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N THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RUBYE L. DAVIS,

Plaintiff,
CIVIL ACTION
V.
No. 15-9160-KHV
UNIFIED SCHOOL DISTRICT NO. 512

K/A SHAWNEE MISSION SCHOOL DISTRICT,

Defendant.

RUBYE L. DAVIS,

Plaintiff,
CIVIL ACTION
V.
No. 18-2206-KHV
JOHN MCKINNEY, €t al.,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

Rubye L. Davis brings suit against Undi&chool District No. 512, known as Shawnee
Mission School District (the “District”),ahn McKinney and Ginny LyonJnder 42 U.S.C. § 1983,
plaintiff asserts that based on race, deferslasdssigned her teaching position from Shawnee
Mission East High School (“SME”) to Shawneedgiion West High School (“SMW?”) in violation
of 42 U.S.C. § 1981. The case is set for jury trial beginning September 4, 2018. This mattericome

before the Court on Defendants’ Motion For Judgment On The Pleadings Or, In The Alternptive,

Summary JudgmehtDoc. #190) filed July 13, 2018 and Sheee Mission School District’s Motion

! McKinney and Lyon seek judgment on the pleadings, but their arguments rely on

matters outside the pleadings. See,, gfendants’” MemorandurDoc. #190-1) at 7-12,
(continued...)

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/2:2015cv09160/106737/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2015cv09160/106737/203/
https://dockets.justia.com/

For Summary JudgmefDoc. #134) filed October 31, 2017. Feasons stated below, the Cou

sustains both motions.
l. Background Information

Plaintiff originally asserted claims against only the District. Sesplaint(Doc. #1) filed

July 8, 2015 in Case No. 15-9160-KHVOn April 5, 2018, regarding the District's motion fof

summary judgment, the Court found that plaintiffl lmt demonstrated a genuine issue of mater

fact whether under Section 1983, the Ddtis liable for her claims. Sédemorandum And Order

(Doc. #153) at 2-6. More specifically, the Courtetbthat plaintiff assestl that McKinney and/or
Lyon had decided to reassign her to SMW, but shaalidhow that either of them acted as a fin
policy maker or that the District watherwise liable for their decision. SdeThe Court found that
any complaint about discriminatory conduct byK¥tiney and/or Lyon belonged in a suit againg
them personally. Sdd. The Court noted that Magistratadge K. Gary Sebelius had entered &
order which allowed plaintiff to amend the comptao include claims against McKinney and Lyof
but thereafter, for reasons not reflected in thenkqaaintiff stipulated to dismiss the individua
claims without prejudice. _Seé@. at 6-7. The Court directed Magistrate Judge James P. O’Haf

revisit the stipulation and determine whether the Court should recall the stipulation and rei

!(...continued)
Statement Of Material Facf§ 6-15, 17-23, 25. Accordingly, the@t considers their alternative
motion for summary judgment. S&elle 12(c), Fed. R. Civ. P. (if matters outside pleadings

presented and not excluded, court must treaiomdéor judgment on pleadings as one for summajy

judgment).

2 Plaintiff also sued Jim Him®, superintendent of the Dit, in his individual and
official capacities._Se€omplaint(Doc. #1) at 2, 4. On Mdrd5, 2017, for reasons not apparel
in the record, plaintiff agreed to dismisgh prejudice all claims against Hinson. Steulation
Of Dismissal(Doc. #80).
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plaintiff's claims against McKiney and Lyon individually. Sead. at 7-8.
On April 20, 2018, Judge O’Hara recommendbdt the Court enforce the parties

stipulation and not allow plaintiff leave to amend timal pretrial order to include individual claims

against McKinney and Lyon. S&eport And Recommendati¢Boc. #160) at 2. Judge O’Harg
noted that it appeared that nothing precluded pf&afraim filing the individual claims in a separate
lawsuit. Seed. at 10-11. He recommended that if byrih@6, 2018, plaintiff filed a new action

asserting individual claims against McKinney &ydn, the Courtimmediately consolidate the ne

action with the case against the District to prarefticient use of Coudnd party resources. Se¢

id. at 12-13.

N

On April 26, 2018, plaintiff filed a separate suit asserting individual claims agajnst

McKinney and Lyon._Se€omplaint(Doc. #1) in Case Nd.8-2206-KHV. On May 2, 2018, the

Court adopted the magistrate judge report and recommendation and ordered that the two g

aSeS

consolidated, with all future fitigs to be made in the lead case bearing a consolidated case caption.

SeeMemorandum And Ord€bDoc. #163) at 5. The Court ored that all discovery conducted in

the lead case be available to the parties in the second case and not be duplicated. See
. Legal Standards

Summary judgment is appropriate if the plegad, depositions, answers to interrogatorie
and admissions on file, together with the affidgvitany, show no genuine issue as to any mater
fact and that the moving party is entitled to judgment as a matter of lavze8eR. Civ. P. 56(c);

Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986); Hill v. Allstate Ins. C479 F.3d 735,

740 (10th Cir. 2007). A factual dispuis “material” only if it “mightaffect the outcome of the suit

under the governing law.”_Liberty Lobb#77 U.S. at 248. A “genuine” factual dispute requirg

al




more than a mere scintilla of evidence in support of a party’s positioat 282.
The moving party bears the initial burden of showing the absence of any genuine is

material fact._Celotex Corp. v. Catret?7 U.S. 317, 323 (1986); Nahno-Lopez v. Houg25 F.3d

1279, 1283 (10th Cir. 2010). Once the moving pargets this burden, the burden shifts to th
nonmoving party to demonstrate that genuine isseraain for trial as to those dispositive matte

for which the nonmoving party carries the burden of proof. Applied Genetics Int'l, Inc. v. |

Affiliated Sec., Inc,912 F.2d 1238, 1241 (10th Cir. 1990); see Matsushita Elec. Indus. Co. v,

Zenith Radio Corp475 U.S. 574, 586-87 (1986). To carry this burden, the nonmoving party

not rest on the pleadings but must instead s#t pecific facts supported by competent evideng
Nahno-Lopez625 F.3d at 1283.
The Court views the record in the light most favorable to the nonmoving party.

Deepwater Invs., Ltd. v. dkson Hole Ski Corp938 F.2d 1105, 1110 (10th Cir. 1991). It ma

grant summary judgment if the nonmoving party’s evidence is merely colorable or is
significantly probative. _Sekiberty Lobby 477 U.S. at 250-51. In response to a motion f
summary judgment, a party cannot rely on ignorafi€acts, speculation or suspicion, and may n

escape summary judgment in the mere hope thagtsong will turn up at trial._Conaway v. Smith

853 F.2d 789, 794 (10th Cir. 1988); Olympic Club o%e Interested Underwriters at Lloyd’'s

London 991 F.2d 497, 503 (9th Cit993). The heart of the inquiry is “whether the eviden
presents a sufficient disagreement to require subonigsithe jury or whethét is so one-sided that

one party must prevail as a matter of law.” Liberty Lgbbg7 U.S. at 251-52.
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[I1.  Motion For Summary Judgment by McKinney And Lyon
A. Facts
In support of their motion for summary judgment, McKinney and Lyon present| an

abbreviated statement of material facts. Befendants’ Memorandum In Support Of Their Motion

For Summary Judgment On The Pleadings ®r The Alternative, Summary Judgmenit

(Doc. #190-1) filed July 13, 2018 at 1-4. To provmdeessary context, the Court incorporates the
factual record regarding the Distfgtmotion for summary judgment._ Seéfppendix 1 to

Memorandum And Ord€Doc. #153) at 12-21. In additiongtfollowing facts are uncontroverted

deemed admitted or construed in the light most favorable to pldintiff.

SMW has a reputation of having more minority students than SME. Memorandum|And

Order(Doc. #153) at 13. For the 2015-16 school yBME enrollment was 87 per cent white, and
13 per cent black, Hispanic and other minority students Féat.the same school year, SMW wals
56 per cent white and 44 per cent black, Hrep and other minority students. 18tudents refer
to SMW as a “ghetto” school. _Idrhis is primarily based on lower-income apartment housing that

is close to the school, students coming in freeghboring cities, single-parent households, and a

—h

higher ratio of low socioeconomic students and families. SEW students have a reputation g
being more disruptive and having more behavioral issues than students at SME. Id.
Until the spring of 2015, the District assignglaintiff to teach Biology | and Human

Anatomy/Physiology at SME Plaintiff was the only Human Anatomy/Physiology teacher at SME.

3 The Court includes only those facts whatle material to defendants’ motion angd

disregards any facts which are not supported by record citations.

4

Biology and Anatomy/Physiology are inetiife science departments at SME and
(continued...)
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As part of the Human Anatomy/Physiology clasajmiff instructed students in the dissection ar
examination of organs and internal parts of animal cadavers. Students regarde
Anatomy/Physiology class as a preparatory class for pursuing college education and car
human health sciences. In addition, plaintiff generally taught two to three biology classes eac
Plaintiff's schedule fluctuated shi that in one year she taught more anatomy/physiology classeq
in another year she taught more biology classes.

In March of 2015, McKinney, principal of SMEnd Lyon, director of certified professiona

staff for the District, reasgned plaintiff from SME to SMW for the 2015-16 school year.

Memorandum And OrdefDoc. #153) at 16-17, 19. Upon reassignment to SMW, plaintiff w

assigned to teach Basic Biology | and Introductory Freshman Biology — not the academ

advanced and college preparatory courselwhan Anatomy/Physiology that she had taught

SME?® Memorandum And OrdgiDoc. #153) at 19. As a result of the reassignment, plaintiff's

credentials and statureowld be diminished. IdAlso, plaintiff couldno longer be involved with

*(...continued)

SMW. From an academic standpoint, Anatomy/Physiology is immensely more complex
Biology I. Affidavit of Rubye L. David] 3, Exhibit 1 to Plaintif§ Response To Defendants Ginn
Lyon And John McKinney's Motion For Summary Judgment Or In The Alternative Judgmen
The Pleadings and Suggestions In Supfidoc. #193) filed July6, 2018. Anatomy/Physiology
consists of college material. Biology Egrerequisite for Anatomy/Physiology. [@o effectively
teach Human Anatomy/Physiology, in additio&kit@mwing anatomy and physiology, a teacher mu
know chemistry, biochemistry, microbiology and organic chemistry.

> Defendants assert that they did not knelaat courses plaintiff would be assigne

to teach at SMW,_Defendants’ MemorandunSupport Of Their Motion For Summary Judgmet
On The Pleadings Or, In The Alternative, Summary Judgifizmt. #190-1) filed July 13, 2018
at 4, 1 24. Plaintiff points out that theassignment form which Lyon signed on March 23, 20
states that plaintiff woultéach biology at SMW. Séexhibit 2 to_Plaintiff's Respong®oc. #193).
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the Brain Bee program which she sponsored at SME .In plaintiff's view, the reassignment wag
tantamount to reassigning a calculus teacher to teach basic_ math. Id.

On August 3, 2015, prior to performing any dateg SMW, plainff voluntarily resigned.
Had plaintiff not resigned, she would have receitlezdlsame salary and benefits that she did
SME.

Plaintiff did not want to transfer to SMWecause she wanted tmntinue to teach

Anatomy/Physiology as she had for the maght years at SMEDavis Affidavit 4. In addition,

at

due to documented disciplinary problems with students at SMW, plaintiff had a serious copcern

regarding whether she could teach effectively there. Id.

B. Analysis

Under 42 U.S.C. § 1983laintiff asserts that on accowftrace, defendants reassigned her

to SMW in violation of 42 U.S.C. § 1981Amended Pretrial Ord¢boc. #189) filed July 5, 2018

6 At SME, plaintiff was a gonsor for “Brain Bee,” i.ea regional, state and nationa|

contest where students compete in answeringigunssabout the brain and human nervous system.

Brain Bee is also a forum where students can né&twith science and health care professionals|to
secure internships and employment in thelthescience field in high school and collegg.

Memorandum And OrddiDoc. #153) at 14.

! Section 1983 states as follows:

Every person who, under color of any gtat ordinance, regulation, custom, or
usage, of any State or Territory or the Bettof Columbia, subjects, or causes to be
subjected, any citizen of the United Stavesother person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to geaty injured in an action at law, suit in
equity, or other proper proceeding for redress|.] ***

42 U.S.C. §1983.
8

Section 1981(a) states as follows:

(continued...)




at 13-14. Defendants seek summary judgnmngrounds that (1) the reassignment did n

constitute adverse employment action, so plaintiff cannot establish a prima facie case qf ract

discrimination; (2) defendants are entitled to giediimmunity; and (3) the applicable statute ¢

limitations bars plaintiff's claims. Sdeefendants’ Memoranduoc. #190-1) at 5-13.
1 Adverse Employment Action
Defendants assert that plaintiff cannot establish a prima facie case of

discrimination. The burden-shifting framewaét forth in_McDonnell Douglas Corp. v. Green

411 U.S. 792 (1973), applies to plaintiff's claims. &eglish v. Colo. Dep't of Corr248 F.3d

1002, 1007 (10th Cir. 2001). Under this framewor&imilff bears the initial burden of establishing

—

race

a prima facie case, i.that (1) she belongs to a protecteabst (2) she suffered adverse employmgnt

action; and (3) the adverse employment actionmwedwnder circumstances which give rise to an

inference of discrimination. _SéécDonnell Douglas411 U.S. at 802; Hysten v. Burlington N. &

Santa Fe Ry. Cp296 F.3d 1177, 1181 (10th Cir. 2002). The burden then shifts to defendants to

provide a legitimate, nondiscriminatagason for the action. McDonnell Dougld$1 U.S. at 802.

If defendants successfully do so, the burden shéitk Ibo plaintiff to show that defendants’ state
reason is a pretext for discriminatory intent. dtd804.

Defendants assert that plaintiff cannot elsalthe second element of a prima facie cag

§(...continued)

All persons within the jurisdiction of thénited States shall have the same right in
every State and Territory to make and eocdocontracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws and proceedings for the
security of persons and property as iogaf by white citizens, and shall be subject

to like punishment, pains, penalties, taXesnses, and exactions of every kind, and

to no other.

42 U.S.C. § 1981(a).
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i.e. that her reassignment to SMW constituted adverse employment actioeSgalants’

Memorandum(Doc. #190-1) at 7-8. Whether a particular reassignment is materially ady

erse

depends on the circumstances of the particular case, judged from the perspective of a reasonal

person in plaintiff's position._Daniels v. UPS, In¢01 F.3d 620, 635 (10th Cir. 2012) (quotin
Burlington 548 U.S. at 71). For purposes of a dimmation claim, adverse employment actio
requires “a significant change in employmentusgatsuch as hiring, firing, failing to promote
reassignment with significantly different respitulgies, or a decision causing a significant chang

in benefits.”_Daniels701 F.3d at 635 (emphasis omitted) (quoting Piercy v. Ma4&&0a-.3d 1192,

1203 (10th Cir. 2007)). Not every perceived indigmises to the level of adverse employmer

[}

=)

e

action. EEOCv. C.R. England, In644 F.3d 1028, 1041 (10th Cir. 2011) (quoting Haynes v. Leyel

3 Commc'n, LLC 456 F.3d 1215, 1222 (10th Cir. 2006)). A “mere inconvenience” or altera

of job responsibilities does not difa as adverse action. Pierc#80 F.3d at 1203 (no adversg

action regarding shift-bidding policies where all shifts had similar duties and responsibilities).

Regarding the District's motion for summary judgment, the Court rejected a sin

argument. Specifically, the Court found that pldd presented evidence sufficient to create

genuine fact issue whether the reassignment constituted adverse employment action|

ion
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Memorandum And Orde(Doc. #153) at 8-10 n.11. The Court noted that plaintiff presented

evidence that SMW students are more disruptivehand more behavior issues than SME studef
and that defendants reassigned her to teach Introductory Freshman Biology, which i
academically advanced and less prestigious than Human Anatomy/Physiologg. &6&en.11.

The Court found that construed in the light miastorable to plaintiff, the record presented

genuine fact issue whether the reassigriroenstituted adverse employment action. i8eat 9-10

Nts
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n.11 (citing_Stinnett v. Safeway, ING37 F.3d 1213, 1217 (10th Cir. 20@®ct issue whether job

reassignment requiring reduced responsibility and lesser degree of skill constituted adverse action

Drape v. UPS, In¢No. 12-2172-KHV, 2013 WI6804214, at *1(D. Kan. Dec. 23, 2013) (fact

issue whether transfer in job assignment constitadverse action); Walker v. Bd. of Cty. Comm’rs

of Sedgwick Cty.No. 09-1316-MLB, 2012 WL 1190820, at *13 (D. Kan. April 10, 2012) (fact

issue whether therapist’s building transfer constituted adverse action); Ratts v. Bd. of Cty. Copm’rs

141 F. Supp.2d 1289, 1308 (D. Kan. 2001) (transfer of city employee radically altered duties ever

though salary remained same);\Wfells v. Colo. Dep’t of Transp325 F.3d 1205, 1214 (10th Cir.

2003) (no adverse action where work on new prajes similar to old work and sometimes morge

124

sophisticated);_Sanchez v. Denver Pub. S&b4 F.3d 527, 532 (10th Cir. 1998) (teachér

reassignment from fourth grade to second gratdanother school purely lateral where commyte

increased but salary and benefits remained same; no special circumstances showed anything beyc

mere inconvenience or alteration of job responsibi)itieBhe Court applies the same analysis hefe.
Defendants are not entitled to summary judgment on this ground.
2. Qualified Immunity
Defendants assert that they are entitlegualified immunity because at the time of
the alleged violation, the law did not clearly &diteh that reassigning plaintiff to teach at SMW

constituted adverse employment action. Be&ndants’ Memorandurfboc. #190-1) at 9-11.

Qualified immunity protects government officialsdim liability for civil damages insofar as theif
conduct does not violate clearly established staudr constitutional rights of which a reasonable

person would have known.” Harlow v. Fitzgerafb7 U.S. 800, 818 (1982). It balances two

important interests — “the need to hold public officials accountable when they exercise power

-10-




irresponsibly and the need to shield officials from harassment, distraction, and liability wher

perform their duties reasonably.” Pearson v. Callgbah U.S. 223, 231 (2009). When defendan

assert qualified immunity on summary judgmethie burden shifts to plaintiff to show thaf
(1) defendants violated a federal statutory constitutional right and (2) the statutory o

constitutional right was clearly establistfed.Martinez v. Beggs 563 F.3d 1082, 1088

(10th Cir. 2009). The Court asks whether, taken in the light most favorable to plaintiff, the

demonstrate that defendants violated a statutoppnstitutional right and whether the right was

clearly established. Olsen v. Layton Hills M&Ml2 F.3d 1304, 1312 (10th Cir. 2002) (quoting

Saucier v. Katz533 U.S. 194, 201 (2001)). To be clea$yablished, a right must be sufficiently

-

they

facts

clear such that every reasonable official woulkdhanderstood that what he or she is doing violates

that right. _Sedullenix v. Lung — U.S. —, 136 S. Ct. 305, 308 (201pgr curiam). Put simply,

gualified immunity protects all but the plainly imopetent or those who knowingly violate the law.

Mullenix, 136 S. Ct. at 308.
As discussed, the record presents a genaittadsue whether reassigning plaintiff to teag

at SMW constituted adverse employment action. MiE@orandum And Ord€bDoc. #153) at 8-12

n.11. Construed in the light most favorable taimiff, the evidence suggests that as a result

h

of

reassignment, plaintiff's pay and benefits remained the same but she would teach Introducton

Freshman Biology — which is less academically advanced and less prestigious than H
Anatomy/Physiology — to students with more disiegobehavioral issues. To defeat the qualifig

immunity defense, plaintiff must show that on thets of this case, thevieclearly established that

° The Court has discretion to address thegvamgs in any order. Becker v. Batemar
709 F.3d 1019, 1022 (10th Cir. 2013).
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the reassigning her to teach at SMW constituted adverse employment action. SBeileygv.

Indep. Sch. Dist. No. 69 of Canadian Cty. Okia- F.3d —, 2018 WL 3543064, at *5 (10th Cir

July 24, 2018).
Plaintiff asserts that the law clearly ddtshed that Section 1981 prohibits employment

discrimination based on race. $aintiff’'s ResponséDoc. #193) at 3-4. On the facts of this casg,

a general prohibition against racial discrintioa will not suffice. The Supreme Court has
repeatedly instructed that courts must not define clearly established law “at a high level of
generality.” _White v. Pauly— U.S. —, 137 S. Ct. 54852 (2017) (quoting Ashcrgf563 U.S. at
742). Exceptin an obvious case, a general testidgfine elements of a statutory or constitutiongl
violation will not provide clearly established law. (quotation omitted). Instead, the jurisprudenge
upon which plaintiff relies must be “partieulzed to the factsf the case.” Whitel37 S. Ct. at 552

(quoting_Anderson v. Creightpd83 U.S. 635, 640 (1987)).

Plaintiff asserts that the law clearly established that regardless whether an employee suffer
“a tangible employment detriment,” Section 1981 prohibits an employer from making| job

assignments based on race. Plaintiff’'s Resp{bee. #193) at 4 (citing Plaintiff's Response T

Defendant Shawnee Mission School Distritdfistion For Summary Judgment And Memoranduin

In Support(Doc. #145) filed December 7, 2017). In otheords, plaintiff asserts that any job
assignment based on race is per se unlawful, @neftite she need not show that the reassignment

constituted adverse employment action. Bé&entiff's Respons€Doc. #193) at 4; Plaintiff's

Response To Defendant Shawnee Mission Scbustrict's Motion For Summary Judgment

-12-




(Doc. #145) at 26-27. The casesievhplaintiff cites involved diect evidence of discriminatiofi.

Here, plaintiff relies on indirect or circunasttial evidence of discrimination, which require

application of the McDonnell Dougldsirden-shifting framework. Sé&@neSource Commercial

Prop. Servs., Inc. v. City & Cty. of Denvyés35 Fed. Appx. 740, 748 (10Cir. 2013). Thus, to

|72

prevail on her claims, plaintiff must show that the reassignment constituted adverse employmen

action.

To overcome the qualified immunity defense, plaintiff must show that at the time of the

alleged violation, on the facts oistcase, the law was clearly edisitred such that every reasonabl

D

school official would have understood thatsgigning her to SMW constituted adverse employmegnt

action. In order for the law to be clearly edistied, ordinarily there must be a Supreme Court
Tenth Circuit decision on point, ordlelearly established weight of authority from other courts m

have found the law to be as plaintiff maintains. Zia Trust Co. ex rel. Causey v. Mon

597 F.3d 1150, 1155 (10th Cir. 2010). A case with identical facts is not required, but ex
precedent must have placed the statutory or constitutional issue “beyond debate.” Mu

— U.S. —, 136 S. Ct. at 308 (quoting Ashcr&i3 U.S. at 741).

or
ISt
oya
sting

lenix

Plaintiff has failed to come forward with any authority which clearly establishes thaf the

reassignment constituted adverse employment actionPI3exiff’'s Respons€Doc. #193) at 4;

10 Plaintiff cites the following cases: Ferrill v. Parker Grp., IA68 F.3d 468, 472

(11th Cir. 1999) (direct evidence of disparate treatment established prima facie cage of

discrimination);_Knight v. Nassau Cty. Civil Serv. Comm@#9 F.2d 157, 162 (2d Cir. 1981
(employer conceded racially-based job assignment); Chaney v. Plainfield Healthcare

Ctr.

612 F.3d 908, 913-15 (7th Cir. 2010) (employer’s willingness to accede to patient’s racial

preferences created racially hostile environmdmgriguez v. Bd. of Educ. of Eastchester Unign

Free Sch. Dist.620 F.2d 362, 364 (2d Cir. 1980) (direct eride that school digtt transferred

plaintiff based on gender). Sédaintiff's Response To Dendant Shawnee Mission Schoo|

District's Motion For Summary Judgme(idoc. #145) at 26-27.

-13-




Plaintif’'s Response To Defendant Shawrdission School District’'s Motion For Summaryj

JudgmeniDoc. #145) at 26-27. Accordingly, defentiaare entitled to qualified immunity on

plaintiff's claims. _See, e.gBailey, 2018 WL 3543064, at *6. As disssed, construed in the light

most favorable to plaintiff, the record suggests that as a result of the reassignment to SMW

plaintiff's pay and benefits remained the sdmaeshe would teach Introductory Freshman Biolog

—which is less academically advanced andpesstigious than Human Anatomy/Physiology — to

students with more disruptive behavioral issues. Whether a particular reassignment is ma
adverse depends on the circumstmof the particular case, judged from the perspective g

reasonable person in plaintiff's position, considering all the circumstances. D@fAikk.3d at

635.

The case law in this area is highly fact-sfie@nd reveals a hazy backdrop against whi¢

defendants acted. In particular, cases in th@hr€ircuit have reached mixed results regarding

y

eriall’

fa

whether job reassignments in similar circumstances constituted adverse employment action. Se

Chungv. El Paso Sch. Dist. No., 569 Fed. App’'x 953, 955-56 (10th Cir. 2016) (no adverse act

for teaching reassignment frormzuage arts to drama where no change in pay or benefits
evidence supported allegations that reassignment damaged reputation as literacy expert and i

poor work conditions); Reinhardt v. Albuguerque Pub. Sch. Bd. of Ex8fF.3d 1126, 1133

(10th Cir. 2010) (teaching reassignment which diyded to reduction in compensation constitute|

adverse action); McCrary v. Aurora Pub. S&7.Fed. App’x 362, 369 (10th Cir. 2003) (no advers

action for proposed teaching transfer from tlgrdde to classroom support; no evidence that |
responsibilities significantly differed); Sanchd64 F.3d at 532 (no adverse action for teachi

reassignment from fourth grade to second graidanother school where commute increased

-14-
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salary and benefits remained same; no special circumstances showed anything beyond me

inconvenience or alteration of job responsibilities); see @&uels 701 F.3d at 635 (no adversg

action for job reassignment from day shiftrtght shift; no evidence showed duties differe

significantly); Jones v. Okla. City Pub. Sabil7 F.3d 1273, 1279-80 (10thr(2010) (reassignment
of school district executive director to elemeptschool principal constituted adverse action whe
salary remained same for one year then decreased);Rdtfs. Supp.2d at 1308-09 (adverse actig
prong satisfied even though salary remained sahexe job transfer from administrative work tq

shelving books in library resulted in radically altered job dutfes).

On this record, plaintiff has not shown tisattled law clearly established that reassigning

her to teach freshman biology at SMW constitaederse employment action. Because the law ¢

not establish “beyond debate” that defendants’ actions were unlawful, McKinney and Lyo

1 Cases in other circuits are equally mixed. See, €ampbell v. Hawaii Dep't of

Ed. 892 F.3d 1005, 1015 (9th Cir. 2018) (no evidence that assignment to teach remedia
altered term or condition of employment); Fiorentini v. William Penn Sch.,[B85. Fed. App’'x

229, 234-35 (3rd Cir. 2016) (plaintiff’'s subjectielief that teaching reassignment was demoti
insufficient to create fact issue regaigladverse action); Ollerv. Rous€09 Fed. App’x 770, 774
(5th Cir. 2015) (undesirable teaching assignment not adverse action); Lore v. City of Syra
670 F.3d 127, 170 (2d Cir. 2012) (transfer from ediisition to less prestigious position with littl
opportunity for professional growth sufficient to infer adverse action); Francis v. EImsford
Dist., 263 Fed. App’x 175, (2d Cir. 200@ssignment to teach in hallway with diminished teachi
responsibilities constituted adverse action); Freeman v. P2@@Fed. App’'x 439, 443 n.2 (6th Cir
2006) (given fact-specific nature of inquiry, manyesalsave concluded that lateral transfer did n

constitute adverse employment action and many foawed such action adverse); Lee v. Ariz. Bd.

of Regents25 Fed. App’x 530, 533 (9th Cir. 2001) (transfer to different teaching schedule
constitute adverse employmenttian for retaliation claim);_Galabya v. N.Y.C. Bd. of Educ
202 F.3d 636, 641 (2d Cir. 2000) (no adverse action where no evidence that change in tg
responsibilities constituted setback to caregopes v. Sch. Dist. of Philadelphi®8 F.3d 403, 412

(3rd Cir. 1999) (fact issue whether transferslteggin lost opportunity to teach physics and being

in “difficult school” constituted adverse action); Johnson v. Chattanooga Bd. of Ndu60-5593,

1991 WL 24709, at *2 (6th Cir. Feb. 27, 1991) (plairditf not show transfer from teaching second

grade to teaching third grade was adverse action).
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entitled to qualified immunity on plaintiff's claims.
V.  Motion For Summary Judgment By Shawnee Mission School District
As noted, regarding the District’'s motion sammary judgment, the Court previously foun

that plaintiff had not demonstratedgenuine issue of material faghether the District was liable

for her claims. _Se#emorandum And OrdefDoc. #153) at 2-6. On May 2, 2018, the Court

|®N

ordered the parties to show cause in writing why it should not sustain the District's motion for

summary judgment and enter judgmienfiavor of the District._SeBMlemorandum And Order And

Order To Show Caug®oc. #163) at 6. The Court statbdt it was not inviting new argument or

the analysis in its Memorandum And Or¢eoc. #153), and the parties should address only whet

there was any reason not to enter judgment under Rule 54, Fed. R. Civ.Nens@@ndum And

Order And Order To Show Caufeoc. #163) at 6.

In response to the show cause order, the District asserts that the Court should sust

summary judgment motion and enter judgment in its favor SBae/nee Mission School District’s

Reply To Plaintiff’'s Response Tthe Court’s Show Cause Ord@&oc. #171) filed May 8, 2018

at 1-2. Plaintiff, on the other hand, attempts wleimge the Court’s analysis that she has not sho
a genuine issue of material fact regarding whether defense counsel's letter of May 1,

demonstrates that the Board ratifithe reassignment decision. F¥eaintiff’'s Response To The

Court’'s Show Cause Order (#168)oc. #170) filed May 8, 2018 &t2; Memorandum And Order

(Doc. #153) at 4-5 n.6. Plaintiff asserts that basedttorney ethical rules and the fact that th

District has not denied that counsel was au#teatito speak on its behatie Court may infer that

12 In light of this conclusion, the Court doest address defendants’ argument that t
statute of limitations bars plaintiff's claims.
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counsel was authorized to respamdhe District’s behalf. Sd#aintiff's Response To The Court’s

Show Cause Order (#16@poc. #170) at 1-2. Plaintiff's argument misses the mark. The Cqurt

found that standing alone, counségter did not establish a genuifaet issue regarding whether

the Board had ratified the reassignment decisionMgaBorandum And Ordd€bDoc. #153) at 4-5

n.6. It did not address whether counsel wahairzed to speak on behalf of the Distritt.

Moreover, as noted, the Court did not invite the parties to present new argument regardjng it:

analysis in the Memorandum And OrdBoc. #153)._Se®lemorandum And Order And Order Ta
Show Caus€Doc. #163) at 6. On this record, the Gdinds that the District’'s motion for summary
judgment should be sustained.

ITISTHEREFORE ORDERED that Defendants’ Motion For Judgment On The Pleadings

Or, In The Alternative, Summary Judgméitoc. #190) filed July 13, 2018 BUSTAINED.

John McKinney and Ginny Lyon, are entitled to qualified immunity on plaintiff's claims.

IT IS FURTHER ORDERED that for reasons statéed the Memorandum And Order

(Doc. #153) filed April 5, 2018, Shawnee Missiom8al District's Motion For Summary Judgment

(Doc. #134) filed October 31, 2017S8JSTAINED. The Unified School District No. 512, known

as Shawnee Mission School District, is entitledittgment as a matter of law on plaintiff's claimg.

13 The Court notes that plaintiff does not as#leat the Board authorized counsel tp

“speak with final policymaking abority.” McMillian v. Monroe Cty., Ala.520 U.S. 781, 784-85
(1997);.see alsBobinson v. City of Arkansas City, KaB896 F. Supp.2d 1020, 1043 (D. Kan. 2012)
(quoting Jett v. Dallas Indep. Sch. Djg91 U.S. 701, 737 (1989) (trialdge must identify officials
who speak with final policymaking authority conagg action alleged to cause particular violation
atissue). Standing alone, counsel’s statemegdsdeng the District’s pagon regarding plaintiff's

claims do not constitute Board ratificationtbé& actions of McKinney and Lyon. See, gl@ylor

v. City of Bixby, Okla, No. 12-CV-0066-CVE-FHM, 2012V/L 6115051, at *15 (N.D. Okla.
Dec. 12, 2012) (for purposes of Section 1983 mpaldiability, attorney statements made aftgr

close of discovery regarding city’s defenses or claims does not constitute ratification of emplqyee’s

action).
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ITISFURTHER ORDERED that the Clerk enter judgment in favor of defendants, Unified
School District No. 512, known &hawnee Mission School Digtt, John McKinney and Ginny
Lyon, on all claims.

Dated this 15th day of August, 2018 at Kansas City, Kansas.

s/ _Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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