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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PARKER BEDNASEK,
Plaintiff,
V. Case No. 15-9300-JAR-JPO

KRISKOBACH, KANSAS SECRETARY OF
STATE,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Parker Bednasek challenges thengas Documentary Proof Citizenship law
and a related regulation under 42 U.S.C. 8§ 19&@nahg that they violate the Equal Protection
and Privileges or Immunities Clauses af ffourteenth Amendment to the United States
Constitution. Before the Court are crosstimas for summary judgment (Docs. 141, 142).
Defendant moves for summanrydgment on both of Plaintiff's remaining claims. Plaintiff
moves on the right to travel claim. The Ccwetird oral argument on these motions on March 3,
2017! Having fully considered the arguments and evidence presented by the parties on the
briefs and at the hearing, the Court grantsart and denies in padtefendant’s motion for
summary judgment. Defendant’s motion for sumynadgment is denied on the right to vote
claim and granted on the rightti@vel claim. Plaintiffsnotion for summary judgment is

denied.

The Court allowed a consolidatecabargument on these motions with the plaintiffs’ pending motion for
summary judgment on a Privileges or Immunities claim in the related ckshof. KobachNo. 16-2105. That
motion remains pending. Although the Court consolidateathl argument, it has been careful to evaluate these
cases separately. The Court has not cross-referenced or relied upon the record or bReftimhiter in deciding
the instant motions in this case.
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The Kansas Documentary Proof of Citizenship Law
Under Kansas law, legally quiiid voters must register order to be eligible to vote,
and only United States citizens over the ageigiiteen are eligible to register to vdt&efore
2013, Kansas voter registration applicants the citizenship requement by signing an
attestation of United Stategizenship on the registration apgation. The Secure and Fair
Elections Act (“SAFE Act”) became law in Ap2i011. It requires voter registration applicants
to submit documentary proof of citizenship (“DPOC”) at the time they apply to register to vote:

(I) The county election officer or setary of state’s office shall accept any
completed application for registration, taut applicant shatiot be registered

until the applicant has provided satisfagtevidence of United States citizenship.
Evidence of United States citizenship as required in this section will be satisfied
by presenting one of the documents tsite paragraphs jthrough (13) of
subsection (I) in person at the time itihfy the application foregistration or by
including a photocopy of one of ti@lowing documents with a mailed
registration application. Aftea person has submittedistactory evidence of
citizenship, the county election officerathindicate this information in the
person’s permanent voter file. EvidencdJfited States citizenship shall be
satisfied by providing one of the follomg, or a legible photocopy of one of the
following documents:

(1) The applicant’s driver’s license or nondriver’s identification card issued by the
division of vehicles or thequivalent governmental agency of another state within
the United States if the agency indicate the applicant’s driver’s license or
nondriver’s identification cakthat the person has provided satisfactory proof of
United States citizenship;

(2) the applicant’s birth certificate thatrifees United States citizenship to the
satisfaction of the county electioifficer or secretary of state;

(3) pertinent pages of ttaplicant’s United States M or expired passport
identifying the applicant and the applitarpassport number, or presentation to
the county election officer of threpplicant's United States passport;

(4) the applicant’s United States natimaion documents or the number of the
certificate of naturalization. If only the nin@r of the certificate of naturalization

is provided, the applicant shall not belirded in the registration rolls until the
number of the certificate ofaturalization is verified with the United States

bureau of citizenship and immigration sees by the county election officer or

the secretary of state, pursuant to 8 U.S.C. § 1373(c);

’K.S.A. § 25-2302.

3Kansas Constitution art. 5, § 1.



(5) other documents or nietds of proof of United States citizenship issued by
the federal government @uant to the immigratioand nationality act of 1952,
and amendments thereto;

(6) the applicant’s bureau of Indian affacard number, tribal treaty card number
or tribal enrollment number;

(7) the applicant’s consular report of bigthroad of a citizen of the United States
of America;

(8) the applicant’s certificatef citizenship issued by the United States citizenship
and immigration services;

(9) the applicant’s certifi¢eon of report of birth issued by the United States
department of state;

(10) the applicant’s American Indian davith KIC classification, issued by the
United States department of homeland security;

(11) the applicant’s final adoption ckee showing the applicant’'s name and
United States birthplace;

(12) the applicant’s official United Stateslitary record of service showing the
applicant’s place of birtm the United States; or

(13) an extract from a United States hodp#aord of birth created at the time of
the applicant’s birth indicating the applitsrplace of birth in the United Statés.

In addition to this DPOC requirement, each s&giion application in Kansas requires an
attestation by the applicant as to the applicarg@sidence, age of maify, and United States
citizenship, signed under paity of perjury.

The DPOC requirement was made effective on January 1,°288erson already
registered to vote on the Act’s effective dataasrequired to submit @ence of citizenship.
Defendant later promulgated K.A.R. 8§ 7-23-14¢ehjch provides that “[a] registered voter who
has previously provided sufficient evidence of Udiigtates citizenship with a voter registration
application in this state shaibt be required to resubmit evidenof United States citizenship
with any subsequent votergistration application.”

If an applicant is a United States citizen boéble to provide one diie thirteen forms of

identification listed in subsection)(the statute allows that dpant to submit another form of

*K.S.A. § 25-2309()).
°ld. § 25-2309(u) (subsection deleted 2016).
%Id. § 25-2309(n).



citizenship documentation by directly contacting 8ecretary of State’s Office. In these cases,
the state election board shall gt applicant an opportunityrfa hearing before assessing the
evidence of citizenship to determine whether it is satisfaétdrie state election board is
composed of the Secretary of State, the rixétg General, and the Lieutenant Goverhor.

If an incomplete voter registration applicéats to submit the requisite DPOC before the
registration deadline in Kansdbkat applicant can still submit DPOC to the county election
office in person, by mail, or electronicallyn@uding by text message) before midnight on the
day before an electioh.

On June 25, 2015, Defendant Kobach promulgated K.A.R. § 7-23-15, which became
effective on October 2, 2015. Theyutation applies to registrati@pplications that have been
deemed “incomplete.” Such applications arancelled” if they do not produce DPOC, or
otherwise cure the deficiency the application, witim 90 days of application. The applicant
must submit a new, compliant eotregistration application iorder to register to vote.

On July 1, 2015, the legislature granted$eeretary of State authority to prosecute
election crimes, including attempts by noncitizén register to vote, or cast a bafft.

. Uncontroverted Facts
The following material facts are either unaontrted or stipulated to for purposes of

summary judgment. The Court construes the facts in the light most favorable to the nonmoving

party.

"Id. § 25-2309(m).
8.S.A. § 25-2203(a).
°K.A.R. § 7-23-14(b).
1%.S.A. § 25-2435(a).



Implementation and Enforcement of DPOC Law

Since the DPOC law went into effectansas, 382,895 individuals have successfully
registered to vote. For the presidendéilgction in 2016, over 1.8 million Kansans were
registered to vote, which is a record high numb€ansans may apply to register to vote in
person, by mail, through a votegistration agency, in conjunot with applying for a Kansas
driver’s license, or “by delivery to@unty election officer to be registered." The Kansas
Election Voter Information System (“ELVIS”) isdatabase that contaiasery registered voter,
every voter registration appliceand everyone who used to &deegistered voter but was
subsequently cancelled. If an applicant haisprovided DPOC, or the application is
otherwise missing required information, the mecis designated as “in suspense” or
“incomplete” until the application is complet&d Neither the registrain application nor ELVIS
contain fields for an apiglant’s place of birth.

The Secretary of State’s office recommetalsach of the 105 county election officials
that they provide at least te notices of the deficiency am incomplete applicant by mail
within the 90-day window of time before thpplication is cancelte Individuals who are
cancelled after the 90-day window passéblout compliance areot notified of the
cancellation. All of the notices providég the counties are sent pre-cancellation.

Defendant and county election officersynaacept DPOC at a different time or in a
different manner than an applica for voter registréon, as provided in )] “so long as the

applicant’s eligibility can be adjuately assessed by the serebdf state or county election

YK S.A. 88§ 25-2309(a), -2352(a)(1).

2There are two preliminary injunctions in place thajuiee presently require Defendant to register to vote
those individuals who either registertia¢ time they apply for a driver’s licens®#,use a “Federal Form” to register.
See Fish v. Kobaghi89 F. Supp. 3d 1107 (2016ff'd, 840 F.3d 710 (10th Cir. 2018)eague of Women Voters v.
Newby 838 F.3d 1 (D.C. Cir. 2016)¥Vv'g 195 F. Supp. 80 (2016).



officer as required by this sectiof”Under this authority, Defendant has established
interagency agreements for verifying whether ohthe thirteen forms of DPOC listed in 8§ 25-
2309(l) may be on file with two Kansas ag&sci First, on January 7, 2014, Defendant and
Robert Moser, MD, Secretary of the Kansap&rément of Health and Environment (“KDHE"),
entered into an Interagency Agreement, wheithe KDHE agreed to asscheck the names of
incomplete voter registration applicants withdatabase of birtbertificates and marriage
licenses, and provide Defendant wilie results. Defendant seralfist of new voter registration
applicants on the suspenseé tsthe KDHE on approximatelyraonthly basis. The agreement
makes clear that “The Kansas OVS maintaigsmds only on Kansas vital events occurring in
the State of Kansas. The voter registration fdoas not collect Stat birth for the voter*

The KDHE maintains birth records only of teaadividuals born in th State of Kansas.
Kansas Elections Director Bryan Caskey tedifieat “generally speaking . . . between 40 and
50 percent of the records that we present to KblEcome back with an affirmative response
of yes, there is proof of citizenship on fil&hat information is provided to the counti€s.”
Indeed, according to Defendant, as of Jan@&ry2014, just a few weeks after implementing the
KDHE verification policy, 7716 regisations were completed out of a total of 20,201 that had
been deemed incomplete at the time due todd&POC. Former Rintiff Cody Keener was
registered to vote after higrth certificate was verifiethrough the KDHE process.

Defendant does not check for birth cectiie information with any state other than

Kansas. Caskey has contacted several neighbosdtessh an attempt wbtain birth certificate

13 S.A. § 25-2309(1).
¥“Doc. 163-10 at 7 (PI. Ex. J.).
®Doc. 163-8 at 63:20-25 (PI. Ex. H).



information, but either their setaws prohibit such informatn sharing, or it would be cost-
prohibitive—“in the thousandsf dollars per record*®

Second, in May 2016, Defendant began cowting with the Kansas Department of
Revenue (“KDOR”) to verify citizenship docwants that may have been provided by voter
registration applicants when they appliedddfansas driver’'s licese. The Division of
Vehicles, a subdivision of the KDOR, scans DPi@@he course of verifying applicants’ Kansas
residency. Defendant and the county clerks can now verify with the KDOR whether incomplete
voter registration applicants may have pdad acceptable DPOC to the KDOR when applying
for a driver’s license. They have access to a web portal whirepgan access the KDOR
database and determine whether DPOC exists for an incomplete voter. They also send lists
periodically to the KDOR for verification, similéan the KDHE practice. Caskey contends that
in addition to those confirmed through the KDHibcess, “others” are confirmed through the
KDOR, and “most” provide their own DPOC wiiththe 90-day period provided under K.A.R. §
7-23-15. Former Plaintiff Alder Cromwell was regired to vote after §iDPOC was discovered
in the KDOR database.

Between January 1, 2013 and Decemb@0i6, 20,406 voter registration applications
were cancelled or deemed incdetp for failure to produce DPOE.
Hearing Procedure under § 25-2309(m)

K.S.A. 8§ 25-2309(m) provides a way for applitsato comply with the DPOC law if they
do not possess one of the thirteen forms of citizenship acceptable under subsection (l). Under
this provision, an applicant must contact theesééction board and schedule a hearing to prove

citizenship through other means. Although infatimn about this process is available on the

¥Doc. 156-4, at 142:3 (Def. Ex. C).
"Doc. 144-5 §7 (Def. Ex. D); Doc. 156-5 4 (Def. Ex. D).



Secretary of State’s website, inding a copy of the form to bmit a request for an informal
hearing, Defendant does not notifglimduals on the suspense ligtoat this option. It is the
applicant’s responsibility to learn this infoation by visiting the weli®. Defendant has not
produced, nor is Caskey aware of, a list of sight alternative forms of DPOC that would
satisfy the law. As of June 15, 2016, there heehlthree total hearings under this provisfon.
The League of Women Voters also prowdeformation to voters about the hearing
process under subsection (m) by including a ¢inkts website and in its “teaching module” for
voters to access Defendant’s form foguesting a hearing under subsection (m).
Evidence of Noncitizen Voter Fraud
When the Kansas legislature considered the DPOC bill, it heard testimony and collected
evidence of noncitizens illegalhggistering to vote and votindgstacia D. Long, the Seward
County Clerk, and Crystal Clemens, the Sewavsdr@y Deputy Clerk, testified about an instance
in that county in 1997, where employees of hog farms “were transported to our office by their
employer to register to vote. . . . The isswes so heated that many questioned how we knew
each registrant was a citizel?."Long and Clemens stated thatex than racially profile and
only ask for proof of citizenship when they sudpegistrants are noncitizens, they believe that

all voters should be reged to produce DPOC.

¥Defendant controverts Plaintiff's statent of fact that no hearings have taken place since this date. First
of all, that is not Plaintiff's statement of fact, whiefas temporally limited. Second, the evidence cited by
Defendant is from Caskey’s April 6, 2016 deposition, talkenmonths earlier than the statement cited by Plaintiff.
Caskey stated in April that all threedrings took place in 2014, and that éheere three more scheduled in 2016.
Doc. 155-4, at 104:11-20 (Def. Ex. C). Defendant submits no evidence since that time denwtisitatiese
hearings actually took place. The Cousdrtifore deems this fact uncontroverted.

¥Doc. 144-22 (Def. Ex. T). Caskey submitted mdegailed information about this Seward County
instance, such as that “fifty aliens n@eegistered to vote,” but that information is not included in the 2011 statement
by Long and Clemens. Because there is no indicatibwwfCaskey has personal knowledge of these additional
facts, the Court does not accépem as uncontroverted underd. R. Civ. P. 56(c)(4).



Additionally, Defendant provided the lstature with a chart of “Known Reported
Incidents of Election Crimes, 1997-2010,” @hkeebruary 9, 2011. This chart itemizes 220
incidents of voter fraud reports g that timeframe. This chart is not specific to noncitizen
voter fraud, and it includes onlypgerted instances dfaud. It indicates one case in 2008 in
Finney County where a noncitizen registered andad.olt was referred to the county attorney,
but the chart does not indicate whether any furlcdon was taken. The chart indicates three
instances of noncitizens regsing to vote in 2008 in Wyandotte County, and one of those
registrants casting a ballot. These instances weéeered to the district attorney, and there is no
indication of any further action taken.

The “Known Reported Incidents of Electi@nimes,” chart was apparently updated on
January 14, 2014 for the years 1997—2tf1&.shows a different result for the 2008 Finney
County instance, stating that the case was refeéoréhe county attorney, prosecuted, and that
the defendant was granted a diversion. Adogytb the updated chart, this was the only
instance between 1997 and 2012 where noncitizen fratet was prosecuted in Kansas.

Defendant also submits evidence of noaeiti voter fraud compiled since the DPOC was
debated and made law. Sedgwick Countyeésstiicond largest county in Kansas. Tabitha
Lehman, the County Election Commissionar$@dgwick County, Kansas, has compiled a
summary chart of noncitizens who unlawfully regisd to vote prior to January 1, 2013.
Lehman’s office conducts votergistration drives at naturalidan ceremonies, where her staff
has discovered some newly-naturalized citizghe were already in the ELVIS database as
having registered before becomicitizens. According to Lehman’s records, eleven noncitizens

registered to vote in Sedgwick County beém April 16, 2003 and June 5, 2010. Of those

“Doc. 163-20 (Pl. Ex. T).



registrants, three voted. Two of these threestejits became citizens after registering to vote,
and their illegal registration anabting came to light when one of Lehman’s staff attempted to
register them through the naturatioa process. The third votersdiovered that she had illegally
voted when she was applying to be natuealizShe voted four times between 2004 and 2008,
believing that as a permanent resident she was entitled to vote until a friend informed her
otherwise. She asked to cancel hergegtion upon learning of her mistake.

Lehman’s office also maintains recofsnoncitizens who unsuccessfully applied to
register to vote since the DPOC went ireffect on January 1, 2013. According to Lehman’s
records, fourteen noncitizens have attempteedgdster to vote in Sedgwick County since
January 1, 2013. Seven of these individualevagscovered by Lehman’s staff when they
applied to register at a nmalization ceremony. The remaining seven individuals were
discovered upon requests for DPOC after faitmgubmit it at the time of registration.

Defendant submits four additional piecegwidence that noncitizens in Kansas have
registered to vote. First, Defendant submitadBBryant’s declarationBryant is the Deputy
Assistant Secretary of State foetKansas Secretary of State’'s ©fi He attests to his office’s
efforts in 2009 and 2010 to compare registeredrsoteELVIS to the list of individuals with
Kansas temporary driver’s licenses. Becaurdg noncitizens are issued temporary driver’s
licenses in Kansas, the Secretary of Statéfie®©was able to determine whether noncitizens
with temporary driver’s licensewere registered to votdhe Secretary of State’s Office
discovered thirteen noncitizens with temporary dis/iécenses that wenegistered to vote in
Finney, Johnson, Lyon, and Sedgwick counties, tbf@ghom actually voted. The Secretary of
State’s office was also notified in 2010 by Bedgwick County election aumissioner that he

had been contacted by an official with theitdd States Departmeof Homeland Security,

10



“alerting him to the possibilitthat a non-United States citizbad registered and voted. The
person was found to be registered and vote[thenELVIS database, and records indicated the
person had voted in five elections between 2000 and Z08.”

Second, Defendant submits an affidavit from Lehman recounting an attempt by a
noncitizen to register to vote Bedgwick County. It is clear frothe dates and details set forth
in this affidavit that Lehman is recountiag instance already captured by her chart—this
noncitizen applied at the DMV on Februdy, 2013, and Lehman’s office contacted him by
phone on June 27, 2013, at which time hmigted that he was not a citizéh.

Third, Defendant submits the Declaratior&téa Ulrich, the Gunty Clerk for Finney
County, Kansas. She states that her office vedea voter registration application from a non-
citizen dated October 10, 2013. The applich@cked the box on the form indicating United
States citizenship, and signed #itestation of citizenship. €happlicant provided a permanent
resident card number in thecktion on the application designafed a naturalization number; he
also provided a copy of his permanersident card witthis application.

Thus, giving full weight to Defendant’s eedce of voter fraud iKansas suggests a total
of twenty-nine individuals wheuccessfully registered to wobefore January 1, 2013 despite
being noncitizens, nine of whom actually vabte=ifteen noncitizens have unsuccessfully
attempted to register to vote since Bi@OC law became effective on January 1, 2013.

Between July 1, 2015 and June 21, 2016, Defiendid not bring charges against any

noncitizen for illegal registration and/or voting

Z0ddly, this instance does not appear on Lehman'’s chart covering the same tim&eaec. 144-8 at
3 (Def. Ex. F-1).

#Doc. 144-8 at 3, Reg. ID 5613774 (Def. Ex. F-1).

11



Plaintiff's Attempt to Register in Douglas County, Kansas

Plaintiff Parker Blake Bednasek is a Unitei@tes citizen over the age of eighteen, who
moved to Kansas in August 20144diend school at the Universiby Kansas (“KU”). Plaintiff
was born in Oklahoma. His parents, who livd @xas, possess his Oklahoma birth certificate.
Prior to moving to Kansas, Plaintiff was regisd to vote in Tarrant County, Texas. He
cancelled his Texas voter registration cecBmber 3, 2015. On December 4, 2015, Plaintiff
applied to register to vote in person at thmBlas County Election OfficetHe did not provide
DPOC for two reasons: (1) he did not physically possess DPOC at the time of application; and
(2) he does not agree withe law requiring DPOC. Theouglas County Clerk’s Office
accepted Plaintiff's application, but deemeth@omplete for failure to submit DPOC.

Plaintiff's voter registrabn application was cancelled dtarch 4, 2016 under K.A.R. 8§ 7-23-
15.

Plaintiff possesses a Texas drivditense issued on January 7, 2016.

In Douglas County, an applidawho submits an incomplete voter registration application
receives an initial letter aftatus, outlining the steps needegrovide DPOC, the methods for
transmitting the documents, and a deadlimestdomission under K.A.R. § 7-23-15. The
applicant receives a second notroximately sixty days befotbe removal date, and a third
notice approximately fourteen days before the removal date. Douglas County maintains a record

of each mailing, and the mailings are also noted in EL&1Since the effective date of the

ZDefendant purports to controvert this fact by arguing that Douglas County also sends “weekly reminders
to individuals to provide their citizehip documents.” This is not a fair reading of Mr. Shew’s response to
Interrogatory No. 1. His response reads: “Once a week, our office also sends out postcards to appheants on
suspense list. A suspense applicant will receive a post card reminder approximately 60 days prior to her/his removal
date and another postcard approximately 14 days prior . . .."” Doc. 163-17 at 2 (PIl. Ex. Q). Mr. Shew does not
indicate thatach applicanteceives a weekly reminder. He cleardicates that each wegkis office sends out
reminders; those reminders are sent to each applicamt thirée intervals discussedtlinterrogatory response.
This is consistent with the SecretarfyState’s recommendation that countieataot incomplete applicants “at least
three times with [sic] the 90 day periodd. at 3.

12



SAFE Act on January 1, 2013, there have 858 Douglas County apgants placed on the
incomplete list. Of those applicants, 2035 hagen resolved and reggred. Douglas County
has cancelled 812 applications since Octob2025. Of those applkmts cancelled, Douglas
County estimates that 75 have resubmitted applications.
[Il.  Standard

Summary judgment is appragte if the moving party deomstrates that there is no
genuine dispute as to any material fact and that it is ehtialgidgment as a matter of 1&fv.In
applying this standard, the court views the euice and all reasonable inferences therefrom in
the light most favorable to the nonmoving parnty‘There is no genuine issue of material fact
unless the evidence, construed in the light rfaogirable to the nonmoving party, is such that a
reasonable jury could return a verdict for the nonmoving pattAfact is “material” if, under
the applicable substantive law, it is “essa&irtb the proper disposition of the claiffl.”An issue
of fact is “genuine” if‘the evidence is such that a reasdagbry could return a verdict for the
non-moving party

The moving party initially must show the ahse of a genuine issuwd material fact and
entitlement to judgment as a matter of fFAwin attempting to meet this standard, a movant that
does not bear the ultimate burden of persuasion at trial need not negate the other party’s claim;

rather, the movant need simply point out to¢bart a lack of evidence for the other party on an

%Fed. R. Civ. P. 56(ajee also Grynberg v. Totdi38 F.3d 1336, 1346 (10th Cir. 2008).
2City of Harriman v. Be|I590 F.3d 1176, 1181 (10th Cir. 2010).
%Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).

Z"\Wright ex rel. Trust Co. of Kan. v. Abbott Labs., |@59 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir. 1998)).

%Thomas v. Metro. Life Ins. G&31 F.3d 1153, 1160 (10th Cir. 2011) (quotikrglerson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)).

2%Spaulding v. United Transp. Unipa79 F.3d 901, 904 (10th Cir. 2002) (citi6glotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).
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essential element of that party’s claifnOnce the movant has met this initial burden, the burden
shifts to the nonmoving party toésforth specific facts showing that there is a genuine issue for
trial.”** The nonmoving party may not simply reston its pleadings tsatisfy its burder?
Rather, the nonmoving party must “set forth spedécts that would be admissible in evidence
in the event of trial from which a rationiaier of fact could find for the nonmovant” To
prevail on a motion for summajydgment on a claim upon whi¢he moving party also bears
the burden of proof at trial, the moving party mdemonstrate “no reasonable trier of fact could
find other than for the moving party™

The facts “must be identifiday reference to an affidavi, deposition transcript, or a
specific exhibit incorporated thereift” Rule 56(c)(4) provides thapposing affidavits must be
made on personal knowledge and shall set forth facts as would bedmissible in evidenc®.
The non-moving party cannot avoid summary juegt by repeating conclusory opinions,
allegations unsupported by sfacfacts, or speculatioff.“Where, as here, the parties file cross-

motions for summary judgment, we are entitte assume that no evidence needs to be

%adams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000) (citifxdler, 144 F.3d at
671);see also Kannady v. City of Kiow#00 F.3d 1161, 1169 (10th Cir. 2010).

3Anderson477 U.S. at 256Celotex 477 U.S. at 324Spaulding 279 F.3d at 904 (citinpatsushita Elec.
Indus. Co. v. Zenith Radio Corp75 U.S. 574, 587 (1986)).

¥Anderson477 U.S. at 25@ccord Eck v. Parke, Davis & G256 F.3d 1013, 1017 (10th Cir. 2001).

Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quofider, 144 F.3d at
671);see Kannady590 F.3d at 1169.

*Leone v. Owsley810 F.3d 1149, 1153 (10th Cir. 2015).
Adams 233 F.3d at 1246.
*Fed. R. Civ. P. 56(c)(4).

3d.; Argo v. Blue Cross & Blue Shield of Kan., 52 F.3d 1193, 1199 (10th Cir. 2006) (citation
omitted).
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considered other than that filed by the @atbut summary judgment is nevertheless
inappropriate if disputes reiimeas to material facts’®

Finally, summary judgment is not a “disfaedrprocedural shortgli on the contrary, it
is an important procedure “designed to secuegubt, speedy and inexpensive determination of
every action.®* In responding to a motion for surary judgment, “a pa&y cannot rest on
ignorance of facts, on speculation, or on suspiand may not escape summary judgment in the
mere hope that something will turn up at tri&.”
IV. Discussion

A. Standing

Defendant challenges Bednasek’s standifgittg the constitutional claims remaining in
this casé! The Supreme Court has found the “irreblesconstitutional minimum of standing”
to contain three elements:

First, the plaintiff must have suffered ‘anjury in fact’—aninvasion of a legally

protected interest which is (a) concrated particularizecand (b) actual or

imminent, not conjectural or hypothetlc Second, there must be a causal

connection between the injuand the conduct complained of—the injury has to

be “fairly . . . trace[able] to the chatiged action of the defendant, and not . . .

th[e] result of the independent action ofrothird party not before the court.”

Third, it must be “likely,” as opposed toerely “speculative,” that the injury will

be “redressed by a favorable decisih.”

Plaintiff, as the party invoking federal juristion, bears the burden of establishing each

element of standing “with the manner and degresvafence required at the successive stages of

%James Barlow Family Ltd. Bhip v. David M Munson, Inc132 F.3d 1316, 1319 (10th Cir. 1997)
(citation omitted).

*Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
““Conaway v. Smitt853 F.2d 789, 794 (10th Cir. 1988).

“IDefendant previously moved to dismiss this case for lack of standing, which this Court Geebdcs.
94, 107.

“2Lujan v. Defenders of Wildlif&04 U.S. 555, 560—61 (1992) (internal quotation marks and citations
omitted).
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the litigation.”** Standing is evaluated based on the facts as they exist at the time the Complaint
is filed** At the summary judgment stage of theqeredings, “the elements of standing must be
set forth, through specific facts, by affidavit ohet evidence. Furthermore, a plaintiff must
demonstrate standing separatelyeach form of relief sought?

In deciding Defendant’s earlier motiondsmiss, the Court found that Bednasek has
standing to assert each of his remaining claififse Court addressed and rejected the argument,
reiterated in Defendant’'s summaguggment motion, that Plaintifuffers a self-inflicted injury
by choosing not to produce DPOC in order to dusedeficient voter registration application.
Defendant takes the position thia¢ only way to achieve standitgchallenge the DPOC law is
if the plaintiff lacks access tog form of DPOC that would safy the statute. The Tenth
Circuit rejected this argument in the related cadeisif v. Kobach® Defendant argues that his
argument here is “slightly different,” citifgnguage from the Tenth Circuit’s decisionAGLU
of New Mexico v. Santillané

In Santillanesthe court considered an Albuquergudinance that required voters to
present photo-identification when voting. Isdissing the defendant’s standing challenge, the
court explained: “the fact that Plaintiffs ghit be personally offended by the requirement of
showing photo identification or pgbsophically opposed to it issafficient to confer standing®
Nonetheless, the court found standing becauesestiiuirement that the plaintiffs present photo

identification in order to votenal the fact that this treatmentdiot apply to absentee voters,

*d. at 561;Tandy v. City of Wichit380 F.3d 1277, 1284 (10th Cir. 2004).
“Tandy 380 F.3d at 1284.

*d. (citations omitted).

%840 F.3d 710, 716 n.5 (10th Cir. 2016).

4’546 F.3d 1313 (10th Cir. 2008).

“Fd.
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was sufficient to establish injury. Similarly, hé?&intiff claims unequal treatment as compared
to residents who were born in tBéate of Kansas. Plaintiff furthelaims that he did not possess
DPOC at the time he registered to vote and tlsatdgistration was in factincelled as a direct
result of the allegedly unconstitonal law. He further claimthat this cancellation prevented

him from voting in the 2016 electio The Court finds that thegguries are suffiient to support
Plaintiff's standing.

Defendant next argues thaaitiff cannot establish redresslity on the rght to travel
claim because this Court could not require oitates to verify citizenship documents the way
that Kansas agencies verify such records. Bafitndant argues that Plaintiff’s injury is self-
inflicted and that he is not a Kansas residdrte Court has already addressed these arguments
in a lengthy memorandum and ord&r.For the same reasons attg@xplained in detail in that
ruling, these arguments are unavailing. Plaitigé met his burden of establishing standing to
assert both remaining claims.

B. Right to Vote

Plaintiff argues that the DPOC law uncongtonally burdens higght to vote under the
Fourteenth Amendment. Plaintiff points to the lack of édence that a substantial number of
noncitizens have registered to vaaad argues that the law is marrowly tailored to address the
problem because it is both overinclusive and und&rsive. The parties disagree as to the level
of scrutiny required on this clainPlaintiff argues that stricicrutiny applies, while Defendant

argues that a more deferential stard applies. The Supreme Court has made clear that there is

“Doc. 107 at 9-15.

*Plaintiff conceded at oral argument that this claim arises under the Equal Protection clause, and not the
Due Process clause. The Court therefore need not address Defendant’s arguments ihatshfficient evidence
to support a due process claim in this matter.
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no “litmus test” for considering a constitutial challenge to a State’s election |lavdnstead,
the Court is to “first, considehe character and magnitude o hsserted injury to the rights
protected by the First and Feeenth Amendments that the plaintiff seeks to vindic#te.”
Second, the court “must identify and evaluatefhecise interests pidrward by the State as
justifications for the burden imposed by its ruld.Tn considering the State’s interest, the Court
is to both “determine the legitimacy and strengftleach” State interest, and also “consider the
extent to which those interests make itemsary to burden thaintiff's rights.”* The Court
has explained the balang test as follows:

Under this standard, the rigorousness ofioquiry into the propriety of a state

election law depends upon the extenwvtoch a challenged regulation burdens

First and Fourteenth Amendment righfus, as we have recognized when those

rights are subjected to “severe” redions, the regulation must be “narrowly

drawn to advance a state interest of compelling importance.” But when a state

election law provision imposes only “reasbleg nondiscriminatory restrictions”

upon the First and Fourteenth Amendmeglhts of voters, “the State’s important

regulatory interests are merally sufficient to justify” the restrictions.

In 2008, the Supreme Court decidacwford v. Marion County Election Board/hich

considered a challenge to an Indiana law reqgiitis citizens to presit photo identification

(“photo-ID”) when voting in-persorf Indiana identified the follsing interests to justify the

*1See, e.gCrawford v. Marion Cty. Election Bd553 U.S. 181, 190 (2008urdick v. Takushi504 U.S.
428, 438-39 (1992Anderson v. Celebrezz460 U.S. 780, 789 (1983).

52Anderson460 U.S. at 789.
4.
d.

*Burdick 504 U.S. at 434 (quotingorman v. Reeds02 U.S. 279, 289 (1992 nderson460 U.S. at 788)
(citations omitted). Plaintiff suggests that thederson/Burdicltest does not apply here because the DPOC law is
invidious—it is “unrelated to voter qualificationsCrawford 553 U.S. at 189. Plaintiff points to the Tenth
Circuit's determination in the related casd-@&sh v. Kobachthat Defendant was unable to overcome a presumption
under the National Voter Registration Act (“NVRA") that an attestation of citizenship is the imnmémount of
information necessary for Kansas to carry ougligibility assessment and registration duti€ge Fish v. Kobach
840 F.3d 710, 746-48 (10th Cir. 2016). The Court is not persuaded that the Temitts @ietermination, in the
context of a claim raised under the specific languagecdNW¥RA, requires a finding in this case that the DPOC law
is “invidious” as used ilCrawford

%Crawford, 553 U.S. at 185.
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law’s burden on voters: (1) deterg and detecting voter frau(®) election modernization; and
(3) safeguarding voter confidenteAs to voter fraud, the Court acknowledged no record
evidence of in-person voter fra(ithe only kind of fraud the statitould address) at any time in
Indiana>® However, the Court found that “flagrant examples of such fraud in other parts of the
country,” “occasional examples [that] havefaaed in recent yearsi other places, and
“Indiana’s own experience with fraudulent vagim the 2003 Democratic primary for East
Chicago Mayor” involving the use of absentee lalltdemonstrate that not only is the risk of
voter fraud real but that could affect the aizome of a close electior?” The Court found that
the State’s interest in preventimgter fraud was legitimate and proff&rThe Court also found
that the State has an interest in modengialections, pointing to the NVRA and the Help
America Vote Act (“HAVA”), which “indicate thaCongress believes thahoto identification is
one effective method @stablishing a voter’s glification to vote andhat the integrity of
elections is enhancetrough improved technology® Finally, the Court acknowledged the
“independent significance” of tH&tate’s interest in public cadiénce in the integrity of the
electoral proces¥.

In considering the burdens imposed bgliana’s photo-ID law, the Supreme Court
distinguished between the types of burdens it imposes on voters. Burdens “arising from life’s

vagaries,” such as a lost or stolen walled, ot constitutionally gnificant because “the

*’|d. at 191.

*¥d. at 194-95.

*9d. at 195 (footnotes omitted).
®d. at 196.

®1d. at 193.

®2d. at 197.
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availability of the right to cast a prouimal ballot providesin adequate remed$”” Instead, the
Court considered burdens imposed on thoseavbligible to vote, but who do not possess a
photo ID that complies with Indiana law. T@eurt found that the burden on this subgroup was
low because Indiana issued free photo-ID cardkdse individuals, and: “For most voters who
need them, the inconvenience of making a trip to the BMV, gathering the required documents,
and posing for a photograph surely does not quakfa substantial burden on the right to vote,
or even represent a significant incseaver the usual burdens of votiff§. The Court found
that the evidence demonstrated a heavier lnunges placed on elderly ®ns born outside of
Indiana, persons who have difficulty obtainingigh certificate requiretb obtain a photo-ID,
homeless persons, and persons witlyilis objections to being photograptfeddowever, the
severity of the burden on these groups is “mitigated by the fact that, if eligible, voters without
photo identification may cast prowsal ballots that will ultimately be counted. To do so,
however, they must travel the circuit court clerk’s office within 10 days to execute the
required affidavit.®® The burden would only be a constitutional problem if it was “wholly
unjustified,” and even then, the burden on “ju#a voters” would be insufficient to facially
invalidate the statut¥.

In balancing the State’s interests againstlittrden on voters, the Court stressed that
instead of weighing the burden thhé law imposes on all votetbge plaintiffs asked the Court

to look at only a narrow group of voters that experienced a special 5firdé&e Court found

4.

®d. at 198 (footnote omitted).
9d. at 199.

4.

d. at 199-200.

%8d. at 200.
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that the evidence in the record was insufficterquantify “either the magnitude of the burden
on this narrow class of voters or the portioriref burden imposed on them that is fully
justified.”® The petitioners presentad evidence of the number &gistered voters lacking a
photo ID, or of the specific burdens felt by ttegegories of burdened voters identified by the
Court/® Moreover, those with difficulty obtainirgphoto-1D, such as the elderly, could vote
absentee without presenting photo-ID. Thus, “@nltasis of the recordahhas been made in
this litigation, we cannotanclude that the statute immss‘excessively burdensome
requirements’ on any class of votef$. The Court declined to inlidate the entire statute on
this showing’?

In this case, Defendant firatgues that Plaintiff fails tetate a cognizableght to vote
claim under the Equal Protection clause offbarteenth Amendment because the law does not
create classifications that tremgrtain citizens differently. He further suggests that, as such, the
DPOC law should be considered an evenleal restriction thas subject to the
Anderson/Burdickest. Plaintiff arguethat the law is not a “generally applicable and
evenhanded restriction’kie the photo-ID law irfCrawfordbecause it is selectively enforced
more harshly against recent migrants to Kan&4aintiff also points out #i the law in this case
is a barrier to registration altogether,casnpared to the safeguards prese@rawford—
provisional ballots and absentee voting—that raitgl the burdens on voters in those cases.
Plaintiff argues that citizenship documentslass frequently maintained, compared to photo

IDs, which individuals tend to keep on theirgens, and that obtaining DPOC is a lengthier

4.

9d. at 200-03.
id. at 202.
2d. at 203.
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process that often involveseef. Finally, the parties subreixpert evidence about Kansans’
access to citizenship docuntethat would comply with the law. Defendant argues that survey
evidence shows a large number of Kansans kaek documents. Plaintiff submits evidence
from Dr. Matthew Baretto, indicting the methodology and data bebefdndant’s McFerron
survey. Plaintiff argues that the law’s dan on voters—disenfranchising 20,000 otherwise
eligible Kansas citizens—is not outweighed by $itate’s interest in combatting the negligible
problem of voter fraud.

There are genuine issues of material éscto the burden imposed by the DPOC law in
this case. Unlike the photo-I€ases largely relied on by Defend#mt deal with requirements
for casting an in-person ballotgPOC law in this case applies to registration. There is no
safety valve such as a prsignal ballot that can serve maitigate the burden on votefs.

Instead, the DPOC law is an absolute baetpstration for any apigant lacking access to
DPOC. ltis true that thewaprovides a potential safety valirethe form of subsection (m),
whereby an applicant could seek a hearing bdfaelection review board. But Plaintiff has
submitted evidence that this process may lesm enore burdensome than producing a form of
DPOC in the first instance. md given that the hearing optiblas only been invoked three times
since the law was passed, the Court can infemtlost applicants are unaware of this opfibn.
Another distinguishing feature of this caséhiat the number of incomplete and cancelled

registration applications for failure to submit O€ provides concrete evidence of the magnitude

3See, e.gid. at 199-201ACLU of N.M. v. Santillane§46 F.3d 1313, 1323 (10th Cir. 200Bjank v.
Walker, 768 F.3d 744, 746 (7th Cir. 2014).

"“The Court acknowledges the Tenth Circuit’s languadggaimtillanesgiving little weight to the plaintiff's
argument there about the degree of vetircation about the photo-ID law at iesn that case. 768 F.3d at 1322.
But the Court does not read this language as broadly and2efe There, the Court eqihed that “particularly in
the absence of any indication that any voters would be or were confused” could not be “areagtequdtto
invalidate this provision.”ld. Here, the Court finds that the degree of voter education about the subsection (m)
procedure is relevant to the burden analysis given Defendant’s strong reliaheaption as a mitigating factor.
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of the harm: these individuall aought to register to voteut were blocked by the DPOC
requirement. This evidence is in contrast to the voter-ID cases, where courts were unable to
determine how many people were unabledte based on the photo-ID requirement, and
therefore found the burden to be speculafive.

Viewing the record in the light most favotalio Plaintiff, the magnitude of the DPOC
law’s burden—approximately 20,000 voter registmatapplications have been cancelled for
failure to produce DPOC as of December 284iédicates that Kansaster registration
applicants are more severely burdened thawdbexs subject to other states’ laws requiring
photo-ID for in-person votind’ It is reasonable to inferaha significant portion of these
individuals were unable to compdetheir applications becaugey lack DPOC. And viewing
the evidence in the light most favorable to Rti#fi, this moderate to severe burden cannot be
outweighed by the summary judgment evidence supporting thesStaerests in preventing
voter fraud and promoting voter corgigce. While it is true that und€rawford, the State’s
interests in preventing voter fraud and safeguarding voter confidence are legitimate and
important,Crawford does not stand for the propositiomatthese interests presumptively

outweigh a more-than-minimal burdenposed on voters by a State |1&WwThe sheer magnitude

’See Crawford553 U.S. at 20CErank 768 F.3d at 748—49.

*See, e.gCrawford 553 U.S. at 20(Frank, 768 F.3d at 746—47 (noting lack of evidence of “substantial
numbers of persons eligible to vote have tried to get a photo ID but been unable.tp. dbheoCourt declines to
engage in a prolonged discussion of the parties’ expert evidence on b8a#Enh.Kan. R. 56.1. Defendant
presented no statements of fact setting forth his expert’s findings in his motion for summary judgspete
referencing this survey evidence in his analysis. vhie Plaintiff presented adéenal statements of fact
concerning his rebuttal expert, they are of little value witleeidence of Defendant’s expert’s findings. Any sort
of battle of experts in this matter is properly handled thraeybertmotions, and ultimately by the trier of fact.

""See, e.gCrawford 553 U.S. at 202 (weighing state interest against “limited burden on voters’ rights.”):
Lee v. Va. State Bd. of ElectioB43 F.3d 592, 606—07 (4th Cir. 2016) (upholding photo-ID law that imposed lesser
burden than law discussed@nawfordbased on the same State intere$isldman v. Ariz. Sec'’y of State’s Office
843 F.3d 366, 391-92 (9th Cir. 2016) (explaining that when burden is minimal, the State does not need&t show t
the law is narrowly tailored®hio DemocratidParty v. Husted834 F.3d 620, 635 (6th Cir. 2016) (upholding early
voting law after weighing state interest againsiriimal burden that some voters may experiencérank, 768
F.3d at 749 (“Because the burden of gettinphoto ID in Wisconsin is no greathan the burden in Indiana, the
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of potentially disenfranchisebters impacted by the DPOC law and its enforcement scheme
cannot be justified by thscant evidence of noncitizen volierud that occurred in Kansas
before the law was passed, or by the State’s stt@rgoromoting public confidence in elections.
Given the genuine material factual disputes abiweiseverity of thburden involved, the Court
denies Defendant’s motion formmary judgment on this claim.

C. Right to Travel Claim

Plaintiff also raises a claim that the DPOG@tgte, and the State’#erts to verify Kansas
birth records for individals on the incomplete 1i§¥ apply differently to Kansas citizens
depending on their length of residency andestditbirth, burdening thefundamental right to
travel under the Privileges or inunities Clause of the Fourteenth Amendment. The parties
filed cross-motions for summary judgment on this cl&in®laintiff argues that the statute and
its enforcement regime discriminate against neyisteants born outside d¢ie State of Kansas,
in violation of the Fourteenth Amendment’s Hieges or Immunities clause. Defendant argues
that there is no legal basis for eithernaiél or as-applied challenge to the law.

The right to travel is a fundamental rightder the Constitution, and “protects residents

of a State from being disadvangaly or from being treated differently, simply because of the

district court’s constitutional holding must rest on its finding that photo IDs do not serve any important purpose—for
if that’s right, then under the constitutional standard laid oGQrawford even a modest burden is forbidden.”).

8plaintiffs refer to this as a challenge to thértBLink MOU,” which is the interagency agreement
between the Secretary of State’s €fand the KDHE, whereby the KDHE will verify birth and marriage records
for those individuals who apply to register to vote who were born in Kansas and would otherwisedbe deni
registration due to failure to provide DPOC.

“There are cross-motions on the thethat the DPOC law, as enforced through the KDHE verification
policy, is unconstitutional. Other than a passing reference to the grandfather clause in his opening brief, Plaintiff
does not move for summary judgment on this cl@aeDoc. 141 at 15. Insteade raises the argument in
response to Defendant’s motion for summary judgment. Doc. 147 at 41-42.
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timing of their migration, from othresimilarly situated resident§” In Saenz v. Rg& the
United States Supreme Court explained thatright to travehas three components:

It protects the right of aitizen of one State to entenéto leave another State, the

right to be treated as a welcome visttather than an uriendly alien when

temporarily present in the second Staiteg, for those travelers who elect to

become permanent residents, the righitedreated like other citizens of that

State®
As with the durational residey requirement at issue 8aenZ* this case implicates the third
category of the right to travel.

The fact that a law may only incidentallypiicate the right to travel is not a defense
because “since the right to travel embraces itiren’s right to be treated equally in her new
State of residence, the discriminatory classification is itself a peffal§tipreme Court cases
dealing with indirect burdens dhe right to travel addresstéde laws that, by classifying
residents according to the time they establishsideace, resulted in¢hunequal distribution of
rights and benefits among otherwigsalified bona fide resident§> Strict scrutiny is most
frequently applied in the context dfirational residency requirements. Saenfor example, the
Court invalidated a California statute that maeev California residents ineligible to receive
welfare benefits during thefirst year of residenc$? During that first year, new residents could

only obtain welfare benefisquivalent to what they would haweceived in their prior State of

residencé’ The State’s interest in deterring welfagplicants from migrating to California was

8Atty. Gen. of N.Y. v. Soto-LopdZ6 U.S. 898, 901, 904 (1986).
81526 U.S. 489 (1999).

4. at 499.

81d. at 502.

#d. at 505.

8Soto-Lopez476 U.S. at 903.

83aenz526 U.S. at 510-11.

8d. at 492-93.
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impermissible and unspprted by the recorf. The Court also found & California’s fiscal
justification for the law did not justify its dexton to discriminate agast new residents from
certain state¥’

In 1972, the Court struck dowl ennessee’s one-year durational residency requirement
on the right to vote iDunn v. Blumsteif® Finding that the Tennessee law deprived new
residents the fundamental politicaht to vote, the Court apptiea “strict equal protection test:
[durational residence laws] are unconstitutional unless the State can demonstrate that such laws
are ‘necessary to promote a compelling governmental intéfeStrict scrutiny applied because
the law “forc[ed] a person who wishes to traaetl change residencesdiooose between travel
and the basic right to voté® The Court found that the statuvas not narrowly tailored to
further either the State’s interests in prevegtroter fraud, or having kmdedgeable voters, and
thus invalidated the la. The Court made clear that the State must demonstrate that the law is
narrowly tailored to meet the State’s legitimateechipns, and that “if there are other, reasonable
ways to achieve those goals with a lesser buaheconstitutionally preicted activity, a State
may not choose the way of greater interfereri€es acts at all, it must choose ‘less drastic
means.”®

In Zobel v. Williams® the Court addressed a slighdifferent law tied to length of

residency. The Alaska statute at issue in¢hae provided for dividendistributions to State

#d. at 506.

#d. at 507.

405 U.S. 330 (1972).

I1d. at 342 (quotinghapirg 394 U.S. at 634).

d. at 341.

%Id. at 344-61.

°Yd. at 343 (quotingshelton v. Tucke&64 U.S. 479, 488 (1960)).
%457 U.S. 55 (1982).
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residents from a Fund the Statéabdished to depositportion of its minereincome each year.
The statute distributed the divit#s based on each adult residetgngth of residency. Given
the fixed, permanent residency classificationsteckay the statute, the Court held that the law
was subject to strict scrutin§. The Court determined thatetiState’s interest in creating
incentives for individuals to maintain resigenn Alaska, and to prudently manage the Fund,
were not even rationally rekd to its classification.

Plaintiff argues that two aspects of the DPI@@ violate the right to travel: (1) the law
only applies to those registeg to vote for the first time &dfr January 1, 2013, which favors
established residents who registébefore that date; and ¢ae DPOC law and the Birth Link
MOU together form a system in which the DP@Quirement is enforced exclusively against
those born outside of Kansas. The Court considers each in turn.

1. The Grandfather Clause (Facial Challenge)

In response to the Defendant’s motion for sianymudgment, Plaintiff offers a theory of
relief not included in his owmotion for summary judgment: thtite grandfatheclause in
K.S.A. 8§ 25-2309(n) discriminates againsiri€ansas residents by exempting from its
requirements Kansas residents who were ajreagistered to vote as of January 1, 28/13.

Defendant first objects that this right tavel theory was not pled, and is therefore
waived. The Pretrial Order was et in this case on November 15, 281Bgefore the

summary judgment motions were filed. The RaéOrder “controls th course of the action

%d. at 60.
“Id. at 60—65.

%SeeDoc. 141 at 22—24 (restricting its discussidtthe Privileges or Immunities claim to the KDHE
agreement).

®Doc. 138.
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unless the court modifies it*® “Claims, issues, defenses, or theories of damages not included in
the pretrial order are waived™ It is true that the Pretri@rder should be “liberally construed
to cover any of the legal oadtual theories that might be braced by their language.” But the
primary purpose of pretrial ordeissto avoid surprise by requiring parties to ‘fully and fairly
disclose their views as to what tteal issues of the trial will be®

The Court has reviewed tieetrial Order and concludésat it did not place Defendant
on notice that Plaintiff was pursuing a faciahltbnge based on subsecti(n) of the statute
under the Privileges or Immunisi€Clause of the Fourteenth Amendment. This is not a case
where the Privileges or Immunities claim was swablty worded that this theory of relief could
be inferred if liberally construk The Third Amended Complainttdds Plaintiff’'s Privileges or
Immunities claim in Count V, and repeatedly refto Defendant’s actions to “independently
verify the citizenship of individuals ahe suspense list who were born in Kans&.The
Pretrial Order amendSount V only as follows:

Defendant’s independent amtis to verify citizenship discriminates [sic] against

Kansas residents born or marriedsode the State of Kansas. Such

discrimination against those who haveved into Kansas from out of state

violates the right to travel protectég the Fourteenth Amendment of the

Constitution and recognized by the Unitedt86 Supreme Court. Under color of

state law, defendant[] has demt/plaintiff of his constittional right to travel in
violation of 42 U.S.C. § 198%*

The Court simply cannot read either the ThArdended Complaint or ¢hPretrial Order as

placing Defendant on notice that Pi@fif would pursue this theorgf relief. Certainly, by late

1%Fed. R. Civ. P. 16(d).

197enith Petroleum Corp. v. Steerm#&56 F. App’x 885, 887 (10th Cir. 2016) (quotiBgrtez v. Wal-
Mart Stores, InG.460 F.3d 1268, 1276—77 (10th Cir. 2006)).

193d. (quotingTruijillo v. Uniroyal Corp, 608 F.2d 815, 818 (10th Cir. 1979), &attez 460 F.3d at
1276).

1%3Doc. 88 1 76see alsdf 77-80.
%Doc. 138 at 11.
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November, Plaintiff should havestiiosed to Defendant his generlims of relief. The fact
that it was not disclosed until the responsBéfendant’s summary judgment motion certainly
caused him prejudice. Notice that the scopelaintiff’'s Privileges or Immunities claim went
beyond the verification procedungth the KDHE would have ceiitay affected Defendant’s
discovery strategy—the Court asses he would have marshalled statistical information about
the types of Kansas residents affected by thaedfather clause, for ample. And Defendant
would have moved for summary judgnt on Plaintiff's facial challgye to the statute instead of
being forced to address it solely in the reply toriehe Court agrees with Defendant that this
claim has been waived.

Even if the Court allowed égrandfather clause theorypmoceed, the Court would grant
summary judgment in favor of Defendant on theitaeit is true thatlurational residency laws
are subject to strict scrutiny because they hmen deemed a “classification which serves to
penalize the exercise of” the right to tralf8l.But the Court agrees with Defendant that there are
important differences between the DPOC lagrandfather clausend durational residency
requirements such as thoseSaenzandDunn As an initial matter, the DPOC law does not
amount to the outright denial of a benefit or rightew residents. The law creates an additional
requirement on voter registration applicants wégister for the firstime after January 1, 2013.
But unlike the durational residgnecequirements subject to strtrutiny in those cases, the

DPOC law’s grandfather clauserist defined by length of resident?f. Instead, the grandfather

19%see, e.gDunn v. Blumstein405 U.S. 330, 339 (197Buchwald v. Univ. of N.M. Sch. of Mei59
F.3d 487, 497 (10th Cir. 1998).

1%see Saenz v. RdE26 U.S. 489, 505 (1999) (explaining tha subject law’s classifications “are defined
entirely by (a) the period of residency in California and (b) the location of the pridemesi of the disfavored class
members.”); Dunn 405 U.S. at 334 (reviewing law that denied right to vote to Tennessee residents whamesided
the State for less than one yeatpoper v. Bernalillo Cty. Assessa@72 U.S. 612 (1985) (reviewing tax exemption
law that favored Vietnam veterans that have lived in New Mexico for a fixed minimum p&rid); v. Williams
457 U.S. 55, 61 (1982) (reviewing law that distributed benefits based on “fixed, permaneatidiistibetween an
ever-increasing number of perpetual classes of concededlyfilenmasidents, based on how long they have been in
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clause states that the new law will not applang person who was already registered to vote in

Kansas on or before January 1, 2013. Based on the figures provided on summary judgment,
more than 1.4 million registered voters in Kansas were exempted from the DPOC requirement by
operation of the grandfather clause. To be,dhegrandfather clause effectively requires
residents who move to Kansas after Janua®p13, to submit DPOC when registering to vote
for the first time. But it treats nonresidents anddesis equally if they we not registered prior
to the effective date. Newly establishiedidents are not thenly group impacted by the
grandfather clause. The law also affects aldés residents who wemet yet eighteen years
old on January 1, 2013, and all Kansas residehtswere eligible to vote but chose not to
register prior to the effective date.
As the Seventh Circuit has explained:

Grandfather provisions always grameferences to a special group, and
newcomers or those who never arrive i@ thvored area rareghare the benefits.
We recognize that such clauses creatskaof political exploitation working to
the disadvantage of unfavored classesl courts must cetinly scrutinize
grandfather clauses to leawvhether they are masks for exploitation or invidious
discrimination.

However, in challenging a grandfather dawsuch as that incorporated in the
handgun ordinance here, plaintiffaxcat invoke compelling governmental
interest scrutiny by showingnly that new residents wiliot share its benefits.
Grandfather clauses almost always faestablished residents or businesses over
newer ones. Where the purpose of trendfather clause is the protection of
reliance interests, only eslsshed residents or businesseill have relied on prior
laws and thus will have reliance interests to protect.

If compelling governmental interest stiny were appropriate based merely on a
showing that newer residents would nobéfé from the provision, then virtually
any grandfather clause would be vuli@eaunder that exacting standard. Few
would be likely to withstand scrutiny. Yet grandfather provisions are a familiar
means in the law for protecting reliance mets, and we are reluctant to unsettle
these provisions by applying an unnecagsdemanding standard of review.

the State.”)see also Connelly v. Steel Valley Sch. D6 F.3d 209, 214 (3d CR013) (“When the receipt of a
government benefit is conditioned on factors other thaatidur of residency, we apply rational basis review to
determine whether the right to travel has been unconstitutionally burdened.”).
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Where plaintiffs can show that a graatifer provision impinges on a fundamental

personal right (other than through its iredit effects on thosehm travel), or that

the provision is a substitute for a sespform of discrimination, courts should

apply the compelling governmel interest standard’

The Court finds that the grandfigtr clause in the Kansas DP@W itself does not impinge on a
fundamental right other than the inelit effect on the right to tral; and that it is not masking a
suspect form of discriminatiofi® It does not create a strifassification based solely on
residency. Thus, the Court@es rational basis review.

On rational basis review, the Court conssdehether the DPOC law’s grandfather clause
“rationally furthers a legitimate governmental purpo$8.Defendant argues that the State had a
compelling interest in avoiding dastical difficulties with deregitering and then re-registering
over one million voters when the DPOC law becamectiffe. He further asks the Court to rely
on the Seventh Circuit’'s analysisSklar, which includes a finding th&hicago had a legitimate
interest in protecting those who relied upon therdaw allowing residents to possess, purchase,
and register handgu’¥ The Court agrees that these kgitimate state interests.

The Court also agrees that the grandfatherse here rationally furthers the State’s

legitimate purposes by restricting the law’s appliggbib those residentshvo registered to vote

7Sklar v. Byrne727 F.2d 633, 639 (7th Cir. 1984)tations omitted).

1% hile Plaintiff certainly challenges § 25-2309(1) as infringing on the fundamental right to \ete, th
grandfather clause in subsection (n) is not part of that challendg@unim the Court found that the durational
residency requirement represented “a separate voting qualification imposed on bona fide residelts” at05
344. Strict scrutiny applied becaubke law at issue imposed a penalty amtythose who recently exercised their
right to travel. Id. at 3412. Here, the grandfather clause is not a separate voting qualification for eotsedid
exempts from the law only those residents who complied with the prior law before the effectiveedadent®
who did not comply, whether by choice or not, are subject to the law. Moreover, the D?@Glie the
durational residency requirementunn, is not a prohibition on the right to vote for new residents; it is an
additional registration requiremertsee id.at 341 (explaining “[t]he right to travel is merely penalized, while the
right to vote is absolutely denied.Gonnelly 706 F.3d at 214 (“strict scrutiny applies when the state conditions the
receipt of certain government beigbn the duration of the recipient's residence in the state.”).

199sklar, 727 F.2d at 639 (citinBukes 427 U.S. at 303).

19d. at 641-42 (“the city’s purpose in protecting the reliance interests of those who purcithsed a
registered handguns in Chicago was a legitimate purpoBedples Rights Org., Inc. v. City of Columbls2 F.3d
522, 531 (6th Cir. 1998) (“the governmental interest at stake here is clearly legitimate.”).
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after January 1, 2013. Again, the law doesapply a durational redency requirement, it
applies only to those who had not previously dhihemselves of the prior law. The DPOC
law, which was passed in 2011, thus allowed lcanssidents who had already complied with
the prior registration law not to deregister andagister, but instead to rely upon the law as it
existed at the time of their registratitn. And the law allowed those who had not yet registered
a grace period of almost two years between the law’s passage in 2011, and its effective date in
2013, to register without providing DPOC. Altigh the grandfather clauselirectly affects
new residents, among other groups of eligible wytitire Court easily finds that the provision is
rationally related to the statelegitimate purpose of protectitige reliance interests of those
who had already registered to vote when thweveas passed, and the administrative interests in
reducing the amount of applicants that musptoeessed when the law became effective. The
Court grants Defendant’s motion fsummary judgment on this claim.

2. I nteragency Cooper ation with the KDHE (As-Applied Challenge)

Plaintiff maintains that Defendant’s imégency agreement with the KDHE, whereby he
verifies incomplete voter regrsition applicants’ citizenship lyross-referencing Kansas birth
and marriage records, discriminsggainst individualeot born in Kansas and therefore violates
the Fourteenth Amendment. Tligsan as-applied challengette law because the interagency
enforcement mechanism is not part of the statself. Plaintiff argug that strict scrutiny
applies to determine whether Defendant’s enfoemgrof the DPOC law violates the Privileges
or Immunities clause because the interagency practice only benefits applicants born in Kansas,

and because, likbunn, it implicates the right to voteDefendant argues that his enforcement

MAlthough not discussed by Defendant, the Couatss cognizant that an attempt by Defendant to
deregister Kansas residents would have likely run afoul of the NVRA, which governs the circumstances uhder whic
a State may remove a person’s name from its official list of vofee52 U.S.C. § 20507 (providing the limited
circumstances under which the name of a registrant may be removed from the official list of eligib)e Vdte
State has a compelling interest in complying with federal election law.
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efforts treat all Kansas citizens equally and theesfthey should be subject to rational basis
review.

Before determining the appropriate standard of review to appl;dhg notes the limits
of Plaintiff’'s as-applied challenge. Plaintiff does not challengestiope of the law at the time
of registration, i.e., it is undisped that the DPOC law applies asdnforced against all Kansas
residents who register after the effective deggardless of the length tifeir residency. All
Kansas residents are placed in suspense #tétey fail to provide DPOC with their voter
registration application. Insted@laintiff challenges the “backnd” verification efforts used by
Defendant to whittle down the list of applicantsthe incomplete list. Defendant has exercised
his statutory authorify®to obtain and verify citizenship documents for incomplete applicants by
entering into agreements with both the KDHE and the KDOR. These agreements allow
Defendant to periodically run the list ocomplete applications through those agencies’
databases to determine if they have qualifgitigenship documents on file. Additionally, the
KDOR has created a web portal so that Defatidaffice and county election offices can
manually query for citizenship documents. Kyrare able to confirm DPOC through one of
these sources, the incomplete application is @gerompleted and the applicant is registered to
vote. Defendant argues that because henptteto verify citizenship for everyone on the
incomplete list, regardless of where they ammbbis enforcement efforts cannot be construed to
discriminate against those not born in Kandds.also points out #t the KDOR verification
process would apply to any resident that had submitted DPOC during the driver’s license

application process, with no limitation omgh of residency or place of birth.

UK S.A. § 25-2309(t).
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To trigger strict scrutiny, BiIntiff needs to demonstrateathDefendant’s agreement with
the KDHE discriminates against Kansasidents who were not born in Kandas.lt is
undisputed that the KDHE only maintains birtoords for individuals born in the State of
Kansas. And the evidence demonstrates thatdas 40 and 50% of applicants who are deemed
incomplete are eventually completed automatically after Defendant runs the list of names against
the KDHE's database. Regardless of whether iint is aware of the state of birth for each
applicant, the face of the intg@ncy agreement makes clear thatcould only expect to find
matches to Kansas-born citizensotigh this verification process.

Perhaps if KDHE verification happened a time of application, and was Defendant’s
only effort to verify DPOC, this Court wadireview Defendant’s enforcement efforts under
strict scrutiny because the enforcement scheméd essentially exempt those who were born in
Kansas from manually providing DPOC at the tiofi@pplication. But the procedure does not
apply automatically at the time application, and the Court dewes to evaluate Defendant’s
KDHE agreement in a vacuum. All Kansas citizemgardless of the duran of their residency,
are required to produce DPOC at the time theyyajaptegister to vote Plaintiff Bednasek was
not subject to a different requirement than a Kanmesident who was born in Kansas. And itis
undisputed that Defendaalso verifies citizenship documers file with the KDOR as part of
his efforts to confirm citizenship of those o tincomplete list. Indeed, Defendant contends
that a previously dismissed Plaintiff, Aldéromwell, was registered after verifying his
citizenship through the KDOR. The KDOR verifiat process is not limited to those born in

Kansas, nor to established mmits. Plaintiff has provideno response to this argumétst.

135aenz v. Ro&26 U.S. 489, 504 (1999).

pJaintiff makes the conclusory allegation in his reply brief that “KDOR does not haveatoifi
documentation for anyone who has not previously filed taxes in Kansas.” Doc. 154 at 15. But he provides no
citation to support this statement, nor further develops this argument in any of his submissions.
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Given Defendant’s evidence that his effaawerify citizenship for incomplete voter
registration applicants includenfging any Kansas residentdhobtains a Kansas driver’s
license, the Court cannot find that Defendant®rement efforts create a classification based
on length of residency. Again, tleeis no facial residency requirenten the statute. Instead,
Plaintiff challenges an interagey memorandum that applies ondyKansas residents who lack
DPOC and thus find themselves in incompkatgus. Defendant has established interagency
cooperation with both the KDHE and the KDOR tteatpt to verify DPOC that may be on file
for any individual on the incomplete lisAlthough the KDHE only maintains records for
Kansas-born citizens, thdDOR maintains records without regdulstate of birth or length of
residency. The Court thereforadis that Defendant’s KDHE agreent is subject to the rational

basis test!®

The policy will survive rational basis stiny if it “rationally furthers a legitimate
state purpose™*®
Defendant offers several Statéerests to justifhis agreement with the KDHE. First, he
argues that other state’s agencies have dedmsldare their birth recds with his office, and
that he cannot compel them to conduct veriitzad. Second, he cites operational efficiency.
Third, Defendant argues that his enforcemefutresf potentially avoid violations of the NVRA
by removing the risk that an applicant duplicatesproof of citizenship. Finally, Defendant
argues that the State has a compelling interestsaring the integrity dhe election process.
The Court must evaluate the State’sriests furthered by the KDHE policy—the policy
challenged by Plaintiff on this claim—not the DP@@ in general. While the State’s interests

in combatting voter fraud or ensuring the intggof the election process may or may not be

served by the DPOC law, Defendant does notampgiow the KDHE policy furthers that goal.

15%see, e.gConnelly v. Steel Valley Sch. Djst06 F.3d 209, 214 (3d Cir. 2013).
"%ooper v. Bernalillo Cty. Assesse72 U.S. 612, 618 (1985).
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While the agreement certainly allows Defendanteofy citizenship ofndividuals born in
Kansas, there are at least 20,000 individuals valubdcnot be verified through this effort. And
Defendant fails to explain how the act of veinfy citizenship for only the Kansas-born residents
on the suspense list ensures the integrity of #xetieh process. There is no evidence that these
Kansas-born citizens are any ma@ualified than citizenisorn in other states.

But the Court finds that Defendant has destrated a legitimate State interest in
administering the DPOC law efficiently, and thatifying birth records irother states is not
feasible. First, the State undoubtedly has a legternnterest in efficiently administering the
DPOC law, and also in ensng that qualified applicants for whom the State already possesses
citizenship documents are registered to vote.il&\fhmay be true that is more burdensome for
a non-Kansas born citizen to have an incompleter registration application in Kansas, the
Court finds that this burden is not unreasonabtée context of the law’s enforcement as a
whole. And this slightly morenerous burden on incomplete eotegistration applicants not
born in Kansas is justified by the State’sifiagate interest in administering the DPOC law
efficiently and verifying citizenship for those ajified applicants for whom the State already
possesses DPOC. Moreover, Defendant has deratatsthat he has exped other methods of
verifying birth records for Kansas citizens borrother States, but that these options are not
feasible. Caskey has contactedesal neighboring states in arieahpt to obtain birth certificate
information, but either their setaws prohibit such informatn sharing, or it would be cost-
prohibitive—“in the thousandsf dollars per record™*’ These showings are sufficient to
demonstrate that the State’s netst in efficiently administéng the DPOC law are rationally

related to the KDHE policy.

""Doc. 156-4, at 142:3 (Def. Ex. C).
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The Court grants Defendant’s motion for summary judgment on this Privileges or
Immunities claim because there is no genuine issuaaterial fact that Defendant’s attempts to
verify citizenship of Kansas residents on liseof incomplete votex does not unreasonably
burden the right to travel. Because Defendamf®rcement efforts do noteate a classification
that discriminates against Kansas citizens basetieir length of residency, the Court applies
rational basis review to Defenulss interagency agreement with the KDHE. Under this review,
the Court finds that the State’s legitimate intenestdministering the DPOC law efficiently is
furthered by its policy to verifpPOC that may be on file in iKaas, whether it is on file with
the KDHE or the KDOR.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff's Motion for
Summary Judgment (Doc. 141)denied. Defendant’s Motion foSummary Judgment is
granted in part and denied in part. Defendant’s motion is grantea Plaintiff's right to travel
claim and denied on theght to vote claim.

IT ISFURTHER ORDERED BY THE COURT that the June 5, 2017 trial date in this
matter is continued. In the interest of judi@conomy, the Court will set this matter for a
telephonic status conference tealiss resetting a tridhte in coordinatiomwith the parties in
Fish v. KobachCase No. 16-2105.

IT1SSO ORDERED.

Dated: May 4, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATESDISTRICT JUDGE
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