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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,
V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in hisofficial capacity as
Secretary of State for the State of Kansas,

Defendant.

PARKER BEDNASEK,

Plaintiff,
Case No. 15-9300-JAR-JPO
V.

KRIS KOBACH, in hisofficial capacity as
Secretary of State for the State of Kansas, CASES CONSOLIDATED FOR
TRIAL

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

To register to vote, one must a United States citizeffhe Kansas legislature passed
the Secure and Fair Elections (“SAFE”) Act in 2011, which included a new requirement that
Kansans must produce documentary proof of cishgn(*DPOC”) when pplying to register to
vote. These cases were consatidl for trial because they both challenge the DPOC law as a
method for enforcing the citizenshipajification. In Case No. 16-2105, tkesh Plaintiffs
challenge the law as it appligs“motor voter” applicants—indiduals who apply to register to
vote at the same time they apply for or renegirttriver’s license online or at a Division of

Motor Vehicles (“DOV”) office. Plaintiffs inaide the Kansas League of Women Voters, as well
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as several Kansas residents wppleed to register to vote whepplying for a driver’s license,
but were denied voter registration for failurestdomit DPOC. One claim remained for trial in
that case alleging that under the Election Clanggticle 1 of the United States Constitution,
the Kansas DPOC law is preempted by § thefNational Voter Registration Act (‘“NVRA”),
which provides that voter registration apptions may only require the minimum amount of
information necessary for a State to determindiegqts’ eligibility to register to vote, and to
perform its registration duties.

In Case No. 15-9300, Plaintiff Parkeéednasek challenges the DPOC law on
constitutional grounds. His remaining claim foal is brought under 42 U.S.C. § 1983, based
on a violation of the right teote under the Fourteenth Ameneint's Equal Protection Clause.
Mr. Bednasek’s claim is not limiteto motor-voter applicants.

The seven-day bench trial in these mattenscluded on March9, 2018. After hearing
and carefully considering the evidence presenteddpdities at trial, this Court first resolves
the remaining motions by Plaintiffs to excludgex testimony, and neidsues its Findings of
Fact and Conclusions of Law under Fed. R. Ci\bHa). As explained more fully below, the
Court grants in part and deniespart the motion to exclude Dr. Steven Camarota, and grants the
motion to exclude Patrick McFerron. Under tast set forth by the Tenth Circuit Court of
Appeals that governs whether the DPOC law vesld@ 5 of the NVRA, the Court finds in favor
of Plaintiffs in theFish case. The Court further findsfavor of Plaitiff Bednasek on his
constitutional challenge to the laieclaratory and injunctive refiis granted in both matters as

set forth in this opinion. FKther, the Court imposes speci€ompliance measures given

The docket numbers referenced throughout this opinion are Fisthenatter, Case. No. 16-2105.
References to documents filed in Bednaselkcase will be preceded by that Plaintiff’s last name.



Defendant’s history of non-compliance withstiCourt’s orders. And, the Court imposes
sanctions responsive to Defendamépeated and flagrant violatis of discovery and disclosure
rules.
l. Motions to Exclude Defense Experts Camarota and McFerron

The parties filed several motions to excledgert testimony before trial. The Court
orally ruled on all but two: Rintiffs’ written Motion to Exclude the Testimony and Report of
Steven A. Camarotaand Plaintiffs’ oral and written math to exclude the expert testimony of
Patrick McFerron under Rule 70Raubert and the rule against hearsafhese experts were
offered by Defendant in both cases. The Cowtulses each in turn after setting forth the
appropriate legal standards.
A. Standards

The Court has broad discretion in a@ieg whether to admit expert testimohylhe
proponent of expert testimony msstow “a grounding in the methodad procedures of science
which must be based on actual knowledge andumojective belief or unaccepted speculation.”
First, the Court must determine whether the exige'qualified by ‘knowledge, skill, experience,
training, or educatiorto render an opiniorf” “[A] district court must [next] determine if the

expert’s proffered testimony . . . has ‘a reliabdssis in the knowledgend experience of his

’Doc. 429.
3Doc. 460; Bednasek Doc. 183.

“Kieffer v. Wetn Land, Ing.90 F.3d 1496, 1499 (10th Cir. 1996) (quotidigh v. Emerson Elec. Co.,
White Rodgers Diy980 F.2d 632, 637 (10th Cir. 1992)).

SMitchell v. Gencorp Ing.165 F.3d 778, 780 (10th Cir. 1999).

SMilne v. USA Cycling, Inc575 F.3d 1120, 1133 (10th Cir. 2009) (quotRejston v. Smith & Nephew
Richards, Ing.275 F.3d 965, 969 (10th Cir. 2001)).



discipline.”” To determine reliability, the caumust assess “whether the reasoning or
methodology underlying the testimoisyscientifically valid.® The district court must further
inquire into whether the proposesstimony is sufficiently “ralvant to the task at hang.”

It is within the discretion of the trial caulo determine how tperform its gatekeeping
function undeDaubert!® The most common method for fulfilling this function iBaubert
hearing, although such a procéssot specifically mandatéd. In this case, the parties proffered
each experts’ testimony, which the Court prawisilly admitted subject to later review under
Rule 702 andaubert
B. Steven A. Camarota

Defendant called Dr. Camarota to testify abinatimpact of the Kansas DPOC law on
voter registration and participation rates. $fpeadly, Defendant offered Dr. Camarota “as an
expert . . . in the fields of demography, cendata, voter registrati statistics, and voter
participation statistics'?2 Dr. Camarota earned a Ph.D Aimerican Government with a focus
on policy analysis from the University of Virginidde is currently the Director of Research at
the Center for Immigration Studies (“CIS”), whdrie primary responsibility for the last nineteen
years has been to analyze United States Censeadata. In this position, he helped construct
the American Community Survey, which isaage annual survey conducted by the Census

Bureau that includes questioaisout citizenship and voting. D€amarota has also published

"Norris v. Baxter Healthcare Corp397 F.3d 878, 884 (10th Cir. 2005) (quotDaubert v. Merrell Dow
Pharm., Inc, 509 U.S. 579, 592 (1993)).

8BG Tech., Inc. v. Ensil Int'| Corp464 F. App’x 689, 703 (10th Cir. 2012).
*Daubert 509 U.S. at 597.

0Goebel v. Denver &io Grande W. R.R215 F.3d 1083, 1087 (10th Cir. 2000).
Hyd.

2Doc. 510, Trial Tr. at 1264:5-8.



peer-reviewed articles and book chapters abmdusedata relating iommigration issues, but
not on any issue related to voting. He hasextas a peer reviewer for several scholarly
journals. Dr. Camarota has published many peerreviewed conference papers and reports
for the Census Bureau and CIS, and he haifieelsbefore Congress several times about Census
Bureau Data, mostly as it réds to immigration issues.

In his report and testimony, Dr. Camarataked at Kansas admsgtiative data provided
by the SOS’s Office, and data from the Curri@apulation Survey (“CPS”), a large Census
Bureau survey that asks aboegistration and voting in Noverabof every other year when
federal elections are held. Dr. Camarota olesthat the administrative data showed an
increase in registration andtwut between October 2010 and October 2014. Dr. Camarota then
compared registration and voting rates img&as between November 2010 and November 2014,
before and after the effective date of the DPOC law, based on the CPS data. Dr. Camarota also
compared the Kansas registrataond turnout rates to those rat@ationally, and in neighboring
states without DPOC laws, and found thateéh&as no significant deviation. Dr. Camarota
opined that because registration and turmatgs in Kansas increased between 2010 and 2014,
the DPOC law did not unduly burden Kansaasility to register and vote.

The Court finds that Dr. Camarota is qualiftedestify as an expein this case about
Census Bureau data, including the CPS. adiscation and work experience qualify him to
explain and present this Cenglsga. However, the Court does not find him qualified to interpret
these survey results as they relate to the DR@Cparticularly to the extent he challenges
Professor Michael McDonald, whegxpertise and schoddnip in election law is extensive, and
who more closely evaluated the administrative data. Dr. Camarota’s experience at CIS is limited

to scholarship and reports that generally dati immigration anctitizenship issues, not



election issues such as voter registration.h&enever published peeriewed research on the
subjects relevant toihlitigation, nor do his non-peer-revietarticles contain analysis of the
issues relevant to this case. To the extentmiziet offers Dr. Camarota as an expert on “voter
registration statistics, and votearticipation rates” beyond preseny Census Bureau data, that
opinion is excluded. Dr. Camarota is qualifiecaasexpert to explain the results of CPS data
showing voter registration and turnout chasmgeKansas between 2010 and 2014. And he is
certainly qualified to eplain how the CPS data was collected avhether it is reliable. But Dr.
Camarota is not qualified to explain the masfor the change in data between 2010 and 2014,

or to insert assumptions into the record based on studies or academic literature regarding voter
registration and turnout. Theaee not his areas of expertise.

The limitations of Dr. Camarota’s expertisetlis field were similarly evident in the
recent NVRA case dBellitto v. Snipes® There, the district cotinitially limited his testimony
because he was not qualified to “offer testimonyoase degree of accuracy of . . . rates [of
voter registration from the CensusrBau’s American Community Survey}?” That case went
to trial and the district courtssied its findings of fact and cdasions of law after this trial
concluded, on March 30, 2018. In that ordeg, ¢burt found Dr. Camarota’s population analysis
to be misleading and inaccurate by comparing mismatched®data.

Plaintiffs further challenge the reliability &fr. Camarota’s opinions in this matter on
several grounds: (1) he fails to control for aaniding factors, such as general interest in the
election, whether an advocacy group took an istarethe election, get-out-the vote efforts,

competitiveness of the election, laws governingstegiion, education levels, ethnicity, age, and

13Case No. —F. Supp. 3d—, 2017 WL 2972837, at *9 (S.D. Fla. July 12, 2017).
¥d.
15Case. No. 16-61474, slip. op. at 18-20 (S.D. Fla. Mar. 30, 2018), ECF No. 244.



natural population growth; (2) tlehoice to compare non-presidentdédction year data fails to
account for any change that may be due tdR©C law as opposed to other factors; (3) he
relied on and cherry-picked flawed statisticatadom the SOS’s Office; and (4) he relied on
conclusory assumptions, such as that some npacgimistakenly believe they are citizens when
they register to vot& Plaintiffs also point to evidenad Dr. Camarota’s bias based on public
positions taken by CIS, and based on statermmeatie by executives at CIS. Defendant
maintains that these issues go to the weight antheadmissibility of the evidence.

The Court agrees with Defendant that Plaintiffs’ reliability challenges largely go to the
weight and not the admissibility of Dr. Camt&’s report and testiomy, to the extent the
testimony relates to his area of expertise.déscribed below in its findings of fact and
conclusions of law, the Court does not credit Camarota’s opinion thal) CPS data about
registration and turnout is a better measunegistration and turnoutam the actual numbers
maintained by the SOS’s Office; (2) compayielection years 2010 and 2014 is an accurate
measure for determining how the SAFE Act impdategistration and wiog rates; (3) that
election years 2010 and 2014 in Kanaescomparable to one anotharto other states; and (4)
registration rates and voter tat is the best measure of how burdensome the DPOC law is.
The Court therefore granits part and denies in part Plafifési motion to exclude Dr. Camarota’s
testimony. As to the Census Bureau data desdrin Dr. Camarota’s report, the Court gives it
little weight in determining the overall burdensemess of the DPOC law, as described in the
Court’s findings of fact and conclusions of law.

C. Patrick McFerron

Dr. Stephen Ansolabehere, Plaintiffs’ rebuttal expert whose opinions are discussed in the Coud's findi
of fact, found that some citizensstiakenly report that they are norm#ins on another survey, the CCES. In
contrast to Dr. Camarota’s conclusory assumptiongfhiision was supported by empirical research, and rendered
by the chief architect of the CCES survey.



In May 2016, Patrick McFerron conducteteephone survey of 500 Kansans by CHS &
Associates to help determine the rates of msige of DPOC. The survey purports to control
“for gender, age, and geographic regiomider to replicate US Census informatidh.The
executive summary of the survey concludes tHaeiteals requiring proof of citizenship in order
to register to vote is not a concern for desits and is not hameg voter registration’® The
study surveyed a sample of 500 Kansans, and f88#eare registered to vote. Of those not
registered, only one reported thatk of DPOC was the reason.

Mr. McFerron drafted the survey results, but dot complete his own expert report, nor
was he ever designated as an expertifndase. Instead, Hans von Spakovsky, one of
Defendant’s other experts, attached it toexigert report. Mr. MEerron is listed on the
executive summary as the President of @HSssociates, which is in Oklahoma City,
Oklahoma. Plaintiffs deposed him on Jun€016, during which Plaintiffs’ counsel asked him
whether he purported to testify as expert in this case, andtestified that he did not believe
so. Mr. McFerron testifiedeut the survey, its methodologydiits results. On January 30,
2018, Defendant filed hisrfal witness disclosures$ Jisting Mr. McFerron as a fact witness by
written deposition.

Plaintiffs movedn limine to exclude McFerron’s testimonstrike and exclude from trial
his deposition designations, and exclude his survey. They argued that his testimony is
inadmissible lay opinion, that it should beckxded as expert opinion because it was not
disclosed under Rule 26(a)(2), and Defenddailare to disclose was neither harmless nor

substantially justified. Thedlirt ruled that McFerron’s testomy was not lay opinion, and as a

7Ex. 863 at 1.
18d.
1%Docs. 443-44.



sanction for failing to designate hias an expert witnesthe Court required him to testify at trial
as a live witness instead of by deposition. Ther€took under advisement Plaintiffs’ motion to
exclude as inadmissible hearsayd am trial, Plaintiffs also moved to exclude the survey under
Rule 702 andDaubert The Court provisionally admittehis testimony, subject to a later
admissibility ruling?®

Defendant vacillated at tribletween offering Mr. McFerron asfact and expert witness,
despite the Court’s ruling thats testimony was not admib lay opinion. Mr. McFerron
testified for the first time on css-examination that he was paia hourly rate of $100 per hour
for research, and $150 per hour for his testimorsgtd@n an agreement reached with Defendant
two weeks before trial that was meviously disclosed to Plaintiffs. This fact, in conjunction
with the nature of Mr. McFerrog’substantive testimony, reinfordiss Court’s previous ruling
that he is clearly offeckas an expert witne$$.He testified not only about the methodology of
his survey, but about its accuracy and conohsiincluding that the DPOC law is not
burdensome because most Kansans possess QiP©&h obtain it easily. Mr. McFerron’s
testimony illustrates the prejudice involved in allog/ian expert to testify without first meeting
the requirements of Rule 26(2)(B). Mr. McFerron’s “Reporttontains a two-page summary
of the survey’s results; it do@®t contain a statement of liempensation, qualifications, or a
list of all publications he has eghauthored or co-authored in thst ten years. He did not sign
the report. In fact, Mr. McFesn admitted during his testimony that he was not sure whether he

was being paid to testify adact or expert witness.

2Doc. 480.
2!Defendant previously disclosed only the $9,000 fee for conducting the survey.
22SeeDoc. 480.



The Court has already excluded Mr. McFerrde'stimony to the extent Defendant offers
it as lay opinion. With respect to the admidgipof Mr. McFerron’sexpert testimony, the
Court grants Plaintiffs’ motion to exclude basa he is not qualifieth render the opinion
contained in the report’s summary, and becaussumvey is unreliablena not relevant. Also,
because it fails to adhere to generally acceptedgymsinciples, the survey lacks the indicia of
trustworthiness required for survey evidenceneet an exception to the hearsay rule.

1. Quialifications

Plaintiffs argue that Mr. M€erron is not qualified to pvide expert testimony on the
subject matter of his survey because he idlatpn and not a trained statistician. The Court
agrees. ltis true that McFerr's qualifications are based on his experience, and not an academic
background in statistics. It is also true that Mr. McFerrandmken to numerous university
classes regarding polling, andathihe firm he works for conducts approximately 50 to 70 public
opinion surveys in any given year. Mr. McFerfas conducted approximately 15 to 20 polls in
Kansas since 1993. But, as Plaintiffs point &t McFerron only took onstatistics course as
an undergraduate and one while he was studymigisamaster’'s degree, though he cannot recall
the name of the graduate stts course. Mr. McFerron Raever written a peer-reviewed
article, nor has he ever served as a peer review a journal. Mr. McFerron has not published
anything on survey methodology or pollingtimedology. At the time of deposition, Mr.
McFerron was not familiar with the American Asgiion of Public Opinion Research, nor other
standard survey research prinefpldescribed by Dr. Matthew BawePlaintiffs’ rebuttal expert.
He is unfamiliar with the basic concept of sodakirability bias leadg to overreporting in

survey research, a concept that applies toeygreoncerning voter gestration and voting, or

10



that asks if one possesses an underlying document deemed socially infpaxatably, Mr.
McFerron has never previously tesd as an expert witness.

While an academic backgroundnist required to tey as an expert witness, the expert
testimony in this case requires a backgrourglitvey methodology that Mr. McFerron does not
have. In sum, while the Court finds that.NcFerron obviously is aexperienced pollster,
particularly in the Midwest, his not qualified to rendean expert opinionkaout the accuracy of
the results of this study about DPOC possesander well-accepted survey principles.

2. Reliability and Trustworthiness

Survey evidence is admissible in this cir@astan exception to the hearsay rule “if the
survey is material, more probative on the igham other evidence andiifhas guarantees of
trustworthiness?* The Court will find a survey trsworthy “if it is shown to have been
conducted according to generadlgcepted survey principle$>” Therefore, the survey standards
for reliability underDaubertand trustworthiness under theahgay exception are parallel.
Assuming Mr. McFerron is qualifietd render an expert opon about the survey’s methodology
and the accuracy of the concluss stated in the report’'s summathe survey must be excluded

because Plaintiffs established during Mr. McBais cross-examination, and with their rebuttal

235eeDoc. 513, Trial Tr. at 1847:18-1850-13 (Dr. Heesiplaining that “[s]ocial desirability bias is when
someone does something in a study because it's either socially desirable outside of the context of the study or
socially desirable inside the context of the study,” and discussing studies showing an ovegrbjastior voter
registration and voting); Doc. 515, Trial Tr. at 2074:11-2077:20 (Dr. Barreto lniegdbest practices in survey
research and explaining extensive political science literagcognizing over-reporting when a question is worded
in such a way that suggests a particular answer thatgpsogially desire, especiallijose dealing with important
“underlying documents”)see alsdex. 102 §25-26 (explaining with citations that “lengthy academic literature on
registration and voting has noted that people substantially over-report registration ant amd that considerable
caution should be drawn from survey data that purport to measure registration bastdeporsglof survey
respondents as to their registration status.”).

24d. (quotingBrunswick Corp. v. Spirit Reel C&32 F.2d 513, 522 (10th Cir. 1987)).
2d.
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expert Dr. Matthew Barreto, thtte survey relies on flawed thedology and is thus unreliable
and untrustworthy for several reasons.

The Court finds Dr. Barreto crediblagqualified to discuss accepted survey
methodology?® He explained the myriad flaws with the McFerron Survey that render it
inadmissible under Rule 70Raubert and the rule against hearsdsirst, the McFerron Survey
does not contain a large enougmsée for reliable estimatedaut individuals who might be
burdened by the DPOC requirement. The sutaeyeted eligible Kiasas voters generally,
rather than the pool of individuals who are sabjo the DPOC requirement: eligible Kansas
voters who are not yet registered to vote. Wlog-erron Survey contained a sample of only 65
individuals who were not yet registered to votelhis is substantially less than the sample size
of 300-500 people that Mr. McFerromiself testified would be nessary for reliatg statistical
results at the statewide level.

Second, the sample of 500 Kansasltadao the McFerron Survey was not a
representative sample of the entire elighadéing population. The “most important and single
first principle” one considers in a survey is whether the survey sample is representative of the

population as a whoRé. But the McFerron Survey did not look at respondents’ educational

26Dr. Barreto is a Professor of Political Science in Chicano Studies at the University of California, Los
Angeles. He has taught several classes on reseatibhdubgy and survey methodagiies, as well as classes on
statistical analysis. He has authored four books and about 60 articles and book chapters—all of which were subject
to peer review. He is also the co-founder of theare$eand polling firm Latino Decisions. He has testified
extensively as an expert witness in the areas of suesearch, specifically as it applies to voting rights issbes.
Ex. 137.

2'This flaw also severely limits the probative valof the McFerron Survey. The DPOC law became
effective on January 1, 2013. K.S.A. § 25-2309(u) (repealed 2016). A person already registerechttheote o
Act’s effective date is not requiréd submit evidence of citizenshipd. § 25-2309(n). Defendant later
promulgated K.A.R. 8 7-23-14(c), which provides that “[a] registered voter who éésysly provided sufficient
evidence of United States citizenship with a voter registrapplication in this ste shall not be required to
resubmit evidence of United States citizenship with any subsequent voter registration applicagoefdrdhthe
burden at issue in this case is notKansans who are already registededote, but on those who were not
registered before January 1, 2013.

2Doc. 515, Trial Tr. at 2057:12-2058:1.
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attainment, household income categories, amaddwovnership or rentestatus to ensure
representativeness. Moreover, as Mr. Mosieadmitted during his testimony, surveys typically
use weights to achieve a remetative sample, yet he relied a quota-based approach. He
acknowledged that academic literature for decades has discredited quotas, but believes that
criticism is outdated because it was based opiiealent use of landlas to conduct surveys,
which does not pose a concern today. He could geovd citation to authity that contradicted
Dr. Barreto’s strongly-cited opinion thgénerally accepted survey methodology relies on
weighting, and not quotas. Indeed, the resafltdr. McFerron’s survey, which substantially
differ from the Census Bureau data relied on by@amarota, illustrates the problems with Mr.
McFerron’s approach. For example, Mr. Mafea reported in his survey that 39% of
households had incomes below $50,000, while the Cefagasshows that this figure is 48%.

Third, the McFerron Survey was only conduttarer a three-day ped in the evening
hours between a Monday and a Wednesday. Sémgpling schedule precluded participation
from individuals who, due to their work scheglunay not have been available during those
limited days and hours. This practice wit@ld the norms of survey research.

Fourth, when reporting his survey result. McFerron did notnclude a response
rate, which makes it impossible to assess thahiity and the generalizability of the data
collected. As another district court explaingd]on-response bias typally becomes a concern
when the response rate falls below eighty @et.c Response rates below that point—even far

below that point—are commonplace and do not necessarily invalidate a survey, but they do
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require an analysis as to the reasons fontreesponses and the effect they may have on the
results.?® Here, Mr. McFerron has provided no response rate to evaluate.

Fifth, the questions on the McFerrBarvey about DPOC possession are
contaminated by bias because their wording pdmespondents to state that they possessed
DPOC even if they did not. Before agyestions about possession of DPOC were asked,
respondents were asked a series of gunestions prefaced by the following:

Now | want to read you a shdigt of documents. Only one of

these documents is needed in orderegister to vote in Kansas.

For each of these, please let me know if you have that document at

your home, office, or other locati or if someone else keeps the

document for you and could get ityfou if necessary, or if the

document does not exi&.
The following nine questions askabout the types of documents that can be used to meet the
DPOC requirement (e.g., birth ceiddites). The prefatory statent to that series of nine
guestions, “primed” the respondent that onéhefdocuments on a list he/she would hear was
needed to register to vote in Kansas. Extengolitical science resmrch suggests that such
priming will lead to overreporting of access to documents.

Respondents were also asked in Questiorila&011 because of evidence that aliens
were registering and voting in Kansas electiaghe Kansas legislateipassed a law requiring
that people who register to vdta the first time must prove th#ttey are United States citizens

before they can become registiréDo you support or oppose this la#??The Court easily

finds that this question primed the respondemin®wer that they support the law. Indeed, the

2’Hostetler v. Johnson Controls, In&o. 15-CV-226 JD, 2016 WL 3662263, at *13 (N.D. Ind. July 11,
2016) (citing David H. Kaye & David Freeman, Referenc&&wn Statistics, in Fed. Judicial Ctr., Reference
Manual on Scientific Evidence 211, 285 (3d ed. 2011)) (citation and footnote omitted).

3%Ex. 863 at 3.
31|d. at 6.
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Defendant himself drafted this loaded questiod demanded that Mr. McFerron include it. Mr.
McFerron “had reservations about” the questiormsch so that he decided to place it toward
the end of the survey so thawibuld not impact the earlier questions.

For these reasons, the Court findsMa-erron Survey is neither reliable nor
trustworthy.

3. Relevance

Finally, even assuming the reliability bfr. McFerron’s methodology, the relevance of
the survey is nominal at best. As alreaiscussed, only 65 of the survey’s 500 respondents
were unregistered voters. Because the law doeapply to registered voters, there is no
constitutional burden to assess fagdh individuals as a matter of law. Setting aside the fact that
this percentage of the sample does not matcémsus data touted by Defendant’s other expert,
Dr. Camarot&? it is simply not relevant how burdenserthe law is on individuals who need not
comply with the law because they were ségried before the lag’effective date.

The survey also failed to ask severd¢vant questions. The survey’s possession
guestions were compound, so it is impossiblenimw whether each respondent did not have the
particular document addressedle question, or whether someaise keeps the document for
them. Respondents were not askew long it would take for themo get a copy of their DPOC
if they did not personally possess it. Nor werythsked how much it would cost them to obtain
a birth certificate or other form of DPOC. Respents were also not asked whether the name on
any document that could have been useddetrthe DPOC requirement matches their current

name. Mr. McFerron acknowledged that pegametimes change their names, and thus, a

32Ex. 1140 at 10 (showing a registration rate among Kansans of 67.9% in 2014, comparEdrtoivk
83%).
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person who answered that they do possess DRiQft still be unable to satisfy the DPOC
requirement because of a name mismatch.these reasons, the Court does not find the
McFerron Survey is helpful to the trier of fact.

For all of these reasonsgtiCourt grants Plaintiffs’ nimn to entirely exclude the
McFerron Survey and his expert testimony. Heasqualified to render an expert opinion on
the survey’s methodology or conclusions. Momgthe survey is unreliable and untrustworthy
because it fails to follow accepted survey methanats practices. Finally, the survey is not
helpful to the trier of factEven if the Court admitted MMcFerron’s testimony and report, for
the same reasons identified above,@loert would give it little to no weight.

Il. Findings of Fact
A. Kansas Law Governing Citizenship Eligibility

Under Kansas law, legally glified voters must register to be eligible to vétend only
United States citizens over thge of 18 may register to vote Before January 1, 2013, Kansas
voter registration applicants met these ellgibrequirements by signig an attestation of
eligibility on the registration apipgation. The attestation states:sivear or affirm that | am a
citizen of the United States and a Kansas resideat | will be 18 year old before the next
election, that if convicted of a felony, | have hag civil rights restoregthat | have abandoned
my former residence and/or other name, and that | have told the truth on this appli€ation.”

Kansans may apply to register to vote in pardy mail, through a voteegistration agency, in

33K.S.A. § 25-2302.
%4Kansas Constitution art. 5, § 1.
35Ex. 80.
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conjunction with applying for a Kansas drivelicsense, or “by deliverto a county election
officer to be registerec®

Defendant Kansas Secretary of State (“SOS”) Kris Kobach does business in and is an elected
official of the State of Kansas. In his capacitys&¥S, he is the Chief Election Officer for the State
of Kansas. During his campaign to become SOS, news stories about the problem of noncitizen
voting fraud began to increase. Defendant campaigned on that issue, asserting it was a pervasive
problem. After becoming SOS, he helped ciiaét SAFE Act, which became law in April 2037.
In addition to an attestation of eligibility, the BB Act requires that voter registration applicants
submit DPOC at the time they apply to registevote. The law provides thirteen forms of
acceptable documentation:

(1) The applicant’s driver’s licese or nondriver’s identification
card issued by the division wéhicles or the equivalent
governmental agency of anotheaitstwithin the United States if
the agency indicates on the applicant’s driver’s license or
nondriver’s identification carthat the person has provided
satisfactory proof of Un#td States citizenship;

(2) the applicant’s birth certificatthat verifies United States
citizenship to the satisfaction tife county election officer or SOS;
(3) pertinent pages of the applitarUnited States valid or expired
passport identifying the applicaand the applicant’s passport
number, or presentation to theunty election officer of the
applicant’'s United States passport;

(4) the applicant’s United States naturalization documents or the
number of the certificate of natlization. If only the number of
the certificate of naturalization povided, the applicant shall not
be included in the registrat rolls until the number of the
certificate of naturalization is viéed with the United States
bureau of citizenship and immigration services by the county
election officer or the SOS, pursuant to 8 U.S.C. § 1373(c);

(5) other documents or methoafsproof of United States
citizenship issued by the fedd government pursuant to the
immigration and nationality act of 1952, and amendments thereto;

3K.S.A. 88 25-2309(a), -2352(a)(1).

S’Defendant asked the Court to judicially notice the entire 592-page legislative history of the SAFE Act.
The Court agreed to take judicial notice that Exhibit 1209 is the legislative history, but explained that judicially
noticing this exhibit does not entail admission of the doctsneantained therein for the truth of the matter asserted.
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(6) the applicant’s bureau afidian affairs card number, tribal
treaty card number aribal enrollment number;

(7) the applicant’s consular reportlafth abroad of a citizen of the
United States of America;

(8) the applicant’s ceriifate of citizenship issued by the United
States citizenshipnal immigration services;

(9) the applicant’s ceriifation of report of birth issued by the
United States department of state;

(10) the applicant’s Americamdlian card, with KIC classification,
issued by the United States department of homeland security;
(11) the applicant’s final adopth decree showing the applicant's
name and United States birthplace;

(12) the applicant’s official United States military record of service
showing the applicant’s place birth in the United States; or

(13) an extract from a United Stataesspital record of birth created
at the time of the applicant's birth indicating the applicant's place
of birth in the United States.

The DPOC requirement became effective on January 1,%2013.

If an applicant is a United States citizen boéble to provide one diie thirteen forms of
identification listed in subsection)(the statute allows that dpant to submit another form of
citizenship documentation by directly contactthg SOS’s Office. Although information about
the subsection (m) hearing ahative has been available on the SOS’s website, it is not
publicized to applicants at the time they apply @ister to vote. To avail oneself of this option,
an applicant must submit a “RCD” form withet®OS’s Office, and schedule a hearing. The
form requires a declaration under penalty of pgribat the applicant does “not possess any of
the documents . . . that may be used foopof citizenship according to Kansas lat®.The

form also states that a false statement onffirenation is a severity level 9 nonperson felony.

3K.S.A. § 25-2309(1).
39d. § 25-2309(u) (repealed 2016).
4Ex. 837.
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The hearing must be before the State EdedBoard, which will assess the alternative
evidence of citizenship to determine whether it is satisfaétohe State Election Board is
comprised of three high-ranking State offisighe SOS, the Attorney General, and the
Lieutenant Governd? The RCD form states that the Board will give the applicant five days’
notice of the date, time, and location of the hearing. In practice, a hearing may be held with two
out of the three members of the Board, andrepeesentative of the third member. Personal
attendance by the applicant is not required.

There is no statute, regulation, or list ntained by the SOS of specific documents that
would satisfy the State Election Board. Bryarskay, the Director oElections at the SOS’s
Office, testified and Defendantgared that an applicant’'s owreclaration explaining his or her
circumstances and why he or she does not psssproof of citizenship document would satisfy
the board. Five individuals hagempleted this hearing process since the law became effective,
and all had their citizenship approvéd.

If a voter registration apmant fails to submit the requisite DPOC before the registration
deadline in Kansas, that applit@an still submit DPOC to the county election office in person,
by mail, or electronically (inclding by text message) befarednight on the day before an
election?*

On June 25, 2015, Defendant Kobach promulgated K.A.R. 8§ 7-23-15, which became
effective on October 2, 2015. Theyutation applies to registrati@pplications that have been

deemed “incomplete” and therefore held “in suspg€nSeich applications are “canceled” if they

44, § 25-2309(m).
2K S.A. § 25-2203(a).

4Ex. 150. One additional person requested a hedrind)efendant represented that his office believes
that sixth person did not go through with the heariigeDoc. 510, Trial Tr. at 1236:4-1237:22.

“K AR. § 7-23-14(b).
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do not produce DPOC, or otherwisere the deficiency in thepplication, within 90 days of
application. The applicant must submit a newnplant voter registration application in order
to register to vote.

TheBednasekase was filed on September 30, 2015, just before K.A.R. § 7-23-15
became effective. Thesh case was filed on February 18, 2016. On May 17, 2016, this Court
issued an extensive Memorandum and Order granting in pdfisth@laintiffs’ motion for a
preliminary injunction barring enforcement of the Kansas DPOC law until the case could be
decided on the merifS. It was effective on June 14, 20%6The Tenth Circuit affirmed that
ruling on October 19, 2016, providisignificant guidance on Plaifis’ preemption claim that §
5 of the NVRA displaces the Kansas DPOC fawDn remand, the Court reopened discovery in
Fish as to evidence relevant teetfienth Circuit’'s guidance.

B. DOV Policies and Procedures

Driver’s license applicants in Kansas mpsivide proof of lawful presence when they

apply for the first timé® As part of this requirement,géhKansas Division o¥ehicles (“DOV”)
shall require valid documentary eeitce that the applicant: (A) Is
a citizen or national of the United States; (B) is an alien lawfully
admitted for permanent or temporary residence in the United
States; (C) has conditional permanegsident status in the United
States; (D) has an approved apation for asylum in the United
States or has entered into theitdd States in refugee status; (E)
has a valid, unexpired nonimmigransa or nonimmigrant visa
status for entry into the Ubed States; (F) has a pending
application for asylum in the lked States; (G) has a pending or
approved application for temporary protected status in the United

States; (H) has approved deferred action status; or (1) has a
pending application for adjustmentsthtus to that of an alien

45189 F. Supp. 3d 1107 (D. Kan. 2016).
4Doc. 145.
47840 F.3d 710 (10th Cir. 2016).

48Despite the statutory language, Mr. Caskey testified that proof of lawful presencesiguid for
renewals.
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lawfully admitted for permanent residence in the United States or
conditional permanent residestatus in the United Statés.

The DOV website identifies five documents tpatportedly “show your datef birth, identity,
and lawful status as a U.S. citizen” when apmdyfor an original Kansas driver’s license or non-
driver identification card: a certified U.S. bitertificate, an unexpirednited States Passport or
Passport Card, a U.S. Consular Report of BMihoad, a Certificate of Naturalization, and a
Certificate of Citizenship. These documediiso meet the DPOC requirement for voter
registratio® In order to renew a Kansas driverseinse, the applicant must also provide the
DOV with proof of identity (such as an expirik@nsas driver’s licen3ga Social Security
number, and proof of Kansas residency.

After reviewing an applicant’s documetiten, a DOV employee enters the applicant’s
name and date of birth into the DOV databasetakels the applicant’s plmas well as captures
their signature._Currently, DOV procedure andniireg provides that drer’s license examiners
are to scan all documents an appligaioivides during a driver’s license renewallf a proof of
citizenship document was scanned into the D¥9§tem during a prior transaction and a voter
applies to register to vote dag a renewal, the DOV is to inform the SOS’s Office that such
document is on file. The DOV only has documents scanned into the system since 2013.

As part of the drives license application and renewal processes, the driver’s license
examiner is to ask each apgiit if they want to registéo vote. The DOV currently has a
policy of not offering voter registration to dews license applicantsho self-identify as

noncitizens, such as TDL applicants or drivdicense applicants who show a green card to

49K _S.A. § 8-240(b)(2).
50SeeK.S.A. § 25-2309(1)(2), (3), (4), (7), (8).

5The record does not indicate when this policy was implemented.
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demonstrate lawful presence whélpplying for a driver’s licenseThe examiners are trained to
enter a “Y” in the appropriate field of the compuinterface if a customer answers “yes” to the
voter registration question. The examiner thenctbréhe applicartb read a voter oath located
on the counter in front of the applicant @ndask the applicant to read that ozti\ext, the
examiner is to ask the applicant if he/she affitime voter oath. Appmants are not required to
provide a signature after readithe voter oath. The signatwecurs during the photo and
signature portion of draa’s licensing process before the vategistration part of the process
begins.

The examiners are to ask applicants whamafthe voter oath a series of questions
including whether they are citizens of the Udit&tates, whether they will be 18 years of age
before the next election, whether they want to register with a political party, and whether they
want to provide their telephone numbers. The énara are to record the customers’ answers to
these questions in the computer interface.

Noncitizens who apply for a driver’s licensgy receive a temporary driver’s license
(“TDL"), the duration of which idied to the length of time th#te documentation they provided
to the DOV permits their presence in the Uniteat&. Noncitizen lawful permanent residents
who apply for a driver’s license receive a standaxeyear license. Lawful permanent residents
are not required to provide a lavpresence document when theyew their driver’s license.

The DOV does not keep statistics on the nunabelriver’s licenses issued to permanent
residents.

A voter registration receipt prints automatigalhen someone agpk to register to

52The exhibit referenced in the parties’ stipulation agrihg the oath was not attached to the stipulation.
SeeDoc. 494.
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vote at the DOV. DOV procedurequires examiners to provitlee applicant with the voter
registration receipt. The receipt is on a smpadte of paper that resembles a fast-food receipt,
according to one witness, and it contains theiegpt’'s picture. The following language appears
on the receipt in small font:

Thank you for your voter registration application. Your
application will be sent tgour county election office for
processing.

Unless you already submittedttee division of vehicles a

document proving U.S. citizenship, you need to submit one to your
county election office before you will be added to the voter
registration list. Visiwww.gotvoterid.confor a list of acceptable
documents. If you were a registdrvoter in Kansas before 2013
and are still registered, you do maged to provide a citizenship
document.

A notice will be mailed to you when processing is completed. If
you have questions about your hpgtion, please call the county

election office . . . or call the Kansas SOS 2 . .
C. Impact of the DPOC Law on Kansas Applicants
1. Administrative Data

The Kansas Election Voter Informationssgm (“ELVIS”) is a statewide voter
registration database, maintained by Defendalnt/IS assigns a unique identification number to
all voters. Each county election office is responsible for maintathmgoter lists for its
county, so this central database reflects data that is entered by the counties. When a voter
registration application is receivég the relevant county electiaffice, a record is created in
the ELVIS database. County election officers haen instructed to enter into ELVIS all voter

registration applications regardieof whether the applicant provided proof of citizenship. When

S%Ex. 825. Mr. Stricker tdfied emphatically that this exhibit doest resemble the size of the receipt
provided by the DOV.
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a person applies for a driver’s license or a walat the DOV but does napply to register to
vote at that time, an ELVIS file is horeated and the SOS is not notified.

ELVIS contains codes for “sourceinoformation description,” showing how the
applicant registered to vote. “MV” is the coaeorded in ELVIS toridicate that an applicant
has applied to register to vaaethe DOV in conjunction with driver’s license application.
ELVIS contains status codes, including “A” forthe, “R” for Canceled, and “S” for Suspense.
ELVIS contains voter registrationason codes, which explain the r@asn applicant is or is not
registered to vote. “CITZ” is the code recordiedLVIS to indicate that an applicant has failed
to provide DPOC.

Defendant and county election officers naagept DPOC at a different time or in a
different manner than an applica for voter registréon, as provided in )] “as long as the
applicant’s eligibility can badequately assessed by the S®D8ounty election officer as
required by this sectior’* Under this authority, Defendaihas established interagency
agreements with two Kansas agencies to vevifgther one of the thirteen forms of DPOC listed
in § 25-2309(I) may be on file.

First, on January 7, 2014, Defendant and Raddeser, MD, Secretary of the Kansas
Department of Health and Environment (“KDBHEentered into an Interagency Agreement
called the “Birth/Voter Registteon Data Link,” whereby the KDHE agreed to crosscheck the
names of incomplete voter registration applisamith the database bfrth certificates and
marriage licenses on file with the Kansas Deparit of Vital Statistis (“OVS”), and provide
Defendant with the results. Defendant senlist @f new voter regisation applicants on the

suspense list to the KDHE on approximately@nthly basis. The agreement makes clear that

5K.S.A. § 25-2309(t).
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“The Kansas OVS maintains records only on Kengtal events occurring in the State of
Kansas. The voter registration form does collect State dfirth for the voter.”® The SOS’
Office does not currently check with any agenaesside of Kansas teerify citizenship of
voter registration applicants.

Second, in May 2016, after the preliminary injunction hearing ifritflecase, Defendant
implemented an interagency policy for coordiing with the Kansas Department of Revenue
(“KDOR?”) to verify citizenship documents thatay have been provided by voter registration
applicants when they applied for a Kansasatts/license. Defendamind the county clerks
were given access to a secumernet portal whereby theyay check the DOV database for
records of any registration applicant on thepmnse list to determine if the DOV possesses
DPOC for that resident. Defermtehas instructed the counties to check for every applicant on
their suspense list to determine whether incomplete voter registration applicants may have
provided acceptable DPOC to the DOV wiaaplying for a driver’s license.

The SOS’s Office has instructed the counties to contact each voter registration applicant
on the suspense list at leasethitimes before the 90-day period under K.A.R. § 7-23-15 expires.
The notices from Douglas County in evidenctriat list the various acceptable forms of
citizenship under 8§ 25-2309()nd state the applicant can sexopies to the county election
office by regular mail or e-mail. The noticés not reference the héag procedure in 8 25-

2309(m)>s

SEx. 1027 at 6.
6See, e.g Exs. 859, 860.
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According to ELVIS records, as danuary 1, 2013, there were 1,762,330 registered
voters in Kansas. As of October B)there were 1,817,927 registered votéras of March
28, 2016, before the preliminary injunction was ébuequiring Defendant to register to vote
applicants suspended or canceled for faitarerovide DPOC, there were 14,770 applicants on
the suspense list. Of these, 5,655 weréomoter applicants. As of March 28, 2016, 16,319
individuals had their applitians canceled under K.A.R. § 7-23-15 due to lack of DPOOf
these, 11,147 were motor voter applicants. &Higgires amount to 31,089 total applicants who
were denied registration forifare to provide DPOC, 16,802 of whn applied through the DOV.

Professor Michael McDonald testified asexpert witness for Plaintiffs about the
composition of the suspense and cancellation liBts McDonald is an Associate Professor
of Political Science at the University of Hid& and a leading scholar on American elections,
voter registration, and factors adting voter behavior and turnodt.He has received numerous
research grants and honors for his academi&wbr. McDonald has offered expert testimony

in numerous election law cases, including caseslving voter regisation and the NVRA?

5This number includes those registered by operatidghe Court's May 2016 preliminary injunctiorsee
Doc. 495 | 3.

58The March 2016 statistics of canceled and suspendéesiregion applicants are the most recent figures
disclosed to Plaintiffs in discovery. See Ex. 41, 42, 43, 44. They were also stipulated btighénpthe June 13,
2017 Pretrial Order. Doc. 349. Therefore, the Court excluded Defendant’s atiempiduce new, updated
figures into the record at trial.

S%Ex. 139.

60The Court takes judicial notice of the admission @fPvicDonald’s expert testimony in the many cases
referenced in his CV. Ex. 139 at 12-13. Defendant pointed the Court to tvimugrdecisions where his testimony
was criticizedBackus v. South Carolin857 F. Supp. 2d 553 (D.S.C. 2012), &adje v. State Board of Electigns
No. 3:13cv678, 2015 WL 3604029 (E.D. Va. June 5, 2015) (Payne, J., dissenting). The Court took qitidieiaf n
these casesgeExs. 898-99.

In Backus a Voting Rights Act case challenging South Carolina’s 2011 redistricting plan, the court
determined that Dr. McDonald relied on incomplete information in concluding that race was a predominant factor in
the redistricting plan. 857 F. Supp. 2d at 561-63. The court determined that he did netr @insf the race-
neutral factors considered by the legislature. Dr. McDonald fully conceded on cross-exantizdthe did not
consider all of these factordsut explained it was impossible for him to do so. Doc. 503, Trial Tr. at 189:15-23.
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He has written numerous peer-reviewed books, lohalters, and articles about elections and
voter registration.

Dr. McDonald examined data extractsrfr the ELVIS database to evaluate the
individuals whose applicationvgere canceled or suspended for lack of DPOC, and he offered
opinions about the effect of the law based @t #mnalysis. He looked at three sources of
information: (1) a list of suspended applitsaas of September 24, 2015, provided to him by the
Plaintiffs; (2) the electronic vet registration file dated Decembll, 2015, including the list of
suspended applications as of that date, pexvby Defendant; and (3) a list of canceled and
suspended applicants as of Ma&l, 2016, disclosed by Defendant.

Dr. McDonald examined the voter registoatidata and determined that most of the
individuals on the suspense list as of 8agier 25, 2015 did not become registered by
December 11, 2015. 22,814, or 70.9% of the applicants on the September 2015 list, remained on
the December 2015 list. Canceled or suspeagpticants represented 12.4% of new voter
registrations between January 1, 2013 arddmber 11, 2015. Dr. McDonald acknowledges
that a few of these suspended or canceled applicants may in fact be noncitizens, however given

the individual-level data he reviewed, he bedis that the majority are eligible citizens.

Defendant fails to explain how the criticismBackusis relevant to Dr. McDonald’s analysis in this case of the
composition of the suspense and cancellation lists under the Kansas DPOC law.

In Page another redistricting case, thissenting judge found that Dr. Bonald’s opinion that race was a
predominant factor in the challenged 2012 redistricting weonsistent with a law review article Dr. McDonald
authored before being retained as an expert, in which he opined that protecting incwabehtsprimary
motivator in the 2012 redistricting?age 2015 WL 3604029, at *20-22. The dissenting judge also criticized Dr.
McDonald’s analysis of the racial comjtam of the populations moved in and out of the district at issue, relied on
by the plaintiffs in that casdd. at 31-34. However, the majority found his opinions credible and persuasive,
finding the dissent’s rejection of DvicDonald and endorsement of the Defendant’s expert “puzzling” given the
disparity in their qualificationdd. at *9 n.16. This dissenting opinion concerning a different type of statistical
analysis does not convince the Court Dr. McDonald’s testimony lacks credibility in this case.
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As of March 31, 2016, the confidential ELVIS data provided to Dr. McDonald pursuant
to the protective order in thtsse showed a total of 30,732 vategistration applications were
either held in suspense or canceled dueeddPOC requirement—16,749 applications were
canceled, and 13,983 applications were sudpen These 30,732 unregistered applicants
represented approximately 12% of the total votgistration applications submitted since the
law was implemented in 2013. Of the 30,732 apptearinose applications were, as of March
31, 2016, suspended or canceled due to faitupgovide DPOC, approximately 75% were
motor-voter applicants. Dr. McDonald opined that these nbers would have increased further
before the 2016 presidential election but for@wairt's preliminary injmction order, in part
because voter registration activity typically inaeain the months leading up to a presidential
election. Indeed, Mr. Caskey’s testimony anddddant’s own statements during the contempt
hearing that followed this trimupport Dr. McDonald’s opinionThey suggested that problems
coordinating certificates of regration to those affected by thesfiminary injunction were tied
to their increased activity and workloaskaciated with the nup to that election.

Dr. McDonald further credibly opined thite DPOC law disproptionately affects the
young and those who are not politically affilidteHe testified tha43.2% of motor voter
applicants held in suspense or canceled were between thef dgef9, and 53.4% of

suspended and canceled motor voter applicaete unaffiliated. To be sure, the law only

61The Court acknowledges thifie figures in Dr. McDonald’s report are slightly higher than the stipulated
figures as of March 28, 2016—three days earlier. Ttad namber of suspended and caled applicants evaluated
by Dr. McDonald was higher by 356 applicants. Neitbeaty elicited testimony about this difference and what
might explain it, although it may be explained by the fact that some of the ELVIS records Dr. McDviealede
were coded as CITZ but were also underage. Also, he identified several hundred applicants caziéd witto
had a registration date on or before the end of 2012, before the effective date of the HawghADefendant
challenged the reliability of Prof. McDonald’s conclusioingwn from the ELVIS records, he did not challenge the
underlying data which was provided by his office to this expert. Further, the Court ddiesl tioat this
discrepancy had any impact on Dr. McDonald’s evaluation of the composition of these lists, nortiseuiowate
finding that the DPOC law prevented tens of thodseof eligible Kansans from registering to vote.
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applies to new voter registratiapplicants—those registering for the first time in Kansas after
January 1, 2013. Those voters tend to be young arffiliated with a political party. But that

is the point: the fadhat the law affects only new applitanmeans that it disproportionately

affects certain demographic groud3r. McDonald explaied that there is a consensus in social
science that barriers to vot@yistration increase the costwting and dissuade individuals

from participating in the political pogss. Moreover, these groups—the young and
unaffiliated—already have a lower propensity to participate in the political process and are less
inclined to shoulder the costssasiated with voter registratiorf-his opinion is borne out by Ms.
Marge Ahrens’ testimony, discussed infra, whichvided examples of how difficult it has been

for the Kansas League of Women Voters tiphegister young voters due to the DPOC law.

2. Current Population Survey Data

As described in the CourtBaubertruling, Dr. Camarota disagrees with Dr. McDonald
about whether the DPOC law poses a burdevoter registration and voting. He primarily
relies on the Census Bureau’s Current Popul&iavey to opine that the burden must be low
because voter registration and turnout ratdéansas increased between 2010 and 2014. The
Court has already ruled that Dr. Camarota’di€joations limit his expé opinion to explaining
the CPS data; he is not qualified as an experbter registration, \wing trends, or election
issues, so he is not qualifieddpine on issues of causation.

Even if Dr. Camarota is deemed qualified, @murt gives little weaght to his ultimate
opinion for several reasons. Primarily, the Gdinds that the bestvidence about the DPOC
law’s burden is the actual data from the snge and cancellatidists, evaluated by Dr.
McDonald. This data demonates a concrete burden footisands of voter registration

applicants, many of whom wen®t registered in time to vote in the 2014 election by operation
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of the DPOC law. Because this data was presented to the Court, it need not look at indirect
survey data that is based on sampling, nor mesCthurt look at how Kansas compares in terms
of Census data to neighboring states. AsMDonald explained, the individual-level data that
he analyzed is the “gold standdrgo there is no need to reby statistical sampling. In the
same vein, the Court gives no weight to Drim@aota’s bare observations about the uptick in
new registration and voter turnout nuenb between 2010 and 2014, as shown in the
administrative data. As the Court discussed iD#sbertruling, Dr. Camarota is not qualified
to opine about this administrative data. Herut verify this data, as Dr. McDonald did, with
the individual data. Importantly, Dr. Camarotalsservation that the stifated registration and
turnout numbers are larger in 20&ot helpful to the trier dact—the Court has accepted the
parties’ stipulations as to these numbers andyteamn for itself that th2014 figures are higher.
For the reasons described below, such a compae#ierthe Court little bout the impact of the
DPOC law.

Moreover, comparing 2010 a2814 election data is not diedle way to measure the
impact of the DPOC law. To make a vatiomparison between tveter registration and
turnout statistics between thdase election years, one would have to assume that the only
difference in Kansas between 2010 and 2014 is the DPOC law. But as Plaintiffs submitted, this
isn’t true. First, the 2014 @ttion in Kansas was highly competitive compared to 2010. The
Gubernatorial and U.S. Senate races were close elections. SanbBoswvon the race for
governor by only 3.7 points; the Democratic digiate for U.S. Senate withdrew and
consolidated support behind an independendidarte. Also, there were several Kansas
Supreme Court justices on thdlbhand a strong advertisirgffort had been made by groups

urging Kansans to vote against retention. Sta¢es with which Dr. Camarota compared,
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Oklahoma and Nebraska, did not have similarly competitive races. The competitiveness of these
high-profile races could easily account for thereased registration and turnout between 2010

and 2014. Dr. Camarota conceded that he didaketthese facts into account when comparing
2010 to 2014, nor when comparing Kansas ratdsaset of other statesSimilarly, he did not

control for differences in state laws betwn 2010 and 2014 that may have explained his
observation that Kansas “buckée national trend” of aetline in voter registration.

Importantly, comparing 2010 and 2014 registra data does not provide a reliable
measure of the impact of the DPOC law because there is no way to know when the increased
registration occurred—the 2014tdaepresents an incredsem 2010, but the DPOC law did
not become effective until January 1, 2013. Dm@eota’s analysis does not demonstrate when
the increased registrations occurred, beforaftar the law was passed. Similarly, as Dr.
McDonald testified, because the DPOC law omdplees to new registrants, it makes sense that
the law would not have a large impact on the aNeegistration numbers and turnout rates, as
measured by survey data. Most registered saterveyed in Kansas in 2014 were registered
before January 1, 2013, before the law becameteffée@and were thus exempt from the DPOC
requirement.

3. Kansas League of Women Voters

Margaret Ahrens, the immedigtast co-president of PlaifitLeague of Women Voters
of Kansas (the “Kansas League”) and an adwasar mentor to the current leadership, testified
on behalf of the Kansas League. The Kahssgue is a nonpasan, nonprofit volunteer
organization that encourages informed and agiarticipation of ciiens in government and
works to influence public policy through exhtion and advocacy. Founded almost 100 years

ago, the Kansas League is active throughout Kamgtsnine local affiliates and more than 800
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members. The Kansas League was establishexctmurage and assist voters to access the vote,
register, and “participate in the vote” in afonrmed manner. As M#hrens testified, “[t]he
biggest passion of the [Kansas L]eague isrtgage every possibtitizen in the vote %2

To accomplish this mission, the Kansas League provides educational resources and holds
voter registration drives at various locations including sa)dibraries, grocery stores, nursing
homes, naturalization ceremonies and commuignts. The Kansas League also performs
studies on a variety of public pojficssues to inform membershigtion and advocacy efforts as
well as to educate its members and the publithese issues. The Kansas League assists all
prospective voters, but it is particuladgmmitted to engaging individuals who are
“underrepresented in the vote,” including thrstftime voter, the elder] and individuals with
limited resources and time.

Ms. Ahrens was President of the Kankaague from 2015-2017, after the DPOC law
became effective. She explained that the Kahsague has opposed the SAFE Act since before
its passage because it “saw [the law] as a complex network of hoops and jumps for the average
Kansas citizen” that woulttreate barriers to the voté®

Once it went into effect, the DPOC requirent substantially affected the Kansas
League’s work in at least three respects. Ringt,DPOC requirement significantly hampered the
Kansas League’s voter registaatiwork. Ms. Ahrens describéide impact of the DPOC Law on
the Kansas League’s ability tolfill its mission as “huge. It was @ead hit. It was absolutely a
blow and | found the word shock to Appropriate in thinking about thi8* When the law came

into effect, the Kansas League initially stoppdldegistration activityn every county but one,

62Doc. 504, Trial Tr. at 330:12—16.
63d. at 337:21-338:7.
54d. at 338:16-18.
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to protect volunteer member®imn any liability that could &e from handling or copying
applicants’ personal documentBhe Kansas League leadership spent considerable resources on
developing a copying policy to mitigate theks associateditth handling DPOC.

Once the copying policy was in place, thenkas League re-initiated registration
efforts, but the number of individuals the Kankaague could successfutegister declined
significantly. Ms. Ahrens provided severabexples during her testimony. In Wichita, the
Kansas League estimated that it helped reg&000 individuals the year before the DPOC
became effective. In 2013, after the law beeatiective, the Kansas League estimated it
registered 400. Ms. Ahrens explained th# tlecline was because many individuals do not
have the necessary documents at hand, or asegilling to provide such documents to League
volunteers, to satisfy the DPOC requiremente 8stimated that before the law passed, it took
the League 3—4 minutes to assist a voter registrapplicant, but aftehe DPOC law, it would
take an hour per applicant.

In one registration effort, Kansas Leagudunteers in Douglas County went to
high schools to register voters but returnetthwuch “large numbers of incomplete voter
registrations” due to thiact that the students did not hd®BOC at hand that the volunteers
called the students’ families and schools and Wwewnk three times “to try to get as many young
people registered [as possiblé€].’ During another voter regfration effort at Washburn
University, Kansas League volunteers providadtiple opportunities for students to complete
their voter registration applitans and to provide DPOC, by mtaining a voter registration

table at the university over multiple weeks. Dsphis concerted effort, out of approximately

59d. at 346:19-349:17.
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400 students who attempted to register to varig; about 75 studenticcessfully completed
their registratiorapplications.

Second, the DPOC requirement forced the ldansague to devote substantial resources
to assist voters whose applicats are in suspense due to thkufa to provide DPOC. To reach
these suspended voters, the Kansas Leaguegaaaiirom the SOS both the suspense list as
well as the full voter file several times. The Kansas League has published the suspense list on
the Kansas League website and circulated théolistcal newspapers to do the same to notify
applicants that their registrans are not complete. Kandasague volunteers also spent
considerable time and effort to reach individuals on the suspendidistly to assist them in
completing their registration applications. Ms.réhs provided the notkbexample of efforts
by Kansas League volunteers in Douglas Cpwito, after unsuccessfattempts to reach
individuals on the suspense list phone and email, visited the residences of 115 people whose
voter registration applications weeon the suspense list with @bile copy machine. Of those
115 people, only 30 ultimately regesed. At least half of thes30 individuals who completed
their registrations did not persadlygpossess or were not ablegmvide DPOC to the Kansas
League volunteers and were unable to completie tegistrations immedialy onsite. Since the
DPOC Law went into effect, th€ansas League has devoted thamdgs of hours to contacting the
tens of thousands of voters on the suspensarstattempting to help them satisfy the DPOC
requirement.

Third, the DPOC requirement has forced Kamsas League to spend a considerable
amount of member resources—including volunteee—and money to edate the public about

registering under the DPOC law. The Kansas League created thousands of informational trifolds
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“to help people understand the changes in tivealad how to participate in the vote” that
volunteers distributed to community collegeshlplibraries, and higlschools across the state.
The Kansas League had in the past developecewmtiucational materials to assist voters in
registering but “not to this extent®’ The Kansas League also developed a teaching module and
an accompanying instructional video to distriboiteits website and to universities, community
colleges, vocational and technical schoatg] high schools throughout the state in order to
educate new voters about how to stgi to vote under the SAFE Act.

Following the Court’s preliminary injunatn in this case, the Kansas League
again obtained a copy of the suspense list fron$8. This list included the names of voters
who were registered under court orders, ineigahis Court’s preliminary injunction rulirfd.
The SOS refused the Kansas League’s requeatlistrof suspended applicants that did not
include voters registed under court ordeP§. As a result, the Kansas League is no longer able
to effectively use the suspense list to infand reach voters who are unable to vote because
their registration applicationseaon the suspense list becausadkt confidence that the list is
accurate.

4, Access to DPOC by Suspended and Canceled Applicants

58d. at 413:3-6; Ex. 13.

§This evidence is consistent with other evidencdénrecord that the SO3ffice continued to treat
registered voters under this Court’s preliminary injunction order as unregistered andshedigdanseSeeDoc. 520.

58 n addition to the Court’s order in this case requidefendant to register aihotor voter registrants who
had been deemed incomplete or cancelled for failupea@ide DPOC, there is agdiminary injunction in place
prohibiting state-specific instructions on the Federal mail-in form that would require an applicant to produce DPOC.
League of Women Voters v. New&$8 F.3d 1 (D.C. Cir. 2016)v'g 195 F. Supp. 80 (D.D.C. 2016). Also, on
September 23, 2016, Shawnee County District Court Judge Larry D. Hendricks ordered Defemabesde notice
to all voters impacted by this Court’s preliminary imjtion ruling that they would be “deemed registered and
qualified to vote for the appropriate local, state, and federal elections for purposes ofeh#hkio8, 2016 general
election, subject only to further official noticdBtown v. KobachNo. 2016-CV-550, slip op. at 3—4 (Shawnee Cty.
Dist. Ct. Sept. 23, 2016).
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There was little admissible evidence preseatddial about the ta of DPOC possession
by suspended and canceled applicants. #&sdy discussed, the McFerron Survey is
inadmissible, but even if admissible, the Qaives its findings no weight due to its many
methodological flaws. There is no evidence dalbhmw many canceled and suspended applicants
in fact lack DPOC, although the Court can reasdyinfer from the suspense and cancelation
numbers that either (1) these applicants lawkediate access to such documents because they
were repeatedly notified of the need to prodDE®C in order to regter, yet they did not
complete the registration process; or (2) ¢hagplicants were netell enough informed about
the DPOC requirement to locate their DPOC amigdle it to the county election office in order
to become registered; or (3) these applicaaie otherwise unable or unwilling to go through
the steps to produce DPOC.

Dr. Jesse Richman estimates that only 2.2%hefapplicants on the suspense list lack
access to DPOC, based on a survey he conducted of individuals on the susg@n¥etlibx..
Richman’s results are not statistly distinguishable from zero, #dse margin of error is 2.7%.
Furthermore, Dr. Richman concludes that 97.8%itifens on the suspense list have what he
describes as “immediate access” to DPOC himiestimate includes individuals who do not
personally possess DPOC, but haeeneone who “keeps” such a document for them. Obtaining
a document from another person constitutes an additional step in the voter registration process,
which increases the costs of voting. As DctiRnan himself has written in published articles,

“electoral rules thaincrease the costs of voting are ested to diminish voter participatiofit”

5%Ex. 952 at 9.

"Ex. 102 at 33 | 74ee alsdPart I1.D.3.a.iiinfra, for further discussion about Dr. Richman’s margin of
error calculations.

"Doc. 512, Trial Tr. at 1567:24-1570:11.
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Although Dr. Richman speculated that ibwd be relatively easy for a registration
applicant to obtain a citizenghdocument from another perswho “keeps” the document for
them, his survey provides no support for this@osory statement. As such, Dr. Richman
conceded during his trial testimony that it was an overstatement to say that a respondent has
“immediate access” to DPOC when answering yes to his survey quéstion.

Defendant argues that the suspense lidymamic and constantly in flux, therefore it
does not represent the univeaapplicants prevented fromegistering to vote—many are
ultimately registered under the State’s interagency agreements, or because they later submit
DPOC. There are sevegaoblems with this argument. Firsthile the suspense list may be
dynamic, the cancelation list (before the prelianjninjunction) is not. More than 16,000 voter
registration applicants haegén canceled under K.A.R. 8 7-28-at the time of the Court’s
preliminary injunction. Moreover, at the timetbke Court’s preliminarinjunction, more than
13,000 individuals were on the suspense listbd@gure, the evidence established that some
portion of this number may comef diie list due to the State’s interagency agreement with the
DOV, but as of March 2016, the KDHE agreement heehlin place for three years. Yet, each
time Dr. McDonald took a snapshot of thespense list between September 2015 and March
2016, the combined number of suspended and ahegbplicants represented about 12% of all
new voter registration applations. Dr. McDonald found that 22,814, or 70.9% of the
applicants on the September 2015 list, remained on the December 2015 list. While that number
certainly was lower by March 201#hat is undoubtedly becauseny of those on the suspense
list were canceled under the regulation by gant, given that in December 2015, the 90-day

rule had not yet been effective for 90 days feddant, by contrast, praed no data about the

2d. at 1593:4-1594:8.

37



number of those on the suspense list who lcavee off because DPOC was ultimately verified,
or provided, as opposed to calteton. The Court finds thdhe majority of those on the
suspense list ultimately did not become registered.

5. Lay Testimony by Individuals Lacking DPOC

Dr. McDonald’s analysis demonstrates thatstef thousands ohdividuals who applied
to register to vote after the DPOC law becanfiecti’e were held in suspense or canceled for
failure to submit DPOC. He furtheredibly opined that the clearajority of those suspended or
canceled are in fact United States citizels. Ahrens’ testimony demonstrates that the DPOC
law made the Kansas League’s mission of hglpayister voters difficult, by substantially
reducing the number of individuatscould assist in registering tmte, particularly within the
groups it targets: first time votrthe elderly, and individualsithr limited resources and time.
This evidence leads theoGrt to the conclusion that tens bbtisands of eligible citizens were
blocked from registration before this Counpieliminary injunction, ad that the process of
completing the registration process was burdensome for them.

The experiences of several lajtnesses, including the individual Plaintiffs in both cases,
illustrate Dr. McDonald’s findings and Ms. Ahrém®ncerns about the barriers to registration
after the DPOC law became effective. Plainti\&n Wayne Fish is a U.S. citizen, a resident
of Kansas, and over 18 years old. He works thenigket shift at an American Eagle distributor.
In August 2014, he applied to retgr to vote while renewingkansas driver’s license at the
DOV in Lawrence, Kansas. Mr. Fish brougloicuments to fulfill the Kansas residency
requirement for obtaining a drive license. The driver’s liceesexaminer did not inform him
that he needed a citizenship document to regigteote; when he left the DOV, he believed he

had registered to vote. Subsequently, heivedenotices in the mail from the Douglas County
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election office telling him that he needed to provide DPOC in order to become registered. Those
notices listed the 13 acceptable forms of DR@@er the K.S.A. 8§ 25-2309(l). They make no
mention of the alternative héag process under subsection (fh)He searched for his birth

certificate but could not find it. He attemptedotatain a replacementrti certificate but could

not determine how to do so—he was born on a dedssioned Air Force base in lllinois. Mr.

Fish was unable to vote in the 2014 generaliglecand his voter registion application was
subsequently canceled for failurepmvide DPOC under the 90-day rule.

Later, in May 2016, Mr. Fish’sister located a copy ofdbirth certificate that had
apparently been placed in a safe by Mr. Bishother, who passed away in 2013. Although the
birth certificate was tilmately located, it took nelgrtwo years to find it.Due to the preliminary
injunction in this case, Mr. Fish became stgied to vote in June 2016. In September or
October 2016, Mr. Fish relocated within Doug@sunty and changed his address with the DOV
in person. At that time, Mr. B filled out a second voter ragiiation application and provided
his birth certificate. He is novegistered to vote based oifst®ctober 2016 application, having
provided DPOC. He voted in the 2016 general election.

Plaintiff Donna Bucci is a U.S. citizenyasident of Kansas and over 18 years old.

She was born in Baltimore, Maryland. Ms. Bulsas been employed at the Kansas Department
of Corrections for the last six §es. She is a cook in the prison kitchen on the 3:00 a.m. to 12:00
p.m. shift. She is provided with limited tim&,cand must provide two-eeks’ notice to use it.

In 2013, Ms. Bucci applied to register to voteilelmenewing a Kansas driver’s license at the

DOV in Sedgwick County, Kansd$.The driver’s license exanen did not tell Ms. Bucci that

Exs. 859, 860.

7“Ms. Bucci testified that she renesvBer driver’s license in 2014The ELVIS records show that she
applied in August 2013. Ex. 2.
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she needed to provide proof of citizenship, and did not indicate that she lacked any necessary
documentation. When she left the DOV, she belieshe had registered to vote. Later, she
received a notice in the mail informing her telaé needed to showbath certificate or a
passport to become registered to vote. dtrdit include information about how to pursue the
hearing process in K.S.A. 8 25-2309(m). Msicci does not possess a copy of her birth
certificate or a passport. She cannot affoeddbst of a replacemehbirth certificate from
Maryland and she credibly testified that spegdinoney to obtain one would impact whether she
could pay rent. Ms. Bucci’s wer registration applation was canceled for failure to provide
DPOC. She could not vote in the 2014 etattbut was able to vote in the 2016 election by
operation of the preliminary injunction. Ms. &ui first learned of the alternative hearing
procedure when defense counsel informed hérdafring her deposition in this case. She
testified that it would be hairfdr her to even participate atelephonic hearing because she is
not allowed to use heell phone on a work break.

Plaintiff Charles Stricker is a U.S. citizemresident of Kansas, and over 18 years old.
He was born in Missouri and has lived in Kansiase late 2013, after period of living in
Chicago. Prior to living in Cleago, Mr. Stricker lived in Kansasd was registered to vote in
Kansas during that time. He works as a hotahager in downtown Wichita. Mr. Stricker
applied to register to vote while renewingansas driver’s license at the Sedgwick County
DOV in October 2014. He was told that he ialifficient documentation, and a clerk provided
him with a list of documents heeeded. Mr. Stricker was attetimg to register on the last day
of registration before an electiahwas so important to him teecome registered that he took
the day off work to accomplish it. Mr. Stkier rushed home and “grabbed every single

document that | could and started shoving them into a file folder to try to get back before the
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DMV closed,”® including his birth certificate. He made it back to the DOV in time to complete
his application, and recalls telling the clerk that he wanted to retpstete. The DOV clerk

did not tell him that he needed any further docuotaton to register. Tclerk printed a small
receipt for Mr. Stricker and explained to him titatould be his tempairy driver’s license until

he received his license in the mail. He askedctbrk if there was anything else he needed to do,
including whether he needed a voting card. dlbek told him nothing mie was necessary. He
believed that he was registered to vote.

Mr. Stricker attempted to vote in the 2014dterm election. He psented his driver’s
license to the poll worker, butsltould not find a record of hisgistration. He was given a
provisional ballot to fill outat an open table with another votddr. Stricker testified that he was
confused and embarrassed by the experience. Election day was the first time Mr. Stricker
learned that he was not regigtérto vote. He testified that he learned about the DPOC law
sometime later through a press report and womldérecould explain why he was not allowed
to vote. He does not recall receiving any regirom Sedgwick County asking him to provide
proof of citizenship.

In 2015, Mr. Stricker’s voter registration ajgaltion was canceled in the ELVIS system.
His registration was reinstated by operatiothef preliminary injunction on June 22, 2016. At
some point in advance of the November 20&g8t&n, Mr. Stricker attempted to check his
registration status online and bglling the Sedgwick County election office. The person with
whom he spoke told him that it was unclear akethe would be able to vote in the upcoming

election because there were legal issues thatstédlrep in the air. When he checked online,

™Doc. 502, Trial Tr. at 68:20-25.
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there was no record of his registration. On October 26,,20&6&edgwick County Election
Office sent Mr. Stricker a “Nate of Voter Registration Statu&”It states:

This notice is to inform you that you have been granted full voter
registration status in Kansas andttiiou are qualified to vote in all
official elections in which voters ipour precinct are eligible to
participate.

According to Kansas Statutes Annotated 25, 2309(l), any person
registering to vote for the first tienin Kansas on or after January 1,
2013, must provide evidence of Ut States citizenship along
with the registration applicath in order to be granted full
registration status.

Our records indicate that you submitted a voter registration
application during the aboveantioned time period, but you did
not provide evidence of your U.8tizenship. We have since
received information from the Kansas Department of Health and
Environment’s Office of Vital Stagtics indicating that you have a
Kansas birth certificate on fileBased on that determination, your
registration status is deemechgalete, and we have granted you
full voter registration statu¥.

This notice was signed by TabithaHmean, the Sedgwick County Election
Commissioner. Ms. Lehman testified thdgspite Fed. R. Evid. 615 being invoked at the
beginning of trial, she read media reports alboattrial, including repas of Mr. Stricker’s
testimony. She testified that ELVI8cords indicate Mr. Stricker &ctive and “fully registered,”
and that after reviewinigis file prior to her testimony, shellees that the notice he received
erroneously referenced his Kan&ash certificate, when in faditis citizenship document was in
the DOV’s database. She testified that in ®et®2016, just prior to thelection, her office had

not updated the generic notice sent to applecamose DPOC was verified by the county to

include the DOV database check, a policy tiead changed in May 2016. Therefore, between

"®Ex. 838 at 9.
d.
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May 2016 when the DOV policy went into effeand the 2016 election, Sedgwick County—the
second largest county in the Statwas apparently sending outaneous and confusing notices
to individuals stating that ttzenship was confirmed throughetidepartment that maintains
Kansas birth certificates, when in fact that was not true.

Plaintiff Thomas Boynton is a U.S. citizenresident of Kansas, and over 18 years old.
He was given a code of “suspense” in ELVISfaiture to provide DPOC. He moved to Kansas
for the first time in July 2014 to begin teanpias a professor of English at Wichita State
University. In August 2014, ProBoynton attempted to registiervote at a DOV in Wichita.

He recalls being asked if he would like to stgr to vote, and responded that he did. Prof.
Boynton brought several documents with him tietsuspected he might need to obtain a
driver’s license, including hidlinois birth certificate. He des not recall which documents he
specifically showed the clerk, bhe produced the documents ttlerked requestl during the
transaction. The DOV clerk did nt&ll him that he did not hawhie necessary documentation to
register to vote, and when ledt the DOV, Prof. Boynton understobe was registered to vote.
He went to his polling place in November 2014, tnat poll worker told him that his name was
not on the rolls and offered him a provisional ballde was surprised to learn for the first time
that his registration had noéén completed at the DOV.

In December 2014 or January 2015, Prafyi®on received a notice in the mail
informing him that he would need to submit DPOCdmplete the voter regfration process. It
did not advise him about the hearing proagsger K.S.A. 8 25-2309(m). Prof. Boynton was
frustrated upon receiving this notice, believingtthe had registered before the November 2014

election, and understanding that his provisional ballot had not been counted. He was
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disappointed and irritated upon Ieang that his vote did not counVoting is important to him
and he had regularly voted in federal elections up until that point.

Prof. Boynton visited the DOV two times in 20ttbobtain replacement driver’s licenses.
Both times he declined when the clerk asked hiheifvanted to register to vote. He testified
that he was dissuaded from registering after2014 attempt failed. “I thought to myself, this
doesn’t seem to be the kind of process thatsléadne being successfully registered, so | might
as well just save myself théf@t and say no this time . . .’®

Prof. Boynton’s ELVIS file showthat a certified United &tes birth certificate was
submitted on August 4, 2014, contradicting Mr. Ggs& testimony that Prof. Boynton did not
apply to register to vote until Novemb&r2014, Election Day. On November 5, 2015, Prof.
Boynton'’s voter registration application was canceled. Acogrthh Mr. Caskey, the SOS found
a citizenship document througretBOV web portal after accessthiaeen granted in 2016. The
fact that the web portal locateccitizenship document—Iikely therth certificate he took to the
DOV that day—supports Prof. Boynton’s testimony thatrhiact applied taegister to vote in
August 2014. His ELVIS record now shows thaisactive based onelcitizenship document
the SOS office located on June 20, 2016, afisrGourt issued itpreliminary injunction.

Plaintiff Douglas Hutchinson is a U.S. ¢#in, a resident of Kansas, and over 18 years
old. Mr. Hutchinson applied to gester to vote while renewing Kansas driver’s license at a
Johnson County DOV in 2013. His application waspsmded for failure to provide DPOC and
it was ultimately canceled on January 27, 2016.wHe later registered by operation of this

Court’s preliminary injunction order. On July 30, 2016, his status changed to active after he

"®Doc. 503, Trial Tr. at 270:7-11.
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submitted DPOC at the Johnson County EtecOffice and is now considered “fully
registered.”

Plaintiff Parker Blake Bednasek is a Unitgthtes citizen over the age of 18, who moved
to Kansas in August 2014 to attend school atthiwersity of Kansas (“KU”). Plaintiff was
born in Oklahoma. His parents, who live in Texaossess his Oklahomathicertificate. Prior
to moving to Kansas, Mr. Bednasek was registevaate in Tarrant County, Texas. In the fall
of 2015, Mr. Bednasek volunteered with the Kari3amocratic Party. Through this work, he
discussed the issue of votegisration, including the DPOC law, with the party’s field and
political director. He canceled his Texas vatagistration on December 3, 2015. On December
4, 2015, Mr. Bednasek applied to register ttevn person at thBouglas County Election
Office. He did not provide DPOC for two reas: (1) he did not physically possess DPOC at
the time of application; and (2) he does agtee with the law requng DPOC. The Douglas
County Clerk’s Office accepted Plaintiff's applica, but deemed it incomplete for failure to
submit DPOC. Mr. Bednasek received two or three letters fromdhgl&s County election
office, informing him that he needed to proviiis DPOC and advising him that he had been
placed on a 90-day waiting list. Plaintiff’'s votegistration applicabn was canceled on March
4, 2016 under K.A.R. § 7-23-15.

Since the DPOC law was passed, 6 individuals have applied for a hearing under 8§ 25-
2309(m) with the State Election Board. One @s#hindividuals, Ms. Jo French, lost her birth
certificate after moving several times. She testified about the lengthy and burdensome process of
registering to vote without a citizenship document. Ms. French’s many encounters with the SOS’s
office led her to characterize her relationship with former-Deputy SOS Eric Rucker as a friendship.
She testified that she hoped her testimony would make Defendant “look good.” But her testimony

contradicted Defendant’s position that the DPOguinement is not burdensome. As she testified,
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Ms. French'’s first of many hurdles was to pay $8 for the State of Arkansas to search for her birth
certificate to prove that it did not exist, even though she already knew did not exist because she had
requested it twice before. Second, she had to collect documents with the help of several other
people—her baptismal record through an old friend in Arkansas and school records from her old
school district in Arkansas. Third, she spoke with Mr. Rucker, who in turn reached out to her friends
and cousin to vouch for her citizenship. Fourth, Ms. French relied on a friend to drive her 40 miles to
the hearing; it was difficult for her to drive because she had recently had knee replacement surgery.
Ms. French’s hearing before the State Election Board lasted 30 to 35 minutes and was
attended by Defendant, the Lieutenant Governor, and a representative from the Kansas Attorney
General’s office. Also present were members of the media. The entire process from application to
the date of her hearing took more than five months. After the hearing, Ms. French was interviewed,
and stated: “I just thought it was strange that | had to go through this procedure to be able to vote.
And any other state, you go in, throw down your driver’s license and that gives you the right to vote.
So this was totally off the wall for me. . .. I don’t look funny. I don’t talk funny, I've been here all
my life.”"®
The hearing records contain information on the other four individuals who availed
themselves of the hearing process. One established citizenship through a hearing and was
represented by retained counsel. Another inditjdda Dale Weber, stated that he did not possess
DPOC and that procuring such a document wbel@ost-prohibitive. The State Election Board
ultimately accepted an affidavit that Mr. Weber executed on his own behalf as proof of his

citizenship, attesting that he had been born on a military base and was a U.S*cifizerState

Doc. 511, Trial Tr. at 1421:16-1422:11.

80Ex. 150. The State Election Board orders and records from these § 25-2309(m) hearingsdueesl pr
to Plaintiffs for the first time during trial.
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Election Board apparently found that Mr. Weber'senattestation was sufficient to establish his
citizenship.
D. Noncitizen Registration in KansaBefore and After the DPOC Law

1. Empirical Cases of Noncitizen Regtration or Attempted Registration

Pretrial, Defendant stipulated that ittheonfirmed instances of 127 noncitizens who
either registered to vote, or attempted tostgito vote since 1999, basen data collected from
Mr. Caskey and Tabitha Lehman, the Sedgwiokii@y Election Officer.Of the 127 individuals
identified by Mr. Caskey and Ms. Lehman, 438l tsaccessfully registered to vote, and 11 have
voted. 88 are motor-voter applican25 of whom successfully rsgered to vote; 5 have voted.

At trial, Mr. Caskey asserted thas office had uncovered 129 instances where
noncitizens had registered or attgted to register to vote. But the documentary evidence does
not fully support this testimony. The undengiELVIS records revedhat many of these
instances are a resultfalse positive matches, confusion, or administrative error by either the
county election office or a driverlgense examiner. At triaDefendant submitted evidence of:
(1) 38 incidents of noncitizen registrationaitempted registratn in Sedgwick Count§* (2) 79
possible incidents of noncitizengistration by comparing the voteslls with the DOV’s list of
TDL holders®2 and (3) 3 noncitizens who were found bessathey stated garor questionnaires
that they were noncitizer§g.

Ms. Lehman testified about the first categdrased on a spreadsheet she helped maintain

for several years, reflecting incidents of noneitizegistration in Sedgwick County. She did not

81Fx. 1133 (updated January 2018).
82Doc. 507, Trial Tr. at 752:23—-753:5.

83d. at 753:9-755:12. Mr. Caskey testified that his office has received additional unsubstantiated reports of
noncitizen registration from members of the public and county election offices, but he could niyt dohgnti
specific instance of noncitizen registratithrough such an informal report.
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create the spreadsheet; it veasated by and is now maintained by the SOS’s Office. The
spreadsheet was last updatedanuary 2018, reflecting 38 incidermf noncitizen registration or
attempted registrations going back to 1999, 1&twdm successfully registered to vote between
1999 and 2011, 5 of whom voted. The other 13 werthe voter rolls foextended periods of
time, but never voted. Between 2013 arav®&mber 2016, the spreadsheet reflects 16
noncitizens who attempted to register to voted Ahe spreadsheet reflects 4 individuals who are
now citizens, but had been held in suspense because they applied to register to vote before
becoming naturalized citizen&ecause these 4 applied to stgr after the DPOC law passed,
they were registered to vote pursuant to tbar€s preliminary injunctia order. Most of the
individuals on this spreadshegtre discovered during natlization ceremonies held in

Wichita, Kansas, which members of Ms. Lehman’s office regularly attelnelparegister to vote
newly-naturalized citizens.

The ELVIS records for many of the indivials on the Lehman spreadsheet demonstrate
instances of applicant ntusion and administrative error. F@xample, one individual listed an
“A-number” in the field for “Naturalization nubrer (if applicable)” on the voter registration
form8 Another individual voted four times tveeen 2004 and 2008, but stated that she “was a
permanent resident of the U.S. and didkraiw she wasn’t allowetb vote until after 2008
when one of her friends told heresbouldn’t, she tbn stopped voting?®

The records for several “attempted registratiarsthis spreadsheet are in fact instances
where a noncitizen applicant did not intend to regigt vote. One person Ms. Lehman lists as

an attempted registrant on Janua, 2014, indicated to the DOVahshe was not a citizen, but

84Ex. 143 at 29.
85Exs. 1133 at 1, 1205.
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the DOV processed the voter regasion application anyway. [fact, Ms. Lehman had an e-
mail exchange about this applicant with formexcébn director Brad Bry#, who stated, “I just
wish DMV would not register peopigho they know to be noncitizen®” This applicant also
wrote to the DOV “Please put in the recordttham not a citizen. | cannot vote.” She
underlined “am not” and “l cannot vot&’”

Another applicant indicated to the DQNat she was not@itizen, but the DOV
nonetheless processed the application. Thisagl“came into the office w/a POC notification
letter and stated that her regation was a mistake on the paffthe DMV when she renewed
her license. She is not a U.S. citizen. She filled out a [c]ancellation $8riibther applicant
replied in the negative when the DOV clerked if she was a United States citizen and
produced a “Resident Alien” card, yet the DOV submitted an application, prompting the
applicant to request cancellatiomhere are also two examples of voter registration forms being
submitted to the county election office despite @pplicants’ failure to answer the question,
“Are you a citizen of the United &tes of America” on the form.

Ms. Lehman personally transmitted to Defendantpplication that had checked “no” to
the citizenship question dhe form. Ms. Lehman disingenudusestified that this “would be a
case where it would be something anomalous to teypor. . . | think it'sa dicey one so | send it
on.”®® The Court does not find this testimony crediblds. Lehman testified that she is one of
four county election commissionaigectly appointed by Defendant, and that she reports

directly to him. She stated that her offigas charged with helping determine instances of

86EX. 22.

87Ex. 99 at 4.

88Ex. 101 at 4; Ex. 1133 at 5.

8Doc. 505, Trial Tr. at 529.18-530:22.
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noncitizen registration, and that when they “semething they suspéaould be noncitizen
registration, her staff reparthat to her, and she in turn regattto Defendant. It appears that
Ms. Lehman was either instried or took it upon herself fzass along to Defendant even
noncolorable attempts at noncitizen registratiansed by State employee oversight or lack of
training, rather than deliberattempts to register to vote.

For his second category of empirical evidenDefendant identified 79 instances of
purported noncitizen voter resgiation by comparing a list DL holders generated by the
DOV, with the voter rolls. Mr. Caskey testifitltat he compared these lists 4 times, in 2009,
2011, 2016, and 2017. Plaintiffs’ expert Eitan Hewsls retained to conduct his own matching
analysis of these two lists. Dr. Hersh isexipert in voter registten records and matching
analysis. He is a tenured professor of politsraénce at Tufts University, whose academic
research is focused on studying large-scale iddalidatabases, such as the ELVIS system, and
matching those databases to other sourcaslofidual-level data. The Court finds Dr. Hersh
gualified, and that his testimony waredible as to the sigraince of Mr. Caskey’s TDL list
matches. Dr. Hersh conducted an extensidethorough matching analysis, which is fully set
forth in his report. He found that ofel79 individuals matched by Mr. Caskey, only 14
successfully registered to vote, and 12 had@&Z” code in their ELVIS records at some
point, indicating they applied tegister to vote and were susped or canceled for lack of
DPOC? Therefore, of these 79 individuals, 26 either successfully registered to vote or were

stopped from registering under the DPOC requirement. One ef #6eisdividuals voted. Nine

9Ex. 107 at 3 (showing 11 matches in “Active” statursd 3 matches in “inactive” status and 12 matches
with the “CITZ” code).
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of the 79 individuals successfully registeredate at a DOV, 1 of whom had a “CITZ” code at
some poinf?!

Moreover, as Dr. Hersh testified, Mr. CasleeyDL matches to the voter file do not
necessarily represent cases of fiien registration or attemptedgistration. Even where there
are correct matches, as witleti9 individuals identified by botdr. Caskey and Dr. Hersh, it is
possible a person could obtain alTénd later naturalize prior t@gistering to vote. Dr.
Richman agreed with Dr. Hersh, testifying thateason is not necessardynoncitizen simply by
virtue of appearing in the TDL file. Thus, Daftant has not demonstratitht all 79 individuals
matched on the TDL list were noncitizenglat time they registered to vote.

Giving full credit to Mr. Caskey’s evidentlat 3 noncitizens were discovered to be
registered voters through jurquestionnaires, and ignoring eviderthat several of the Lehman
spreadsheet applicants were confliabout whether they had the rigihregister tosote, and/or
State employees submitted their applicatidespite having knowledge that they were
noncitizens, the evidence sh®what 67 noncitizen individuakegistered to vote under the
attestation regime, or attempted to regiafeer the DPOC law was passed. Of these, 39
successfully registered to votesgée the attestation requireméhgnd 28 noncitizens attempted
to register to vote after the @ law was passed but were thvearby operation of that law.
Extrapolating percentages based on these nuirthersotal number of confirmed noncitizens
who successfully registered to vote between 18892013 is .002% of all registered voters in

Kansas as of January 1, 2013. Of thévested 115,500 adult noncitizens in Kan¥a.£6%

1d.

“Included in this number are the 4 noncitizens listether_ehman spreadsheetavdpparently registered
to vote after the Court’s prelimary injunction lecame effective.

93SeeEx. 958 at 28 (citing the American Community Survey’s 5-year estimate of the noncitizen population
in Kansas).
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have successfully registered or attemptektpster to vote soe 1999. And, the number of
attempted noncitizen registrations since the DR&@Cbecame effective in 2013 is .09% of the
total number of individuals canceled or susgped as of March 31, 2016, for failure to provide
DPOC.

2. Expert Testimony Regarding Incidents olNoncitizen Registration in Kansas

The Court admitted in part the expert opmiand testimony of Defendant’s expert Hans
von Spakovsky in the areas of elections, tedacadministration, and voter fraud. Mr. von
Spakovsky is a senior legal fellow at Theritigye Foundation, “a think tank whose mission [is
to] formulate and promote conservative public polickésHe is an adjunct, non-tenured
professor at the Law School of George Mason elrsity. He has neverdtified as an expert
witness before and has published no peer-rewdaesearch on any subject. Notably, Mr. von
Spakovsky could not identify any gert on the subject of nonaén voter registration. The
methodology Mr. von Spakovsky utilized in his expeport entailed collging information on
prosecutions, and various othepoets of noncitizens voting andramarizing that information.

Mr. von Spakovsky opined that there is algem with noncitizen voter registration and
that attestation is not sufficient to prevent nomens from registeringp vote. These opinions
are premised on his assertioattany time a noncitizen registdo vote, regardless of that
person’s intent, it defrauds the votes ofitiegate citizens. In his view, the numbers of
individuals held in suspense cainceled under the Kansas DPIa® is irrelevant because those
individuals could become fully gestered with effort. Although heould provide no example of

a noncitizen vote affecting the outoe of a close election, he opirtbat the mere possibility of

94Doc. 509, Trial Tr. at 1099:25-1100:2.
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that happening justifies the DPOC I&wvHe based his opinions on the summary of noncitizen
voting in his expert report.

The Court gives little weight to Mr. von 8kovsky’s opinion and report because they are
premised on several misleading and unsupp@axedhples of noncitizen voter registration,
mostly outside the State of Kansas. His myrasleading statements, coupled with his publicly
stated preordained opinions about this subjeatter, convinces the Court that Mr. von
Spakovsky testified as an advocate aatlas an objectivexpert witness.

As to Kansas noncitizen registration, Mr. v@pakovsky is aware aily 30 instances of
noncitizen registration or attempted registrapoovided to him on the Lehman spreadsheet at
the time he prepared his repoHe did nothing to vefy this information. Yet, he opined that
“[c]learly aliens [in Sedgwick County] who appdi¢o register at the DMV were not dissuaded
from falsely asserting U.S. citizenship by the oath requireni&ré later admitted during
cross-examination that he had no personal kedge as to whether or not any of these
individuals had in fact falsely asserted U.zenship when they became registered to vote and
that he did not examine the facts of these imllial cases. As the Court has already discussed,
several of the individual ELVIgecords for those on the Lehman spreadsheet include noncitizens
who disclosed their noncitizen status to the D&k, so his statement that they “were not
dissuaded from falsely asserting U.S.zatiship” is not suppted by the record.

Mr. von Spakovsky stated in his report thdbcal NBC televisiomstation in Florida
identified 100 individuals excused from juiiyty who were possible noncitizens on the voter

rolls; but on cross-examination, he admitted teafailed to include a follow-up story by the

9Mr. von Spakovsky proffered evidence of noncitizenstgtion in Virginia since the time of his last
report. The Court excluded this evidence because it was not disclosed in a supplemental oepdrihef

%Id. at 1151:10-16see alsdEx. 865 at 3.
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same NBC station that determined that attl88sf those 100 individuals had documentation to
prove that they were, in fact, U.S. citizens. diigmed that, at the timaf his expert report, he
was unaware of the NBC follow-up report, and delgrned about it at hideposition. Yet after
his deposition Mr. von Spakovsky never submitiesipplement or correction to his expert
report to acknowledge this omission.

Mr. von Spakovsky also cited a U.S. GAQay for the proposition that the GAO “found
that up to 3 percent of the 30,00@diwviduals called for jury duty from voter registration rolls
over a two-year period ingtione U.S. district cotiwere not U.S. citizens” On cross-
examination, however, he acknowledged timbmitted the following facts: the GAO study
contained information on a total of 8 districiets; 4 of the 8 reported that there was not a
single-noncitizen who had been cdller jury duty; and the 3 rermang district courts reported
that less than 1% of those called for jury dinbm voter rolls were noritizens. Therefore, his
report misleadingly described ortlye district court with thlighest percentage of people
reporting that they were noncitizens, while omitiany mention of the 7 other courts described
in the GAO report, including 4 that had incidents of noncitizens on the rolls.

Mr. von Spakovsky wrote an editorial in 20B81leging that 50 noncitizens from Somalia
voted in an election in Missouri. Yet, neadge year earlier, the Igsouri Court of Appeals
issued an opiniorRoyster v. Rizz® affirming the trial court’s finding that no fraud had taken

place in that Missouri election. Whilee testified that he was natvare of the court opinion at

9Ex. 865 at 5.

98326 S.W.3d 104, 114 (Mo. Ct. App. 2010) (“Royster has failed to demonstrate thatltbeurt erred in
concluding that all of these voters were registered and voted for whom the individual chose without any illegal or
fraudulent interference.”).
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the time he wrote the op-ed, Mr. von Spakovsky admitted that he never published a written
retraction of his asséon about Somalian voters illegalparticipating inthat election.

The record is replete with further egitce of Mr. von Spakovsky’s bias. Dr. Minnite
testified to, and Mr. von Spakovsky’s CVrdenstrates, his longtime advocacy of voting
restrictions. He admitted durifgs testimony that, at least aslgars 2012, he was already an
advocate for DPOC requirements like the onasie in this case. Moreover, as early as 2001,
Mr. von Spakovsky was already of the view ttiet NVRA was “a universal failure,” and “was
so flawed as to actually undermine our registration systénvit. von Spakovsky also
contributed to Defendant’s fireampaign for SOS and wrote amail promoting a fundraiser for
that campaign. He did not disclose these fackésmeport or on dire@xamination. When Mr.
von Spakovsky opined in his report that thedecice of noncitizen regrstion collected by Ms.
Lehman in Sedgwick County is likely just the “Gpthe iceberg,” he used the exact same phrase
employed by Defendant to describe the samm@@ents of noncitizen registration in Sedgwick
County in a press release issjest a few months earlié?® Indeed, that phrase has been
Defendant’s refrain in this casn describing the problem abncitizen voter registration.

As stated above, the Court gives littleighe to Mr. von Spakovsky’s opinions. While
his lack of academic background is not fatal to heslidility in this matterfhe lack of academic
rigor in his report, in conjunain with his clear agenda andsigading statements, render his
opinions unpersuasive. In corgtaPlaintiffs offered Dr. Lorraie Minnite, an objective expert
witness, who provided compelling testimony abouteDdant’s claims of noncitizen registration.

Dr. Minnite is an associateqfiessor at Rutgers Universitya@den, a tenured position, where

%Doc. 509, Trial Tr. at 1118:13-17.
100CompareEx. 865 at 3with Ex. 147.
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her research focuses on Amerigantitics and elections. Dr. Minta has extensively researched
and studied the incidence and effect of votaudrin American elections. Her published research
on the topic spans over a decade andiaes her full-length, peer reviewed bodke Myth of
Voter Fraud for which Dr. Minnite has receivedayrts and professional distinction, and
numerous articles and cheps in edited volume'$® This topic has been the focus of her work
and research for the past seventeen ydarsMinnite has been offered and accepted as an
expert on the incidence and effeftvoter fraud in numerous casés.

Notably, Dr. Minnite testified that when shegan researching the issue of voter fraud,
which includes noncitizen voter fraud, she began with a “blank slate” #imabnclusions she
would ultimately draw from the research. T&iands in stark contrast to Mr. von Spakovsky’s
starting point as an advocatk forming her opinions on thiacidence of voter fraud and
noncitizen registration in Kansas, Dr. Minnitdied on numerous quantitative, qualitative and
archival sources. These inde, among other sources, thousanfdsews reports, publicly
available reports, court opiniores well as various documents relied on by Defendant as
evidence of noncitizen registration, including was iterations of Md.ehman’s spreadsheet
and underlying voter registration records. emMaluate these sources, Dr. Minnite employed a
“mixed methods” research approach, in whichedéht data sources are triangulated in order to
identify patterns across the sources. Thosit€found on the record at trial Dr. Minnite’s
methodology is reliable und&aubert

Although she admits that noncitizen registna and voting does at times occur, Dr.

Minnite credibly testified thathere is no empirical evidence to support Defendant’s claims in the

101y, 140.

1025ee id. The Court took judicial rtice of these cases at trial.
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in this case that noncitizen registration and \ptmKansas are largescale problems. Of the
nominal number of noncitizengho have registered and vdtemany of these cases reflect
isolated instances of avoidal@dministrative errors on the paftgovernment employees and/or
misunderstanding on the part of applicants.

This testimony is supported by the ELVIS retunderlying the Lehman spreadsheet,
discussedupra Although the ELVIS records at timesdess than pellucid, mostly due to the
many codes insisted upon by Defants office to continue toarck individuals registered by
operation of law pursuant to this Court’s order, Minnite could comrant and interpret them
without undergoing training as “aection administrator or DM clerk.” In fact, both Dr.
Minnite and this Court can draw the reasorabference from an ELVIS record where the
applicant replied “No” they were not a Unitedffs citizen, that a State employee erroneously
completed the voter registrationmigation in the face of cleavidence that the applicant was
not qualified.

Dr. Minnite’s testimony is further supportégt Dr. Hersh’s expert testimony. Dr. Hersh
explained that the number of purported inaideof noncitizen registration found by Defendant
is consistent with the quantity of other low-idence idiosyncrasies in ELVIS and in voter files
more generally, and is suggestiof administrative errors. Fexample, 100 individuals in
ELVIS have birth dates in the 1800s, indingtihat they are oldehan 118. And 400
individuals have birth dates aftiéreir date of registration, indicatl that they registered to vote
before they were born. In a state with 1.8 milliegistered voters, issues of this magnitude are
generally understood as administrative mistakdélserahan as efforts tworrupt the electoral
process. Accidental registratioosuld have occurred as a resafltlerks’ administrative errors

in inputting handwritten data from paper formdoreover, the very low incidence of voting
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among purported noncitizen registrants suggestghbae individuals ended up in ELVIS due to
accidents, as opposed to intentional unlawdgistrations. The voting rate among purported
noncitizen registrations on Mr. €key’s TDL match list is aund 1%, whereas the voting rate
among registrants in Kansas more geneiralground 70%. If these purported noncitizen
registrations were intentionaine would expect these individuatsvote more frequently; the
fact that they do not suggesitst these registratiorsge the product of adinistrative mistakes

by State employees or by the applicants themselves.

In short, the Court gives more weighttte careful, documented, and nonmisleading
testimony of Dr. Minnite and Dr. Hersh on tlssue of the significance of noncitizen voter
registration in Kansas.

3. Statistical Estimates of Noncizen Registration in Kansas

The remaining category of evidence offelbgdDefendant to demonstrate the degree of
noncitizen registration in Kansasstatistical estimates geaeed by his expert, Dr. Jesse
Richman. The Court admitted Dr. Richman’s expert report and testimony, finding him qualified
as an expert in the fields efections, voter registration, survey construction and analysis, and
political methodology.

Dr. Richman holds a M.A. and a Ph.iD Political Science from Carnegie Mellon
University. He is an associate professadlat Dominion University ad was the Director of
University Social Science Research Centerelier 3 years. Dr. Richman teaches research,
research design, and advancedsias, including statistical anadis. His academic research
includes, among other topics, g and participation, and las published 12 or 13 peer-

reviewed articles, several of whiinvolve elections or voting.
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Dr. Richman has published one peer-revieaditle on noncitizemegistration, in the
British journal,Electoral Studies The article was based on data collected through a survey
known as the Cooperative Congressional Elections Study (“CCES”), a large online survey
concerning American voting befiar. Dr. Richman is not and has never been involved in
designing or implementing the CCES. He pablished one peer-reviewed paper based on a
survey that he designed, and he has neveigh@a any peer-reviewedsearch addressing the
accuracy of survey responses for a surveyhibatesigned, or any peer-reviewed research
involving his own efforts to compare survegpenses to government records to assess the
validity of those survey responses. He hagneother than in this case, designed or
implemented any survey to measurezeitiship rates of survey respondents.

Plaintiffs offered the testimony of theirtmattal expert, Dr. Sfghen Ansolabehere to
assess Dr. Richman'’s various statistical estimabes Ansolabehere is the Frank G. Thompson
Chair at Harvard University in the DepartmehtGovernment. He has been on the board of
American National Election Studies for 12 yeavkich is the longesunning political science
research project in the couptwas the founding director tie Caltech/MIT voting technology
project, and has worked for CBS News si@686 on the election night decision desk that
designs the surveys used anddhaa collection process. Has published a substantial body of
peer-reviewed work: 5 books and approximagyarticles on a variety of topics, including
survey research methods, statistics for amadylarge sample data, and for matching large
surveys. He has received a variety of redegrants. Dr. Ansolabere has testified in
numerous voting rights cases, whidhcite to his testimony favorabfp?

Dr. Ansolabehere is the creator and prinkipaestigator of the CCES, the survey on

10%x. 136 at 14-15. The Court took judicial notice of these cases.
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which Dr. Richman relied in hislectoral Studiesrticle on noncitizemegistration. Dr.
Richman considers Dr. Ansolabehere to be kedgkable about survey research, and believes
that Dr. Ansolabehere has a good reputation pglitical scientisamong other political
scientists. Indeed, the Codiound his testimony and reportle persuasive, consistent,
supportable, and methodologically sound. Dr. Aaisehere opined th&ltr. Richman’s various
estimates—collectively and inddually—did not provide stistically valid evidence of
noncitizen registration in Kansas. Foe tlollowing reasons, the Court credits Dr.
Ansolabehere’s testimony and finds that Dr. Rieln’s estimates are nstiatistically valid.

a. Estimates of Noncitizen Registratioror Attempted Registration in Kansas

Dr. Richman offers four different estimatbased on four different data sources of
noncitizen registration or attempted registratin Kansas: (1) 14 Kansas respondents in the
2006—-2012 CCES who stated that tinre noncitizens, out of whic4 stated that they were
registered to vot&* (2) records of approximately 800 ngwiaturalized ciiens in Sedgwick
County, 8 of whom had records ofpexisting registrigon applications® (3) a survey of 37
TDL holders, 6 of whom stated that they wergistered or had attemptdo register to voté’®
and (4) 19 survey responses from a groupmfitientally-contacted” noitezens, 1 of whom
stated that they were registerechad attempted to register to vété.Dr. Richman failed to
provide margins of error with his original rep&ot the first three estimates he discussed, and he

admitted during his testimony that such failureslaot conform to peer-review standards for

104Ex. 952 at 5.
105,
108, at 10.

107d. at 11-12. These individuals were incidentatiytacted during the January 2017 telephone survey
commissioned by the State of Kansas, and conducted hipaalgolling firm, Issues and Answers. It surveyed
the TDL holders referenced in Dr. Richman’s third estimate, as well as individuals on the suspense list, and
registered voters in Ford, Seward, Finney, and Grant counties.
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statistical estimates. Dr. Richman issued a supplemental report that included margin of error
calculations, under various alternative methods. Mwmhess, all four of these estimates, taken
individually or asa whole, are flawed.

i. CCES Survey Results—4 of 14 respondents

After extrapolating the CCES survey resultgtaiut of 14 noncitizen registrations to an
estimated noncitizen adult population in Kas®f 114,000, Dr. Richman estimated that 28.5%,
or 32,000 noncitizens, were registered to votéh wiconfidence interval of between 11.7% and
54.6%1% The first problem with Dr. Richman’s estimagehat the sample size is too small. As
both Dr. Richman and Dr. Ansolabehere testifestimates based on such small samples have
large margins of error, and do not amounteigable or probatig statistical evidenc€® To be
sure, Defendant discounted tlestimate in his opening statent due to this flaw.

Second, Dr. Richman failed to demonstratd the 14 CCES respondents were in fact
noncitizens. Dr. Ansolabehere citdg testified, as the creator and principle invgator of that
survey, that individuals who @U.S. citizens sometimes nakenly respond that they are
noncitizens, and published a peeriegved article explaining this er. He explained that while
this “citizenship misreporting” error occurredatvely infrequently, thesumber of errors is
large when compared to the number of individweho identify themselves as noncitizens on the
CCES, and thus fatally contamieatany attempt to use the CCES to make statistical estimates

about noncitizens. Indeed, Dr. Richman’s Imlied findings about noncitizen voting can be

%pefendant attempted to introduce new extrapolatddis during trial based on a more updated estimate
of the noncitizen voting population. The Court excluded this evidence for failure to timely supplement.

1095ee, e.gBlackwell v. Strain496 F. App’x 836, 843-44 (10th Cir. 2012) (finding statistical evidence
unreliable because sample size of 7 was too srialljs v. Kerr-McGee Corp.944 F.2d 743, 746 (10th Cir. 1991)
(finding sample size of 9 too small to provide reliable statistical results). Dr. Ansolabehere calculated the margin of
error on this estimate as plus or minus 27.7%. Heitabtifiat a statistician would normally seek a sample size of
1,000 or greater to guarantee a margin of error of plus or minus 3%.
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accounted for entirely by c#&énship misreportingln fact, a group of approximately 200
political scientists signed arpen letter criticizing Richman’s work on essentially the same
grounds.

Third, Dr. Richman’s CCES estimate suffersnfrregistration overreporting. Dr. Hersh
testified that social desirability bias sometinsasises individuals to respond to survey questions
that they are registered to vote when they are hoa peer-reviewed atte, Drs. Ansolabehere
and Hersh have documented overreporting okteggion in the CCES. Dr. Richman testified
that he has no reason to doubt Dr. Ansolabehé&relings on this issue. In fact, Dr.
Ansolabehere explained that registration oyawréng in Dr. Richman’s survey sample is
supported by the survey results— of the 4 raegpaots in the CCES sample who stated that they
were registered to vote, only 1 canvadidated to an actual voter file.

Finally, Dr. Richman did not weight tf@CES sample to accurately reflect the
population of Kansas. Even though Dr. Richmaighted his national estimates of noncitizen
registration using CCES data in lkectoral Studiesrticle, among other things, by race and
Hispanic ethnicity, he did not conduct any weig@ for his estimates of noncitizen registration
based on the same underlyindada his expert reports.

For all of these reasons, t@eurt gives no weight to DRichman’s estimate that 32,000

noncitizens registered or attempted to regith vote based on responses to the CCES.

il. Records of Newly-Naturalized Citzens in Sedgwick County—38 of 791

To reach a total estimate based on thdg®gck County naturalization records, Dr.

Richman observed that in thaunty, “roughly 1 percent of mdy naturalized citizens since
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January 1 2016 (8/791) turned aathave previously registd to vote while non-citizeng®
In his supplemental report, Dr. Richman applie01% to the updatedas¢wide estimate of
noncitizens in Kansas, estimating that 1,169 rtizseis registered teote across the stat€

This estimate contains the largest sansie of Dr. Richman’s various estimates, and
therefore should offer the greatssdtistical certainty. But d&3r. Ansolabehere explained, his
results are not statistically distjuishable from zero, meaning thés so much uncertainty about
this estimate that the number could be zero oediost. “[I]t's just an expression of how much
uncertainty there is and whether we accephtimothesis that this is any more than a—a
minimal or de minimus amount of non-citizengfie state attempting or registering to votg.”

Dr. Ansolabehere calculated a theoretical nmaod error of plus or minus 3.6%, meaning
that Dr. Richman’s 1% estimate is within timargin of error. Dr. Richman vehemently
disagreed with Dr. Ansolabehere’s calculationhaf theoretical margin of error, which assumed
that “the only source of variation estimates is due to random samplittf."He contends that
his estimate is within the bounds of several adive confidence intervalse calculated in the
supplemental report, although he claims thelSéh Score” method is recommended in the field
for the types of estimates he utilizes in thisecaDr. Richman also po@to the fact that his
sample includes confirmed examples of indals who registeredhd then re-registered upon
naturalization, so to suggest that the trgerie is zero or below iglainly erroneous.

But Dr. Ansolabehere explainditat he applied a margin efror that uses a “P” of .5

because that is “the standard approach to calculating the standard errors” where, as here, there is

10Ex. 952 at 5.

1Ex. 958 at 28. Dr. Richman also provided a lower confidence boundary of .51%, estimating 576
noncitizen registrations, and an upper confidence boundary of 1.98%, estimating 2,354 nongisizations.

12Doc. 513, Trial Tr. at 1835:1-14.
113y, 102 at 36.
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no information about the assumptions of the survey reseat¢hbr. Ansolabehere testified that
is the conventional methodeds by political scientists®> The “Exact,” “Agresti”, “Jefferys” and
“Wilson Score” methods used in Dr. Richmasupplemental report ‘@mll under specific
assumptions and there’s no reportofgany of the assumptions ftire sample data collection, so
| have no reason to believe that those wem@priate methods as opposed to just applying a
bunch of methods that are in a toolbd¥”Dr. Richman points to no assumption contained in
his report that wouwd justify a different method. THeourt is more persuaded by Dr.
Ansolabehere’s testimony abouethppropriate margin of errfor Dr. Richman’s estimates and
therefore finds that Dr. Richman’s estimatsdon Sedgwick County data from naturalization
ceremonies is not statistically distinguishable from zero.

Additionally, the estimate of noncitizeagistration based on Sedgwick County
naturalization data is not basedarepresentative sample of normgh adults in Kansas. This
sample includes only newly-naturalized zétns, and categorically excludes undocumented
immigrants and legally present raitizens who have not naturaltze Dr. Ansolabehere testified
that noncitizens who naturalize tenda® older, more stable in tidiving situations and better-
educated than noncitizens whommt. All of these factors el to correlate with higher
registration rates. As a resud estimate of noncitizens basednaturalized citizens is likely to
overestimate the number of noncitizens who agestered to vote in Kansas. Dr. Richman

speculated that registration rates among thosetdb naturalize are likely to be lower than

14Doc. 513, Trial Tr. at 1873:21874:2; 1810:5-1811:10; 186525 (“I only received—the only
information | had was the information in Professor Richman's report. It told me nothing aboutendsstuimptions
of the people were who designed the study. Those assumptions are what informs the margin widatmmcaSo
in the absence of that, we used the conventional margin of error calculation.”).

11Dr, Richman admitted during cross-examination that he used this method in his peer-r&lesidl
Studiesarticle to calculate a rate of noncitizen registration nationally. Doc. 512, Trial Tr. at 1610:1—-20.

118Doc. 513, Trial Tr. at 1874:9-1875:2.
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registration rates among other noncitizens hHeuacknowledged that he has never done any
research that attempts to quantify or cangoregistration rates amg those noncitizens who
naturalize and those who do not, and the only authbeitcites in support of that proposition is a
news interview with a single former Imgnation and Customs Enforcement officer.

Dr. Richman did not weight the sample of ngwhturalized citizens to accurately reflect
the noncitizen population of Kansas. Evieough he weighted his estimates of noncitizen
registration in his published research by, among other things, race and Hispanic ethnicity, and he
weighted his suspense list survey by agegamdler, he did not conduct any weighting for his
estimates of noncitizen registration. Dr. Richman did not collect information from the voter
registration applications of thesalividuals that, for examplepald have enabled him to weight
his sample by age. Finally, Def@ant did not establish that tléstimate is based on noncitizens
who had successfully registered to vote priandturalizing. In his initil report in this case,
guoting Ms. Lehman, Dr. Richman noted that &identified noncitizen registrants “were
already in ELVIS,* but he admitted that individuals who rely attempt to register to vote can
be found in ELVIS, even if they never successfully registered.

For these reasons, the Court gives nagtveio Dr. Richman’s estimate that 1,169

noncitizens registered or attempted to regith vote based on responses to the CCES.

iii. TDL List Survey—0 or 6 of 37
Extrapolating the TDL list survey results statde, Dr. Richman estimated in his initial

report that 16.5%, or up to 18,000 noncitiz&fis,ould be registered to vote. In his opening

7Ex. 952 at 5.
118, at 10.
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statement, Defendant cited this figure of 18,000, and describethé &sest estimate” of
noncitizen registration in the State of Kansagt, Dr. Richman ultimately weighted his

estimate based on the TDL sample to matehotrerall noncitizen population in Kansas, which
reduced his original estimate about 13,000 noncitizen registrations. Dr. Richman testified that
he considers this weighted estimate to be more reliable than his original 18,000 estimate.

Like the previous two estimates, Dr. Ricén’s estimate based on the TDL list suffers
from flaws that give it little pbative value. First, the sam@ize of 37 is too small to draw
credible estimates. Dr. Richman himself &tk that the TDL sample has “a very modest
sample size,” and that the estimate therefore has “substantial uncerftdimyg$uming the
validity of Dr. Richman’s confidnce interval using the Wils@core method, it is still a large
interval of over 20 percentage points. As the €bas already explained, this is too uncertain to
produce a reliable estimate mdncitizen registration.

Second, Dr. Richman’s estimate of noncitizen registration based on the TDL list survey is
attributable entirely to registtion overreporting, i.e., indiduals who said that they had
registered or had attempted to register, but who in fact had done nédhétersh looked for
the 6 individuals who self-reported being registered to vote or having attempted to register to
vote in the ELVIS database, butsvanable to find them. Thisdicates that none of them even
attempted to register to vot®r. Richman did not conduct a slar analysis, and did not dispute
Dr. Hersh’s findings in this regard.

Third, as with the newly-naturalized a#in list, Dr. Richman’s calculations do not

provide information about the number of noncitkevho successfully registered to vote. The

11Doc. 512, Trial. Tr. at 1640:22-1642:7.
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survey instrument he used asked what Disdabehere referred &s a “double-barreled”
question: did the person register to votattempt to register to voité’

Finally, Dr. Richman did not provide a pesse rate for the TDL survey. Although he
provided an estimate for the overall responsefaatall of the surveys performed by Issues and
Answers of 16%, he was unable to provide a regpaate for his survey of TDL holders. ltis
therefore impossible to assess #tatistical reliability of tt TDL survey. He explained on
direct examination that this qgense rate compares e the response rate for national polling,
but fails to consider whether non-response biascchave affected thegelts of this survey??

Dr. Richman’s failure to consider the resporate for the TDL survey and whether it was
affected by non-response bias further reduces tle wa this estimate afoncitizen registration.

iv. Incidentally-Contacted Individuals—1 of 19

Finally, as to the 19 incidentally contacteahcitizens from his survey, Dr. Richman
estimates that 5.3%, or 6,000 noncitizens, registeredtempted to regjier to vote, with a
confidence level of between .9% and 24.6%.

Again, there are several methodological flawth this estimate. First, using the
conventional method for calculating the margireobr, the estimatis not stéstically
distinguishable from zero. Second, the sample size is “extremely small,” as Dr. Richman
conceded in his repott? and therefore has low statistical paw Using any of the methods of
calculating margins of error thBrr. Richman employs in hisipplemental report, the confidence

interval for this estimate is more than 20gentage points, which is too large to form a

1205eeex. 109 at 1, qu. 3.
121See supraote 29 and accompanying text.
122Ex, 952 at 12.
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probative estimate of nonditn registration in Kansa$ Third, the estimate is based on the
same faulty survey question as the TDL surgeythere is no way to distinguish between a
respondent who registered or atfged to register to voteéAnd finally, the sample was not
weighted to match the noncitizen populatioiKensas. For all of #se reasons, the Court
agrees with Dr. Richman’s assegstin his report that his egolation based on this single
survey response is “very uncertafs®

V. Survey of Registered Voters—O0 of 576

Included in Dr. Richman’s report, but dimmted by him during his testimony, are survey
results from another componenttbé Issues and Answers surveélhis survey contacted more
than 500 registered voters in 4 Kansas counfiesd, Finney, Grant, and Seward. Dr. Richman
explained in his report that these countiesengelected due to their “large non-citizen
populations.??®> Zero respondents indicatétht they were noncitizenyet Dr. Richman did not
calculate an estimate of nonz#h registration based on thigtfpaular survey, and gave the
results short shrift. He testiighat if he had estimated theea@f noncitizen registration based
on this survey, it would be zero.

In his supplemental report, Dr. Richmargued that because this sampling included
citizens, “it is inappropriate to include as analagjto the other items,” as it “is an estimate of
the percentage of 2008 through 2012 voter registvambsare still on the voteolls and still at

the phone number provided when the][ségistered, and also non-citizertg®”

1235eeEx. 102 at 19-20 (“The margin of error on that estimate is so wide that one can have no confidence
that the number of non-citizens in Kasswvho are registered to vote iggker than the single case found.”).

124,
125¢x, 952 at 11.
126Ex. 958 at 10.
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Given that the Court’s task in this mattetasdetermine the nureb of noncitizens who
successfully registered to vote during the attestation regime, i.e., before 2013, the Court is not
persuaded by Dr. Richman’s conclusory legal asseabout the relevance of this data. To the
contrary, this data appears to be highlyvatd to the Court’s erghvor. If Defendant’s
contention is true that substamtimmbers of noncitizens registeredvote before the DPOC law
was passed, one would expect this number tadieer than zero, particularly given the robust
sample size as compared to Dr. Richman’srotsémates, and even assuming some level of
social desirability bias. Tse results do not support DrcRinan’s overall opinion, and the
Court is not persuaded by his attdértgoeliminate it from his analysis.

Vi. Meta-Analysis

Because Dr. Richman failed to identify e estimate” among his myriad calculations,
Dr. Ansolabehere performed a “meta-analysis” of Dr. Richman’s four estimates along with the
results of the registered votexgrvey, weighting them based on sample size. Assuming all this
data is accurate, taken together Dr. Ansolabegstimates a 1.3% rate of noncitizen registration
with a wide margin of error of 7.6%. Given this margin of error,|eciive estimate of Dr.
Richman'’s results is not statistically significartkiere is so much uncertainty associated with
them that “there can be no confidence that the murabnon-citizen regisation is more than the
nominal cases in the sample. It is not possibleject the hypothesis thette rate of non-citizen
registration in the State of IKaas is different from zerd? Dr. Richman responded to these
calculations in his supplementa&lport, producing his own metaalysis for the first time with

his own confidence interval calculations, rangiran 1.1% to 1.8%. As already described, the

127Ex, 102 at 6.
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Court was more persuaded by Dr. Ansolabehergitaaation of the appropriate margin of error
that applies to Dr. Richman’s calculations.

The Court finds Dr. Richman’s testimony and report about the methodology and basis for
concluding that a statistically significant numioé noncitizens have registered to vote in
Kansas, are confusing, inconsidteand methodologically flawedviost importantly, his refusal
to opine as to the accuracy of any one estimatiercuts this Court’s aliy to determine that
any one of his wildly varying estimates is corre€he extrapolations included in his report and
testimony range from 0 to 32,000 noncitizen regigireti Given this range of estimates, most of
which are based on sample sizes that cannotipeokliable results, #hCourt finds none of
them represents an accurate estintd the numbers of noncitizens registered to vote in Kansas.

b. SurveyResults

Dr. Richman further testified about his seywvof over 1,300 individuals on the suspense
list. Seven of these respondents reportedttieat were noncitizensAfter weighting, he
estimated that these results aerstrate that .7% of the suspelfiseare noncitzens, although his
report concedes that “given the small sampe,sany inference aboutelprecise magnitude of
the non-citizen presence on the suspenss lisaught with substantial uncertaint?® Beyond
Dr. Richman’s admission that the sample size rentihés estimate substantially uncertain, there
are other problems with the estimate. Fafthough Dr. Richman did not provide a margin of
error, Dr. Ansolabehere did, and determined BraiRichman’s estimate that 0.7% of the people
on the suspense list are noncitigén statistically indistinguishébdfrom zero. Dr. Richman did

not dispute Dr. Ansolabehere’s finding in thegard. Moreover, taken at face value, the

128y 952 at 8.
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corollary to Dr. Richman'’s estinmthat 0.7% of people on the Saspe List are noncitizens, is
that more than 99% of the individuals on the suspense list are United States citizens.

Second, Dr. Richman weighted his sample hyous characteristichat, in his view,
could correlate with citizenship status, indghglage, gender, parigtentification, geographic
region, year of registration, andoteign name,” in order to agant for differences between the
sample and the suspense list. After weighting the sample, he concluded that 117 individuals on
the suspense list are noncitizens. Dr. Richmahaagraduate studengsastant went through the
suspense list and determined which names wetkeir view, foreign. Neither Dr. Richman nor
his assistant had any experiemntélentifying so-called foreig names. By his own admission,
their determinations wemibjective and based primarily on whether the name was
“anglophone,*?® meaning originating in the British Isle®r. Richman also testified that their
work was performed quickly, and that theydeanany mistakes along the way. A review of
their coding revealed inconsistencies; for exampidiye individuals with the last name of
“Lopez,” two were coded as foreign and three warged as non-foreign. On cross examination,
Dr. Richman admitted that he would have codeddSaviurguia, a United States District Judge
sitting in this Court, as foreign.
E. Alternative Methods of Enfacing Citizenship Eligibility

The parties presented eviderad®ut several methods of erdmg the State’s citizenship
eligibility requirement fo voter registration, othéhan the DPOC law.

1. DOV List Comparisons

The DOV has compared the list of individuatsthe suspense list to information in the

DOV database concerning driver’s license holddns presented proof of permanent residency

12%Doc. 512, Trial Tr. at 1595:18-1598:6.
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(or “green cards”) in the course of applying &odriver’s license,ra identified possible non-
citizens. There is no evidence that theS¥Dffice has conduatievigorous follow-up
investigations on thesadividuals to determine if they wesdll noncitizens at the time they
applied to register to vote.

Similarly, as the Court has already found, Def@nt’s office has compared the TDL list
to the ELVIS database four times in the ldstade. As of January 30, 2017, Defendant has
identified 79 individuals through matching thes#di While showing some false positives, this
method has allowed Defendant to idgngbme noncitizens on the voter rolls.

2. DOV Training

Brad Bryant, the former Elections Direcfor the SOS’s Office, testified by deposition
that in the mid-1990’s into the early 200Q8e DOV believed that under the NVRA it was
required to offer voter registrati to any driver’s license appéint, regardless of citizenship.
“[T]here was nobody telling them be eful if somebody is not a citized* Mr. von
Spakovsky testified that after the NVRA wasged, there was a nationwigroblem with State
motor vehicle offices offering voter registratitmnoncitizens. He opined that motor vehicle
officials did not want their elrks making judgment calls abauhether an applicant should be
offered the right to register tmte. He testified @it several states todlke position that voter
registration should be offedléo every applicant.

Bryant recalls a greater effort in 2010 wi@hris Biggs was SOS, to make clear to the
DOV that its employees need not offer voter registration forms to nonciti¥efifie SOS’s

Office relied primarily on posters sent to ed@DV office throughout the &te, to clarify that

130Doc. 493 at 83:12-25.
13Yd. at 85:16-88:7.
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noncitizens could not register toteo Nonetheless, since the tiwfehis effort in 2010, there is
evidence that DOV employees sometimes matgkoffered noncitizens voter registration
applications, and that even when applicants denied U.S. citizenship, the application was
completed by the clerk, creating BhVIS file. This evidencéncluded the email between Ms.
Lehman and Mr. Bryant lamenting this problenth DOV registration of obvious noncitizens.
Since Mr. Caskey has been Elections Diredtdras been the SOSOffice’s policy that
noncitizens should not be offered the opportunitsetgister to vote ahe DOV, yet his office

has not drafted a written instriart to DOV clerks to not offer voter registration applications to
noncitizens.

Another problem revealed by this record, andfirmed by Mr. Caskey, is that at least
for some period the DOV did not accept DPOC mafeby applicants if it was unnecessary to
fulfill the proof of residency requirement to obtain a driver’s license. Mr. Caskey testified, “I'm
aware of many cases where a person brought avdadary proof of citizenship document and it
was not needed as part of their driver’s licemgglication and was ngtanned in the system
and as part of their vet registration record:?

Mr. Caskey testified as follows about the scopthe SOS’s role in training DOV staff:

Our office routinely talks with the Division of Motor Vehicles
executive staff as well as théiainers concerning requirements
that the Division of Motor Velsies has to comply with the
National Voter Registration Act as it relates to offering the
opportunity to register to vetto anyone who conducts a
transaction at the Divisioof Motor Vehicles.

We also periodically review arghanges in the state and federal
law regarding elections. Previousie have reviewed the training
materials that their trainerseis DMV routinely uses kind of a

train-a-trainer approach where thiegve a group of trainers who
then train their individal field offices. So we have provided—in

182Doc. 507, Trial Tr. at 740:3—7.
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years past, we provided postarsl reviewed their training
materials, you know, over the last 10 to 15 yé#ts.

DOV clerks in Kansas receive, on averagemuoe than 30 minutes of training regarding
motor voter registration laws dag their two-day in-classrootnaining. They were provided
updated training after the SAFE Act became ¢iffean 2013. Between February 2015 and June
2016, the SOS’s Office did not provide anywaritten training materials to the DOV
concerning motor voter registrati laws. And Mr. Caskey tes#fl that there have been no
recent changes to DOV training or procedures.

Mr. Caskey is also charged with providiinstruction and traing to the 105 county
election officials on the rules amegulations governing election¥here is an electronic training
manual maintained by Mr. Caskey that used to be available online. It was last revised in 2012 to
reflect the DPOC law. The office does not updhtedocument as procedures change. Instead,
Mr. Caskey testified that his office providiaining to the counties by e-mail and phone, and
that they attend regional and statewide meetilMds Caskey and Defendant insist, however,
that they have no authority to force the countitesomply, and that it is impractical to monitor
whether they are implementing the SOS'’s policies.

3. Department of Homeland Security’'sSystematic Alien Verification for
Entitlements Program

The Systematic Alien Verification for Entitieents (“SAVE”) program is overseen by the
United States Department of Homeland SecyfDHS”). In a letter dated August 20, 2012,
DHS notified Kansas that

States will be able to access SAUEverify the citizenship status
of individuals who are registered vote in that stte provided that

the requesting state has a sigmdrmation sharing agreement
with the Department of Homelar®kcurity and that each state be

139d. at 881:13-882:3.
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able to supply for each individualseeks to verify (1) a specific

type of unique identifier like aniah number or certificate number

that appears on immigration-redd documentation, and (2) a copy

of the immigration-related documion in question to complete

the verification process?
On this basis, Defendant maintains thatrfdmbers” or Alien Verification Numbers (“AVNS”)
are required to run SAVE searchsgch that this is not a viable option because this information
is not required on the regiration application.

But the trial record demonstrates two amgtes where the SOS’s Office has confirmed
noncitizenship status of registrants through DHS: (1) it confirmed noncitizenship of three
individuals who stated theyere noncitizens on juror quastnaires in 2017; and (2) it
confirmed noncitizenship of 6 respondents to Dr. Richman’s TDL sdfvelloreover, Mr.
Caskey acknowledged in his testimony that othelestsuch as Florida, Virginia, and Colorado
use, or have attempted to use, SAVE foevoegistration purposeddr. Caskey has not
contacted any of these states’ electioncadfs to learn how they utilized SAVE.

Other agencies in Kansas have access to noncitizen documentation that could be used for
SAVE searches. For example, DOV collects niiren documents when it issues TDLs. While
the SOS obtains information from the DOV to donfwhether a driver'sicense applicant has
provided DPOC, it does not obtain A-number information or copies of noncitizen documents
from the DOV. The SOS has not requested ftioenLegislature a law that would enable it to
obtain A-number information or copiesmdncitizen documents from the DOV, and has not

investigated whether other agées in Kansas (such as tiBHE) have AVN information that

could be used for SAVE searches.

34pretrial Order Stipulation, Doc. 349 { 106.
1355eeEx. 952 at 10.
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4. Prosecutions

Former Deputy SOS Eric Rucker, an experahprosecutor, testfd by deposition that
criminal prosecutions can prevent and deter io@fnconduct. Since July 1, 2015, Defendant has
had the independent authority to proseeury person who has committed or attempted to
commit any act that constitutes a Kansas elections éffimgince July 1, 2015, the SOS’s
Office has become aware of multiple instancesasfcitizens registering to vote in Kansas.
Since obtaining prosecutorialthority over Kansas electiomsimes, the SOS has filed zero
criminal complaints against a natizen for allegedly registarg to vote. As of June 20, 2017,
Defendant has filed one criminal complaintdaobtained one convicticagainst an individual
who actually voted while being a noncitizen.

5. Juror Questionnaires

In Kansas, people who are called for jury sanare sent jury dutquestionnaires that
include a question about U.S. citiship. District Courts send the SOS’s Office on at least a
monthly basis the lists of indiduals who requested to be eged from jury service based on
their claims of noncitizenship. The SOS’s Offices lsmmpared lists of individuals who answered
on their jury questionnaires thidiiey were not citizens wittihe voter regitration roll.

As of March 24, 2017, Defendant identified 8iwiduals who were othe voter rolls but
who had self-identified as honaéns on their jury questionnaire&n investigator employed by
Defendant provided the full names and dates df loifthe 3 individualsvho had self-identified
as noncitizens on their jury questionnaires toDRES via email. After receiving the full names

and dates of birth of the Bdividuals who had selflentified as nontizens on their jury

136K S.A. § 25-2435(a).
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guestionnaires from the investigator, DHS responded with an email describing information
known to DHS about the immigration and citizempsstiatus of these 3 individuals. The response
from DHS was the first time in Mr. Caskey’s experience that DHS has aided the SOS, despite
seeking assistance in the past. Only naraits called for jury duty can be identified by
comparing ELVIS recordsii jury quesionnaires.
lll.  Justiciability Challenges

Defendant has challenged Plaintiffs inlbotses repeatedly on standing and mootness
grounds. Defendant challenges Plaintiff Bednasek’s standing because he has access to DPOC
yet fails to produce it, and because he is a Teegident. Defendant asserts that the claims of
the individualFish Plaintiffs are moot. The Court haddressed these challenges in detail in
prior orders, but briefly addresses them agaitm¢éoextent they amaised in Defendant’s
proposed findings of fact and conclusions of lamg addresses the mootness of Mr. Fish’s claim
sua sponte.
A. ParkerBednasek

Defendant challenges Bednasek’s standing erb#isis that he is a Texas, not Kansas,
resident, and because he has access to DHBE Court has twice addressed and rejected
Defendant’s standing argumeintsprior, lengthy order$3’ The Court incorporates by reference
those rulings, and finds no further evidencesgnted at trial changes those decisions.
B. William Stricker, Ill, Thomas Boynton, Douglas Hutchinson, and Steven Wayne Fish

Defendant challenges the claims asserteBlaintiffs Stricker, Boynton, and Hutchinson
in Case No. 16-2105 on mootness grounds becauséaeybecome fully registered while this

case has been pending and a favorable decisiordwotichange their status. These challenges

13’Bednasek Docs. 107 at 8-15, 165 at 15-17.
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have been raised and rejected. The resbaivs that all 3 Platiffs’ voter registration
applications were canceled under the DPOC laferbehey were resurcéed by operation of the
Court’s preliminary injunction order. But forahorder, which required Defendant to register
motor voter applicants whose applications hadn suspended or canceled, these Plaintiffs
would have been required to file new apdiimas for registration tbecome registered.

Mr. Stricker’s voter registration applicati was canceled in the ELVIS system in 2015.
His registration was reinstated by operatdthe preliminary ijunction on June 22, 2016.

Only after his registration wasinstated pursuant to the Counpeeliminary injunction order did
Defendant investigate behind the scenes and locate a citizenship document. Unfortunately for
Mr. Stricker, this was well after he was denibd right to vote irthe 2014 election.

On November 5, 2015, Prof. Boynton’s votegistration application was canceled.
According to Mr. Caskey, the SOS’s Officedafound a citizenship document through the DOV
web portal after that access was grantddary 2016, after Prof. 8/nton’s registration was
reinstated by operation of the preliminaryuingtion. Prof. Boynton’s ELVIS file shows that a
certified United States birth certificate svbound and added on August 4, 2014 notwithstanding
the fact that Mr. Caskey tesétl that Mr. Boynton did not apply to register to vote until
November 4, 2014, Election Day.

Plaintiff Hutchinson’s 2013 motor voter apgiton was suspended for failure to provide
DPOC, and it was ultimately canceled on Jan2ary2016. He was registered by operation of
this Court’s preliminary injunction order. Only30, 2016, his status changed to active after he
submitted DPOC at the Johnson County EtecOffice and is now considered “fully

registered.”
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But for this lawsuit and the preliminaryjumction, these applications would not have
been reinstated and they each would have begrireel to reapply to register to vote. Under
these circumstances, the Court finds Defentlastnot met his burden of demonstrating
mootness for the same reasons explaingddrCourt’'s May 4, 2017 Memorandum and Ordér.
Defendant’s unilateral enforcement actions ofdtagute, which have been a moving target since
this case’s inception, and which were possible tuthis Court’s Order, do not render these
Plaintiffs’ claims moot. In fagtthis Court previously warned Bandant that if he “continues his
pattern of picking off Plaintiffs through targetbdck-end verifications in an attempt to avoid
reaching the merits of this case, the Court &ynclined to revisit its previous decision
denying Plaintiffs’ motion for class certificatiof3®

There is one exception to the Court’s mmasts ruling, which this Court addresses sua
sponte because it is jurisdictional. “If an mmening circumstance deprives the plaintiff of a
‘personal stake in the outcome of the lawsait,any point during ligation, the action can no
longer proceed and must be dismissed as mddiVr. Fish testified that in September or
October 2016, he relocated within Douglasu@ty and changed his address with the DOV in
person. At that time, Mr. Fish filled out a sed voter registration application and provided his
birth certificate. He is now registeredvote, having provided DPOC. The evidence
demonstrates that Mr. Fish’s active registnatstatus is thereforeot due to the Court’s
preliminary injunction, but his voluaty action of reapplying to regjer to vote at which time he

provided DPOC. Unlike the other 3 Plaintiffs, wh@gpplications were canceled but resurrected

138D pc. 334 at 14-19.
139d. at 19.

49Campbell-Ewald Co. v. Gomel36 S. Ct. 663, 669 (2016) (quoti@gnesis Healthcare Corp. v.
Symczyk569 U.S. 66, 72 (2013)).
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due to the unilateral efforts of Defendant, Mish filed a new application in full compliance
with the DPOC law while this a@oih was pending. Therefordtteough he suffered an injury at
the time the Complaint was filed, he no longer suféerénjury that can be redressed in this case
and his remaining claim mulse dismissed as moot.
IV.  Conclusions of Law inFish v. Kobach 16-2105

The parties in th&ish case went to trial on the only remaining claim in this case—Count
1, which alleges a violation of § 5 of thetid@al Voter Registration Act (‘“NVRA”) based on
preemption under the Election Clause in Article thaf United States Constitution. Section 5 of
the NVRA requires that every application for a drigdicense, “shall serve as an application for
voter registration with respect &bections for Federal officé** Subsection (c)(2B)—(C) of § 5
provides:

(2) The voter registration applitan portion of an application for a
State motor vehicle driver’s license—

(B) may require only the minimum amount of information
necessary to—

(i) prevent duplicate voter registrations; and

(i) enable State election officelo assess the eligibility of the
applicant and to administer votegistration and other parts of the
election process;

(C) shall include a statement that—

(i) states each eligibility requement (including citizenship);
(ii) contains an attestationahthe applicant meets each such
requirement; and

(i) requires the signature ofehapplicant, under penalty of

perjury14?

14152 U.S.C. § 20504(a)(1). The Court refers to twtisns of the NVRA as thegppear in Pub. Law No.
103-31, 107 Stat. 77, 77-89 (1993), but cites to the codified version of the Act.

1424, § 20504(c).
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Under the NVRA, Defendant is “responsible for coordination of State responsibilities” under the
NVRA.143

Shortly after this case was filed, Plafifs successfully moved for a preliminary
injunction based on their likelihood of success anrtterits of their § 5 claim. Defendant
appealed, and the Tenth Circuit affirmed, pdivy detailed guidance on whether the Kansas
DPOC law is preempted by § 5’s mandate thab#or-voter registration application contain the
minimum-amount of information necessary for theesto exercise its eligibility-assessment and
registration duties.

In its opinion, the Tenth Circuset forth the applicable rules of statutory interpretation
and preemption under the ElectidDkuse, interpreted the NVRA'’s requirements under 8 5, and
applied that interpretation to tifiects as found by thisdtirt in its preliminaryinjunction order.

In the course of its detailed analysis, the Telitiouit “rejected Secretary Kobach'’s readings of
the NVRA.”%* As the Court previously explained smmmary judgment, under both the law of
the case doctrine, and the mandate, the Tenth Circuit’s opinion with regard to issues of law
governs at all subsequestiges of the litigatioH® The Court therefore proceeds to apply the
standards announced by the Tenth Circuit i@tsber 19, 2016 published opinion in this case
to the trial record. The Cournhce again declines to revisit f2adant’'s arguments that were

resolved by that opiniotf®

14%52 U.S.C. § 20509.
4Fish v. Kobach840 F.3d 710, 746 (10th Cir. 2016).
145See, e.gDish Network Corp. v. Arrowwood Indem. C672 F.3d 856, 864 (10th Cir. 2014).

146 On June 13, 2018, Defendant submitted a Notice of Supplemental Authority (Doqdidbihg the
Court to the recently-decideSupreme Court decisioHusted v. A. Philip Randolph InsNo, 16-980, 2018 WL
2767661 (June 11, 2018). usted the Court construed § 8 of the NVRA, which governs the States’ ability to
remove voters from registration rolls on change-of-residence gro@adsidat * 3-5 (discussing 52 U.S.C. §
20507(b)(c) and (d)).
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The Tenth Circuit held that the attestatrequirement in 8 5(¢)(2)(C) presumptively
satisfies the minimum-information requireméort motor voter registration in subsection
(c)(2)(B)}*" However, this presumption is rebuttlifl the state can demonstrate “that the
attestation requirement is insufficient for itdarry out its eligibility-asessment and registration
duties.**® The court went on:

More specifically, in order teebut the presumption as it
relates to the citizenship afiion, we interpret the NVRA as
obliging a state to show th& substantial number of noncitizens
have successfully registereddtwithstanding ta attestation
requirement. IfEAC, we held that the EAC was not under a
nondiscretionary duty to add stagpecific DPOC instructions to
the Federal Form at two stateshiest. We reached this conclusion
because “[t]he states have faikedmeet their evidentiary burden
of proving that they cannot enfie their voter qualifications
because a substantial number of noncitizens have successfully
registered using the Federal Form.” The failure to make such an
evidentiary showing was seeminglispositive there of Secretary
Kobach’s Qualifications Clause challenge.

This results in the preemption analysis here being quite
straightforward: if Kansas fail® rebut this presumption that

Defendant argues that thiisteddecision calls into question the Tenth Circuit’s interpretation of 8 5 in this
case because, like the lower courtslirsted it reads an implicit prohibition into the NVRA that is not permitted by
the text. The Court does not reddstedso broadly. That decision entails a statutory interpretation of a different
section of the NVRA, which construes different language. Absent an on-point ruling that applieghcs Court is
bound by the Tenth Circuit's guidance and leaves it to that court to determine whettesimpacts its prior
ruling.

Defendant also suggests that the policy argunehtanced by Plaintiffabout less burdensome
alternatives to the DPOC laweapolicy arguments foreclosed Blyisted. Again, the Court readsustedto deal
only with the issue of statutory interpretation of § 8 of the NVRA. The majorigtey] the dissents’ arguments,
which it characterized as “policy disagreement[s],” ancedttiat the “only question before us” is whether Ohio’s
law violated federal law, specifical§y 8 of the NVRA. The less burdensome alternatives argument in this case,
referenced by Defendant, is not a policy justificationrégecting the DPOC law as preempted by § 5 of the NVRA.
Instead, it is part of the test formulated by the Tenthu@i which only applies iDefendant makes a showing that
substantial numbers of noncitizens successfully registered to vote under the attestation regime. This two-part test
was formulated as a method of interpreting the minimume-information principle in § 5(c)(2)(R)atgngot at issue
in Husted Again, the Court remains bound by the Tenth Circuit’s statutory construction of & l[Basas
Defendant’s challenges to that court to accept or reject.

147Fish, 840 F.3d at 738.
1484,
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attends the attestation regimesnlDPOC necessarily requires

more information than federaMepresumes necessary for state

officials to meet their eligibility-assessment and registration duties

(that is, the attestation requirenmte Consequently, Kansas’s

DPOC law would be preemptét?.
In a footnote, the court explained that if asteduld show that attedton does not satisfy the
minimume-information standard by demonstrating satstantial noncitizerere able to register
to vote notwithstanding attestation of citizenshigntithis Court would need consider whether
DPOC should be deemed “adequate to satisfy” the minimum-information stapftiditis
second inquiry would require the state to “shoat tiothing less than DPOC is sufficient to meet
those duties®?

In its preliminary injunctin order, this Court found thbetween 2003 and the effective
date of the DPOC law, 14 noncitizehad registered or attemptedégister to vote in Sedgwick
County, Kansas. The Tenth Circuit found tha ttumber “fall[s] wellshort of the showing
necessary to rebut the presumption thigtsétion constitutes the minimum amount of
information necessary for Kansas to carryitieligibility-assessment and registration
duties.®? In addressing this evidence, the courtsidered and rejectddefendant’s argument
that “even if one noncitizen successfully registunder the attestatioegime, then DPOC is

necessary to ensure applicant eligibility>” This is because irdapting the NVRA registration

procedures, Congress intended “to ensure thatevier else the states do, ‘simple means of

49d. at 738—39 (quoting and citirpbach v. U.S. Election Assistance ComriaT2 F.3d 1183 (10th Cir.
2014)).

150d. at 738 n.14.
15d.

152d. at 747.
159d. at 747-48.

83



registering to vote in federal elections will be availablé?"If 1 vote by a noncitizen is too
many, then states would be able to justifyen harsher means of verifying citizenshib The
court explained, “[tthe NVRA does not requiretleast amount of information necessary to
prevent even a single noncitizen from votingf.”

After remand, the Coureopened discovery in thésh matter related to the Tenth
Circuit's test. Defendant wagven the opportunity to retagxperts and marshal evidence to
meet his burden of demonstrating that “a saigal number of noncitizens have successfully
registered to vote under the attion requirement” in order tebut the presumption that
attestation meets the minimunfenmation requirement of 8% and that nothing less than
DPOC is sufficient to medtis eligibility-assessment andgistration duties under the NVRA.
As described below, the Court finds that oa thal record Defendant has failed to make a
sufficient showing on the first inquiry. Moreayeven if Defendant could demonstrate a
substantial number of noncitizeegistrations, he has not demtrated that nothing less than the
DPOC law is sufficient to enforce the State’s citizenship eligibility requirement.

A. Substantial Number of Successful Noitizen Registrations Under Attestation

Under the first part of thitest, the parties disputestimeaning of “substantial.”

Defendant has argued that “sulpsial” should be interpreted to mean any number that can

change the outcome an election. Plaintiffpuarthat “substantiafhust be evaluated in

%4d. at 748 (quotindirizona v. Inter Tribal Council of Ariz., Inc. (ITCA133 S. Ct. 2247, 2255
(2013)).

159d.
159d.

157d. at 739. Defendant cites this Court’s summary judgment order for the propositithishisia purely
legal question.SeeDoc. 523 at 52 (citing Doc. 424t 18). That is not an accuraggitation of the Court’s ruling
when read in context. The Court must decide the meaning of “substantial” as a matter of law under the test
formulated by the Tenth Circuit. However, the Courstrdetermine as the trier fafct whether Defendant’s
evidence of noncitizen registian meets that definition.
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comparison to the number of total registered wotén its summary judgment order, the Court
provided the parties with guide@ as to how it would apply trtandard. After reviewing the
Tenth Circuit’s opinion in this case, and the decisions upon which it ré8tbis Court found
that Defendant’s showing must go beyond the remal registrations that would impact the
outcome of an election to be stdrgtial. Instead, the Court caders the number of noncitizen
registrations in relation to the number of registevoters in Kansas as of January 1, 2013, when
the DPOC law was passed, and is otherwise guigiddgal authority cited with approval by the
Tenth Circuit in its October 2016 ruling whentelenining whether Defendant’s evidence meets
the threshold of “substantiat™®

During his opening statement at trial,fBedant invited the Court to adopt a third
approach to substantiality heemed a “functional failure testUnder Defendant’s test, the
Court would determine whether a reasonablegrevgould find that the attestation requirement
failed to perform the function of preventing ndirgns from registerintgp vote. Defendant
offers no explanation about how the Court igpply this test, nor any authority for using a
“reasonable person” test. Maneer, Defendant’s proposed apach effectively modifies the
Tenth Circuit’s test by remong the words “substantial numieThe plain meaning of the
word “substantial” when describing an amount, means “considerable in quantity; significantly

great.*®® By asking this Court to consider whatlgtestation “functionsa certain way, instead

158Fish, 840 F.3d at 733—-39TCA, 133 S. Ct. at 2259-68pbach v. U.S. Election Assistance Comm’n
772 F.3d 1183, 1195-96 (10th Cir. 2014) (reviewing Mem. Decision ConcerniegR&quiests to Include Add’l
Proof-of-Citizenship Instructions on the National Mail Voter Registration Form, Case No. E¥820204 (U.S.
Election Assistance Comm’n Jan. 2D14), attached d3oc. 367-25).

15Doc. 421 at 29.
80Merriam Webster's Collegiate Dictionaat 1174 (10th ed. 1996).
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of quantifying the noncitizens allowed to vateder attestation—a straightforward question—
this inquiry runs afoubf the test formulated by the Tenth Circuit.

Defendant makes no mentionto$ “functional failure testin his proposed findings of
fact and conclusions of law. Instead, he asgoe the first time that the Court should look to
social security cases construing “substaniiathe context of reviewing administrative law
judges’ (“ALJ”) decisions abouwhether “substantial gainfalctivity exists in significant
numbers in the national economyyi inquiry relevanto a disability determination under the
Social Security Act®® The Court does not find this liré cases helpful or relevant in
determining the meaning of substantial in this cdSest, the social security cases review ALJ
decisions to determine if they are supportedudystantial evidence in the record, a different
standard of review than this Co@mploys during a civil bench trifi> Second, those cases
construe the term “significant number,” notbstantial number,” ian entirely different
context, guided by such factors as “the levetlafmant’s disability; the reliability of the
vocational expert’s testimony; tliéstance claimant is capabletodvelling to engage in the
assigned work; the isolated natufethe jobs; the types and availability of such work, and so
on.”%3 Obviously, none of these facsoare relevant to thguestion before the Court in this case.
Instead, the Court considers whether Defendant’s evidence of noncitizen registration is
substantial according to tlgelidance provided at summandgment, which relied on cases
determining this question in the cert of noncitizen voter registration.

For the reasons already explained, the Condsfino credible evidence that a substantial

number of noncitizens regisezt to vote under the attestation regime. The only information

161See, e.gTrimiar v. Sullivan 966 F.2d 1326, 1329 (10th Cir. 1992).
163d. at 1330.
163,
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about Kansas registrationtea relied upon by Mr. von Spakovskss provided to him by Mr.
Caskey, and the Court has already evaluatecutiggrlying data in more detail than Mr. von
Spakovsky, who simply accepted the numbers as ti® generalized opinions about the rates
of noncitizen registration were likewise basedwisleading evidence, and largely based on his
preconceived beliefs about this issue, which hasdénis aggressive public advocacy of stricter
proof of citizenship laws. TenCourt likewise does not find DRichman’s opinion as to the
numbers of noncitizen registration carry weighten the numerousethodological flaws set
forth in the Court’s findings of fact.

That leaves Defendant’s empirical evidencaafcitizen registration. He has submitted
evidence of 129 instances of ndizen registration or attempted registration since 1999, but
looking closely at those recordsiteees that number to 67 at moBEven these 67 instances are a
liberal estimate because it includes attempéggstrations after the DPOC law was passed, a
larger universe than what the Tenth Circuit astkee Court to evaluate. Only 39 successfully
registered to vote. And seveddlthe individual records of thesvho registered or attempted to
register show errors on the part of State eng#gy and/or confusion onetipart of applicants.
They do not evidence intentional fraud. As disaasbelow, in determining whether nothing less
than requiring DPOC is sufficient to enforte citizenship requirement, it matters whether
noncitizens are intentioheegistrants or not.

Moreover, the Court is unable to find emipal evidence that a substantial number of
noncitizens successfully registered to vote undeattestation regime. Astated in the Court’s
findings of fact, there are only 39 confirmed oizens who successfully registered to vote
between 1999 and 2013 when the DPOC law beceffective. This is but .002% of all

registered voters in Kansas as of Japdar2013 (1,762,330). Furtheone, the 67 confirmed
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registrations and attempted registratibesveen 1999 and 2018 amounts to only .004% of
registered voter®* Of the estimated 115,500 adult noncitizens in KaH8a86% have
successfully registered or attempted to regigi vote since 1999The number of attempted
noncitizen registrations since the DPOC law bexaffective is .09% of the total number of
individuals canceled or suspended as of M&t, 2016, for failure to provide DPOC. The
Court finds none of these numbers are subisiamhen compared tthe total number of
registered voters, the total number of noncitizartsansas, or the number of applicants on the
suspense/cancellation list as of March 2016. Tdikfall below 1%. Instead, these numbers
support the opinions of Drs. Mirtei McDonald, and Hersh thahile there is evidence of a
small number of noncitizen registrations inrtsas, it is largely exalned by administrative
error, confusion, or mistake.

Defendant insists that these numbers are jasttip of the iceberg.” This trial was his
opportunity to produce credible evidence of fbaberg, but he failed to do so. The Court will
not rely on extrapolated numiseirom tiny sample sizes antherwise flawed data. Dr.
Richman'’s estimates were not only individualigvied and wildly varied, but his refusal to
opine as to the best method of estimatirggitteberg renders theafl suspect. Mr. von
Spakovsky’s opinions fare no bettafis advocacy led him to chrg pick evidence in support of
his opinion, and he failed to n@nstrate knowledge of Kansas nibzen registration that would
allow him to reliably quantify the icebergymnd Mr. Caskey and Ms. Lehman’s testimony.
While the Court acknowledges that Defendantlimaiged tools at his digosal to quantify the

statewide numbers of noncitizeggistrations, the Court does rassume as Defendant does that

184The Court’s finding would be no different if it fullgredited the 129 instanceited by Defendant.

1655eeEx. 958 at 28 (citing the American Community Survey’s 5-year estimate of the noncitizen population
in Kansas).
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this means there must be additional, substbodses of noncitizen registration. Instead, the
Court draws the more obvious conclusion that tierm® iceberg; only aiticle, largely created

by confusion and administrative error.

B. Alternatives to DPOC

Although the Court finds Defendant has nwt his burden of showing a substantial
number of successful noncitizezgistrations under attestationKiansas, out of an abundance of
caution it proceeds to consider whether “nothirsg llhan DPOC is sufficient to meet” Kansas’s
NVRA eligibility-assessment and registration duti@$e parties presented evidence about the
following alternatives to enforcing the Kangatizenship requirement: (1) better training of
State employees, particularly at the DOV, (2) tmatching; (3) reviewing juror questionnaires;
(4) the SAVE program; and (5) prosecution anfbex@ment of perjury for false attestatiofi%.

The Court begins its analysis of this pafrthe test by findinghat no system for
detecting noncitizen registrah is perfect because therensway to completely eliminate
human error. The experts for both sides agrethisrpoint. But the evidence at trial showed
that a greater effort to pursaeveral of thesalternatives, taken togethor individually, would
be sufficient to meet Kansas’s NVRA duti€Bhe testimony of Drs. Minnite and Hersh
established that many confirmed instances of niaecitregistration or sgmpted registration in
Kansas were due to eithggpplicant confusion or mistakor errors by DOV and county
employees, not intentional voter fraud. Lacknt&ént matters not as a means of determining

legal liability, but because it frames the accbl@alternative approaches that would allow

168There was evidence at trial about the Electronicfi¢ation of Vital Events (‘EVVE”) program as a
possible alternative enforcement mechamid?laintiffs did nopursue this as an accepthblternative, and the
evidence showed that it reged information such as the applicantatstof birth, not captured by the voter
registration application.
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Defendant to better enforce the Statetenship requirement while imposing a less
burdensome process on Kansans wtyayato register to vote. Host noncitizen registrations
are due to mistake or administrative error, as opgps intentional fraud, that fact shapes the
best method for enforcingéttitizenship requirement.

1. Training

The evidence made clear that several ii@ens who registered or “attempted” to
register, according to Defendanither did not intend to registéo vote or did not understand
that they were prohibited fromgistering to vote. Some applidariold the DOV clerk that they
were not citizens, yet the cleckmpleted a voter registratiopgication. For some period of
time prior to 2010, the evidence established tit@tDOV had been offering voter registration to
all applicants as a matter of course, even ifctbek knew that the applicawas a noncitizen. It
is not difficult to understand whyany noncitizens registered to gaturing this period if they
were offered a voter registrati@pplication notwithstanding theidlisclosure to the DOV clerk of
noncitizen status. These applicasaare part of the universe fawded to the county clerks that
were flagged as attempted registrations instead of mistakes. There was also evidence of DOV
and county clerk error in implementing the ©® law prior to andtfter the preliminary
injunction order became effective in June 20T6ere was evidence that DOV clerks continued
to offer voter registration to noncitizens afd&10. And there was evidence that DOV clerks did
not accept DPOC presented by driver’s licemgglicants, and therefore applicants were
suspended or canceled despite fallynplying with the law.

The SOS’s Office could make better, mameaningful efforts toward training DOV
employees charged with completing motor voter appbbos. While it is true that an effort was

made back in 2010 to train DOV clerks that ntmens should not be offed voter registration,
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Mr. Caskey could not quantify astained effort by his office toamn these workers not to fill
out applications for those who disclose tlagg noncitizens eithday providing evidence of
noncitizenship during the applicati process, or by answering “no” to the question about U.S.
citizenship. The evidence suggests a shiftalicy around 2010 when the SOS’s Office came up
with training posters for the DOV on this issuéet, the errors identified during Ms. Lehman’s
testimony involved applications after 2013, sugiggsthat the problems continued after 2010.
Mr. Caskey'’s testimony provided no indication of how often he or the SOS’s Office “talks with”
DOV trainers about these policies, nor what ipeically review[ing]” their training materials
entails. Although drivers’ license clerksetved updated training between February 2015 and
June 2016, there have been no new written trgimaterials since that time. Despite the
interagency agreement between the SOS’'<®Hind the DOV that became effective in May
2016, and the Court’s preliminary injunction thatcame effective in June 2016, the record does
not establish that robusipdated training was provided to th®V. The Court is convinced that
a greater effort at training DOV staff woluleduce the amount afadvertent noncitizen
registrations. The Court is findr convinced that ihout the burdensome DPOC law to enforce,
Mr. Caskey and his staff would have farmmoesources to devote to this endeavor.

Mr. Caskey testified that theirs a training manual for tlewunties that was last updated
in 2012, which used to be available online. eastof updating the manual, he sends out emails
and holds regular conference cailsh the counties when itenmsust be updated. Therefore,
there is no centralized, upddtiaining manual at the courgiadisposal containing policy
guidance from the SOS. Instkdhe counties apparently musaintain their own index of
emails and conference call notes to deterraureent policy on voter registration under the

SAFE Act, the enforcement of which has baemoving target for the last 5 years given the
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many changes in internal policy since the laas passed. Since the law was passed, Defendant
implemented the cancellation regulation undeA.R. § 7-23-15, and it has established
interagency agreements with the DOV and KDH& addition, the preliminary injunction

created additional duties for the counties. Ther® record of exactly how many updates to the
training manual have been implemented throudrinal emails and phone calls, but the Court
can reasonably infer that there have been mdfgre consistent, centralized training for county
clerks would be another less Heansome way to ensure they ursdend the State’s eligibility
requirement, and how to ensure to the bestaif tibilities that noncitiens do not inadvertently
end up on the voter rolls.

2. DOV List Matching and Juror Questionnaires.

Defendant has relied on list matching betwd#enTDL list and the ELVIS database to
produce evidence of some noncitizen registratiotisigncase. He could certainly continue to
compare these lists, and confirm noncitizenshipugh either the individal records, or through
DHS'’s help, as he has done in previous cabéseover, there is evidence that Defendant could
compare and investigate those applicants D% database that presented green cards during
the driver’s license application press, with the ELVIS database.

Defendant also demonstrated that he camexe juror questionnaires for self-identified
noncitizens who are called taryuduty from the voter rafl. Although these methods may
generate false positives, as theu@ discussed in its findings t#ct, they at least offer a less
burdensome starting point for investigation andfirmation. Given that Defendant currently
uses these alternative means for detectingadddessing noncitizen registration, Defendant has
failed to establish that nothing less than a DR@dgLliirement is sufficient to address the problem

of noncitizen registration.
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3. SAVE Database

Defendant maintains that he cannot rehttoen SAVE database to determine noncitizen
status of Kansas voter regegion applicants, relying on a 2012 letter from DHS requiring A-
numbers and a copy of immigration documentatioorder to share information with Kansas.
Yet, the evidence at trial demdreged that DHS has confirmed ndimenship status in the past
without this information, and #t other states without DPA&ws use SAVE under agreements
with DHS. Mr. Caskey admitted that he hasaitémpted to contact these states to determine
how they utilize SAVE, and whether it might be an acceptable alternative to the DPOC law in
Kansas. And, it is not clearahthe SOS’s Office has leverag@formation from other state
agencies to access the information needed by @HSNfirm citizenship status of voter
registration applicants. The Court finds thattsan approach would be less burdensome than
the DPOC law.

4. Prosecutions

Defendant already has prosectdbauthority over Kansaaslection crimes. Yet, since
obtaining this authority, and geite claiming to have lotad 129 instances of noncitizen
registration in Kansas, Defenddras filed zero criminal contgints against noncitizens for
registering to vote. To the extent Defendant$ake position that these are all cases that meet
the definition of perjury, or otlerise involve fraudulently registeig to vote, his own office has
taken the position that proseitiy such individuals should act as a deterrent to future
registrations by noncitizens. ever, as the Court has already found, the evidence at trial
demonstrates that many of the 129 cited instaoteencitizen registration were mistakes or the

result of administrative errowhich may not be prosecutableand which may undermine the

167t is axiomatic that a person must act with intent in order to be guilty of committing a crime.
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deterrent effect of future presutions. Given that Defendards not meaningfully sought to
utilize criminal prosecutions, &ast when he detedtgtentional cases afoncitizen registration,
he has failed to establish thaithing less than DPOC is sufficient to address the problem of
noncitizen registration.

The second prong of the Tenth Circuit’s testddnet require Defendatd establish that
an alternative to DPOC wouldirinate noncitizen registration; ieed, all the experts agree that
may not be possible given the component of hueresr involved. The teshstead requires that
Defendant demonstrate that nothing less than DRO@d be a sufficientlternative. He does
not satisfy this test. Severatexhatives exist, especially wheaken together, that would be
sufficient to reduce the nomihamount of noncitizen registtion that occurs through an
attestation regime. Thus, the Court finds thdeDdant has failed to rebut the presumption that
the attestation clause meets the minimumringtion principle in § 5 of the NVRA, and
therefore orders judgment in favorPifintiffs on this remaining claim.
V. Conclusions of Law:Bednasek v. Kobach

Plaintiff Bednasek claims that the DPOC lamconstitutionally burens his right to vote
under the Fourteenth Amendmé?fit. The Supreme Court has matear that there is no “litmus
test” for considering a constitutional challenge to a State’s electionf&wsstead, the Court is
to “first, consider the character and magnitudéhefasserted injury to the rights protected by the

First and Fourteenth Amendments that the plaintiff seeks to vindi¢dt&econd, the court

%p|aintiff conceded at the summandgment oral argument back on Marg, 2017, that his claim arises
under the Equal Protection clause, and not the Due Process clause. Bednasek Doc. 162 at 41:19-4@#. The Co
therefore need not address Defendantigtiey closing argument that therdrisufficient evidence to support a due
process claim in this matter.

169See, e.gCrawford v. Marion Cty. Election Bd553 U.S. 181, 190 (2008Burdick v. Takushi504 U.S.
428, 438-39 (1992Anderson v. Celebrezz460 U.S. 780, 789 (1983).

17%nderson460 U.S. at 789.
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“must identify and evaluate the precise interesitsforward by the State as justifications for the
burden imposed by its rulé™ In considering the Stateiisterest, the Court is to both
“determine the legitimacy and strength of eacldt&interest, and alsodnsider the extent to
which those interests make it necesdargurden the plaintiff's rights'*> The Court has
explained the balancing test as follows:

Under this standard, the rigorme&ss of our inquiry into the

propriety of a state election lasepends upon the extent to which a

challenged regulation burdenggtiand Fourteenth Amendment

rights. Thus, as we haveaognized when those rights are

subjected to “severe” s&rictions, the regulation must be “narrowly

drawn to advance a state interestompelling importance.” But

when a state election law preion imposes only “reasonable,

nondiscriminatory restrictions” upon the Firstdafourteenth

Amendment rights of voters, “tH&tate’s important regulatory

interests are generally sufficieiotjustify” the restrictiong’3

In 2008, the Supreme Court decid&iwford v. Marion County Election Bograrhich

considered a challenge to an Indiana law reqgiitis citizens to presit photo identification
(“photo-ID”) when voting in-persoi’* Indiana identified the follwing interests to justify the
law’s burden on voters: (1) deterg and detecting voter frau(®) election modernization; and
(3) safeguarding voter confident®. As to voter fraud, the Court acknowledged no record
evidence of in-person voter fra(ithe only kind of fraud the statitould address) at any time in

Indianal’® However, the Court found that “flagrant examples of such fraud in other parts of the

country,” “occasional examples [that] havefaaed in recent year#i other places, and

g,
73d.

17Burdick 504 U.S. at 434 (quotingorman v. Reedb02 U.S. 279, 289 (1992nderson460 U.S. at
788) (citations omitted).

174Crawford, 553 U.S. at 185.
179d. at 191.
178d. at 194-95.
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“Indiana’s own experience with fraudulent vaim the 2003 Democratic primary for East
Chicago Mayor” involving the use of absentee lia)Jlbdemonstrate that not only is the risk of
voter fraud real but that could affect the aicome of a close electior’”” The Court found that
the State’s interest in preventingter fraud was legitimate and propét.The Court also found
that the State has an interest in modengizlections, pointing to the NVRA and the Help
America Vote Act (“HAVA”), which “indicate thaCongress believes thghoto identification is
one effective method afstablishing a voter’s ailification to vote andhat the integrity of
elections is enhancetrough improved technology’® Finally, the Court acknowledged the
“independent significance” of tH&tate’s interest in public cadiénce in the integrity of the
electoral proces¥?

In considering the burdens imposed bgliana’s photo-ID law, the Supreme Court
distinguished between the types of burdens it imposes on voters. Burdens “arising from life’s
vagaries,” such as a lost or stolen walled, ot constitutionally gnificant because “the
availability of the right to cast a proiemal ballot providesin adequate remedy? Instead, the
Court considered burdens imposed on thoseavbeligible to vote, but who do not possess a
photo ID that complies with Indiana law. T@eurt found that the burden on this subgroup was
low because Indiana issued free photo-ID cardkese individuals, and: “For most voters who
need them, the inconvenience of making a trip to the BMV, gathering the required documents,

and posing for a photograph surely does not quatifg substantial burden on the right to vote,

77d. at 195 (footnotes omitted).
79d. at 196.

79d. at 193.

89d. at 197.

184,
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or even represent a significant ineaver the usual burdens of votirt#?” The Court found
that the evidence demonstrated a heavier Inunges placed on elderly ®ns born outside of
Indiana, persons who have difficulty obtainingigh certificate requiretb obtain a photo-ID,
homeless persons, and persons witlgi@lis objections to being photograpH&t However, the
severity of the burden on these groups is “mitigated by the fact that, if eligible, voters without
photo identification may cast prowesal ballots that will ultimately be counted. To do so,
however, they must travel tbe circuit court clerk’s office within 10 days to execute the
required affidavit.®3* The burden would only be a constitutional problem if it was “wholly
unjustified,” and even then, the burden on “ju#a voters” would be insufficient to facially
invalidate the statut&?®

In balancing the State’s interests againstiittrden on voters, the Court stressed that
instead of weighing the burden thhe law imposes on all votetbge plaintiffs asked the Court
to look at only a narrow group of voters that experienced a special Bftd&he Court found
that the evidence in the record was insufficierquantify “either the magnitude of the burden
on this narrow class of voters or the portioritef burden imposed on them that is fully
justified.”™8” The petitioners presented evidence of the number ifgistered voters lacking a
photo ID, or of the specific burdens felt by ttegegories of burdened voters identified by the

Court!88 Moreover, those with difficulty obtainirg photo-ID, such as the elderly, could vote

18d. at 198 (footnote omitted).
83d. at 199.

1844,

189d. at 199—-200.

186d. at 200.

187| d

188d. at 200-03.
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absentee without presenting photo-ID. Thus, “@nltasis of the recordahhas been made in
this litigation, we cannotanclude that the statute imgss‘excessively burdensome
requirements’ on any class of votet&®” The Court declined to inlidate the entire statute on
this showing:®® Given this guidance, the Court proceeéd consider the balancing test as it
applies to the evidence in this trial record.

A. The State’sInterests

Defendant submits that the DPOC law furthers the State’s legitimate interests in
preventing noncitizen registration, maintainaxgrurate voter rollef only qualified U.S.
citizens, and maintaining confidence in the eledtprocess. The Court finds that although all 3
are legitimate interests, Defgant failed to produce evidenttet they are strong enough to
outweigh the tangible and quantifiaddurden on eligible \er registration applicants in Kansas
who were not registered to vote before January 1, 2013.

The Court has already determined that ast;®7 noncitizens registered or attempted to
register in Kansas over the |d€ years. Even looking beyond Kansas, Defendant’s evidence of
noncitizen registration at ttiswas weak. Dr. RichmanElectoral Studiesirticle concluding that
millions of noncitizens registered and votedsweaedibly dismantled by Dr. Ansolabehere, the
architect of the survey upon which Dr. Richnmsaobnclusions were bakeHe explained that
Dr. Richman’s findings in that &cle are based on a flawed datzalysis, and over 200 political
scientists wrote an open letmiticizing its methodology andaclusion. Similarly, the Court
does not fully credit Mr. von Spakovsky’srsmary of reported incidents of noncitizen

registration, given its inclusion ofisleading and false assertion&/hile there is certainly some

189d. at 202.
199d. at 203.
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evidence of noncitizen voter registration natibndhe trial evidence did not demonstrate the
largescale problem urged by Defendant.

Maintaining accurate voter rolls of only U&tizens is again a lefyinate State interest,
however, for the same reasons already describatkree that the voter rolls include ineligible
citizens is weak. At most, 39 citizens have fourarttvay onto the Kansas \astrolls in the last
19 years. And, as Dr. Hersh explained, gitrenalmost 2 million individuals on the Kansas
voter rolls, some administrative anomalies areeeigd. In the case of Kaas, this includes 100
individuals in ELVIS with birth dates in tHE800s, and 400 individualgith birth dates after
their date of registration.

Finally, the Court concludes that maintaigiconfidence in the ettoral process has
independent significance, as founddrawford.

B. Burdens Imposed by the DPOC Law

This Court previously denied summary judgmieased on genuine issues of material fact
as to the burdens imposed by the DPOC law in this case. The Coaihegghen that unlike
the photo-ID cases largely relied by Defendant that deal witequirements for casting an in-
person ballot, the DPOC law is distinguishableaaese it applies to registration. There is no
safety valve such as a preignal ballot that can serve maitigate the burden on voter&.
Therefore, unlike the Indiana law @rawford, an eligible Kansas appant on the suspense or
cancellation list does not have thygtion to fill out a provisionaballot, produce DPOC after the

election, and have their ballot counted.

191See, e.gid. at 199-201ACLU of N.M. v. Santillane$46 F.3d 1313, 1323 (10th Cir. 200Bjank v.
Walker, 768 F.3d 744, 746 (7th Cir. 2014).
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This distinction is illustrated by Mr. Stker’s experience—thisurden imposed on him
by the DPOC law disenfranchised him in 2014. w#es offered a provisional ballot, but because
he was not registered before the election, thex®no way for him to cure and have his ballot
counted after the election. The ypm¥ay to cure a violation of 6hDPOC law is to submit DPOC
before midnight on the day before the election. Of course, in Mr. Stricker’s case, he did not
know he was not registered the day before thetiein because he had provided a birth certificate
at the time he applied to registée told the driver’s licenseark he wished to register, he
signed the attestation efigibility, and he was id that there was nothing more he needed to do,
including that he did not need a “votingrd.” Similarly, Prof. Boynton brought a birth
certificate to the DOV when he sought to registevote, and he too believed that he had
registered when he left the DOV. He learnedffierfirst time that he was not in fact registered
when he was offered a provisional ballothie 2014 generalection. Prof. Boynton was so
frustrated by the experience thatdexlined to register to votbe next 2 times he applied for a
driver’s license, lamenting that he “mightwasll save [him]self the effort and say no this
time.”92

The DPOC law’s deterrent effect on registna is further supported by Ms. Ahrens’s and
Dr. McDonald’s testimony. The DPOC rempment fundamentally changed the Kansas
League’s ability to accomplishsitmission of encouraging and asisig citizens in registering to
vote and voting. Ms. Ahrens explained tha lBw was a “dead hit” on this mission, stopping
all its registration efforts until it could coneei of a safe copying policy—previously, the
League could assist registrabgshaving them fill out an applitian and sign an attestation of

eligibility. Now, they were required to askrfa sensitive, personal document and maintain a

192Doc. 504, Trial Tr. at 270:10-11.
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copy of that document with each registration agpion. In 2013 in Wichita, for example, the
Kansas League helped regisbaty 400 individuals, compared to 4000 the year before. The
Kansas League was also hampered in helping young people register to vote for the first time—
less than one-quarter of all studentho tried to register to vott one Kansas university could
successfully complete their applications doidack of immediate access to DPOC.

This testimony supports Dr. McDonaldspert opinion formed after analyzing the
individual ELVIS records for those on the saspe and cancellation lists, that the DPOC law
disproportionately affects the young and unatiéh Dr. McDonald explained that the
consensus in social science is that barriev®ter registration increagke cost of voting and
dissuade individuals from parti@png in the political proces®Dr. Richman agreed with this
proposition. And these groups—the young and unatilia-already have a lower propensity to
participate in the political prose and are less inclined to shierd the costs associated with
voter registration. As compared to photo-ID lathe Kansas DPOC law & absolute bar to
registration for any applicarddking access to such DPOC. Aeacken for those that have access
the additional steps to possess such a document, such as locating it from a family member or
separately obtaining an underlying document,dase the “costs” of voting that Dr. McDonald
testified dissuade individuals from participating in the political process.

As the Court explained in its summary judgment ordegther distinguishing feature
between this case a@tawford, is that the number of incortgie and canceled registration
applications for failure to submit DPOC provédeoncrete evidence of the magnitude of the
harm. These individuals all sought to regiigb vote but werblocked by the DPOC
requirement. This evidence contrasts withgheto-1D cases, where eds were unable to

determine how many people were unabledte based on the photo-ID requirement, and
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therefore found the burden to be speculat®eThe administrative data presented in this case,
coupled with the expert opinions of DidcDonald, Minnite, andHersh, all support the
burdensomeness of the law.

Of the tens of thousands of individuals waa®ter registration applications have been
suspended or canceled due to lack of DPI@€3 than 1% have been confirmed to be
noncitizens. There is no evidertoesuggest that the rest are kb§. citizens, and thus these
applicants are all eligible to register to vote bate been unable to produce DPOC. Defendant
argues that any burden imposed by the law oppfies to individuals on the list who do not
have access to DPOC, and only a small numbtrasie prevented from registering under the
DPOC law do not either possess DPOC, or haneediate access to it. He points to Dr.
Richman'’s estimate that only 2.2% of peopletm suspense list lack immediate access to
DPOC. He also points to the McFerron syrvAs discussed earlién this opinion, the
McFerron Survey is inadmissible. And eveit iivas admissible, it is riddled with so many
methodological errors that the Cowrould give it no weight. llkewise, Dr. Richman’s estimate
that only 2.2% of the individuals on the susgefist lack DPOC list is flawed for the many
reasons discussed in the findings of fact. Muwee, that survey tells the Court nothing about
those whose applications were canceleddoes it provide evidenadbout the universe of
eligible unregistered Kansas citizens subject to this law.

Defendant argues that the law is easy togy with, pointing to the ability to submit
DPOC electronically, and the State’s attemptserify citizenship through the KDOR and
KDHE. Moreover, Defendant argues that the susp list is dynamic, and that most of the

applicants on the list eventually come off tis¢ either through the State locating a citizenship

1935ee Crawford553 U.S. at 20(5rank, 768 F.3d at 748-49.
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document, or because the applicant eventuabyn#ts a compliant document. First, there is no
clear evidence about the numioéapplicants that haveskn cleared through the KDHE and
KDOR process since it went inéffect; Defendant opted not tpdate discovery requests with
new suspense list figures before ti4l.But the suspense list before this Court’s preliminary
injunction order is a credible snapshot of tiverall burdensomeness of the law—those figures
represent the number applicants impacted during the fidyears it was enforced and
subsumes the KDHE policy that was effectivegdoefore 2016. While the Court acknowledges
that the KDOR agreement likely lowers the number of individuals on the suspense list
somewhat, it could not resurrect applicatioret there canceled before the agreement became
effectivel®®

Ms. Lehman testified that her office receiv@ounce-back notices from about one-third
of the individuals on the suspamlist, and surmised thattause many of them moved, they
should not be counted. First, th@s no evidence of statewide bour@ek notices on this scale.
Second, even if that rate of notices bounced haskys nothing aboutéhcitizenship status of
the recipients. Instead, it shows how burdensom&dtice process is, and the fact that many of
those impacted by the law are meteiving notice of (1) the factdahthey are not registered to
vote, after in at least some cases being toldttiegt were at the time @ipplication; and (2) what

they need to do to cure the problem. In suniike in the in-person voting photo-ID cases, there

9The Court notes that this KDOR policy was implemented afteffigiecase was filed, and appears to be
in direct response to the allegations in that case that compliant documents were being submitted at the time of
application, but rejected by DOV employees as a matteourse. The KDOR policywas not yet in place at the
time of the preliminary injunction hearing on April 14, 2016.

99 nstead, Defendant unilaterally cured the applications of previously canceled applicants only after they
were resurrected by the preliminary injunction. But forGloeirt's order, the applications of Stricker, Boynton, and
Hutchinson would have been canceled and they would have been required to reapply for aenay@alicy to
benefit them.
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is evidence here that “substantial numbers ofgrerligible to vote havigied” to register but
have been unable to do 6.

Defendant suggests that the hearingpdure in 8 25-2309(m) mitigates the burden
imposed by the DPOC law, because if a persorsl#uk ability to obtain one of the 13 forms of
DPOC in the statute, the heagiprocedure allows them tolsuit some alternative proof of
citizenship. He claims thatithprocedure is easy to compigth, but the evidence does not
support that statement. Firlie hearing procedure in seglotion (m) is not explained to
applicants when they apply to register, nor tpligants who were suspended for lack of DPOC.
Neither the small DOV receipt, nor the exampbtices sent by the counties, contain any
language explaining the hearing opttorapplicants. None of the m&d Plaintiffs in either case
recall this option being mentioned to them.isTéxplains why only 5 individuals, out of the
more than 30,000 individuals on the suspearsi cancellation lish March 2016, availed
themselves of this option in the 5aye that the law has been in effect.

Second, even for those individuals wiiere registered &dr going through the
alternative hearing process, their experienee®e burdensome. One such individual, Ms.
French, testified at trial. Ms. French admittech newspaper after the hearing that she “thought
it was strange that | had to go throubls procedure to be able to voté”’ Although she whole-
heartedly agreed with the law as a policyttera her experience illustrates the many steps
required to comply under this procedure, whimbkt five months to accomplish in the spring and
summer of 2016, incidentally dag the very timeframe when tliésh case was filed and the

preliminary injunction in that case was beirgphd and decided. The Court does not find it to be

19Frank, 768 F.3d at 746—47 (noting lack of evidence of “substantial numbers of persons eligible to vote
have tried to get a photo ID but been unable to do so0.”).

19"Doc. 511, Trial Tr. at 1421:16-1422:11.
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coincidental that Mr. Rucker became Ms. French’s “friend” during this time period. The Court
would not normally expect a high-level governmefficial to invest tke time and attention Ms.
French described during her testimony to lei@mpplicant locate citizenship records and
navigate the hearing procedure, much less keelpse personal contact after the process is
complete. Based on this level of individual attemt and the fact that the media was present at
the hearing, it appears the Stateswr@otivated to helghis applicant naviga the system and
become registered through the hearing prot&s¥he Court therefore does not find that Ms.
French is a typical example bbw an applicant would expeitt experience this process,
assuming the average applicant was awvtiaat this process was available.

The hearing records reveal that anotheriappt was represented bgtained counsel at
the hearing, and yet another was requiceelxecute his own affidavit explainitigat he had been
born on a military base and was therefore a U.S. citfZefihe Court finds that this alternative
procedure adds, not subtracts, from the burdensomeness of the law.

The Court determines that the magnitudeantially disenfranchised voters impacted
by the DPOC law and its enforcement scheme cannot be justifidx Isgant evidence of
noncitizen voter fraud before and after the lavg wassed, by the needesure the voter rolls
are accurate, or by the State’s interest in tomg public confidence in elections. Unlike in
Crawford, Plaintiff has presented evidence of the namif voters who weranable to register

to vote due to lack of DPOC, and thesific burdens felt by those who lack DP&€.Also,

1985eeEx. 1214 (SOS employees’ text messages indicting that “Eric . . . prob has her number saved in his
phone.”).

19%x. 150. The State Election Board orders and records from these § 25-2309(m) hearingsduees pr
to Plaintiffs for the first time at trial.

200see Crawford553 U.S. at 203 n.20 (explaining that recevitience that 43,00@diana citizens lacked
photo-ID “tells us nothing about the number of free phdentification cards issued since then” and that “the
record does not provide evarrough estimate of how many indigent voters lack copies of their birth certificates.
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there is no mitigating provision comparable tophevisional ballot in Indiana that would cure
the failure to register before an election. Gitlemevidence in the trial record that before the
Court’s preliminary injunction about 12% of akkw voter registration g@ticants were either
suspended or canceled, the Court findsttaburden imposed on Kansans by this law
outweighs the state’s interestpneventing noncitizen voter ind, keeping accurate voter rolls,
and maintaining confidence in elections. The burden is not just on a “few” voters, but on tens of
thousands of voters, many of whom were disarchised in 2014. At &st one voter, Prof.
Boynton, was deterred from registering again after the burdensome process he endured in 2014, a
result supported by the testimonysafveral election experts in this case that increased “costs,” or
steps to registration, decrease likelihood of registration and ting. This deterrent effect on
young voters is particularly acute.

Moreover, the evidence does not suppdit lbetween the DPOC law and the State’s
interest in ensuring only qualified citizens arelumled on the State’s votaslls. The experts
agree that several of the nonlisases of noncitizen registratioigentified by Defendant can be
explained by administrative errand confusion. Indeed, the egitte showed that other far less
burdensome methods are available to the Stateatntain accurate vateolls of eligible
Kansans by utilizing tools such as matching D35, investigating dereported noncitizens
who are called for jury service, and utilizinggtSAVE database. Moreew better training of
DOV staff could help ensure that voter registration applicagao@sot offered to noncitizens.

And while maintaining confidence in the eleal process has independent significance

asCrawfordheld, the evidence in this case doesshmoiw that the DPOC law furthers this

Supposition based on extensive Internet research is not an adequate substitute for admissible evidence subject to
cross-examination in constitutional adjudication.”).
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significant interest. Instead, the law has aci®ed deterrent to registration and voting for
substantially more eligible Kansans than it has prevented ineligible voters from registering to
vote. At least one applicant tdied that he opted not to apply register to vote again, despite
possessing DPOC, because of the burdensaperience of being held in suspense and
prevented from voting in 2014 due to the law.efiéhhas also been evidenof incorrect notices
sent to applicants, incorrect information abmgistration status communicated over the phone
by State employees, failure to accept DPOC byeStatployees, failure to meaningfully inform
applicants of their responsibilities under the, and evolving internal efforts to verify
citizenship, that have all causedinfusion during the 5 years this law has been effective. If
Kansans who try to register to vatannot be sure if they are iact registered, particularly after
they have been led to believe they complied walthiegistration laws, it erodes confidence in the
electoral system. If Kansangeitve misinformation from Statdfizials about whether they are
registered to vote, it erodes cm#nce in the electoral system. If eligible Kansans’ votes are not
counted despite believing they are registered to vote, it erodes confidence in the electoral system.
In sum, the type of burden and the quabtyhe evidence in supptoof that burden is
distinguishable fron€rawford, which the Supreme Court was caited limit to the record in
that case. Based on this record, the magnitdidee burden on unregesed eligible Kansas
voters cannot be justified by the State interesdted on by Defendant. The evidence at trial
demonstrated that those interests, while legitgnarte not furthered bye¢rDPOC law. Instead,
the DPOC law disproportionately impacts dglyalified registration @plicants, while only
nominally preventing noncitizen vatregistration. It also mayave the inadvertent effect of
eroding, instead of maintainingrfidence in the electoral systeagiven the confusing, evolving,

and inconsistent enforcement of the DPOC laimse 2013. For all gdhese reasons, the Court
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finds in favor of Plaintiff Bednasek on Hs1983 claim alleging a Fourteenth Amendment
violation of his right to vote.
VI. Remedies

Plaintiffs’ requests in both cases for deatary and injunctive relief is granted. As
already stated, K.S.A. § 25-2309(l) and K.A.R2315, violate § 5 of the NVRA and infringe on
the right to vote under the Fourteenth Amendm&wefendant shall not enforce the DPOC law
and accompanying regulation against voter registraomticants in Kansas. As the Court stated
in an earlier opinion finding Dendant in contempt, Defendant’s well-documented history of
avoiding this Court’s Orders, and providing assifig notices and infmation on the State’s
websites in conjunction with thSourt’s rulings, warrant specific compliance measures with this
injunction as spelled out below.

Defendant argues that Plaintiffs lack stamio seek the specific compliance measures
requested by thEish Plaintiffs, and that the NVRA does n@tquire any specific educational
materials or ballot types. TH&ourt disagrees. First, theisems are part and parcel of
registering eligible Kansans tote, and ensuring that theyearot any more confused than
necessary by the change in policy. If Defendakes the position that is entitled under the
NVRA to continue to falsely asddhe status of the law on his website, and that he may require
registered voters to complete provisional ballots, he is invited to file a brief to the Court, not to
exceed ten pages in length, citing authoritytiies proposition. Moreovethe Court rejects
Defendant’s standing argumerithese measures would not bguied but for past enforcement
problems necessitated by Defendaotams of failing to understal the confines of the Court’s
preliminary injunction order. These speciiompliance measures attempt to address

Defendant’s past complaints ththe Court’s directives wemot specific enough, and to avoid
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the need for further compliance directives gdimmgvard. They allow Plaintiffs’ claims under 8
1983 and the NVRA to be fully redressed.

(1) To the extent he has not alreadyelen, Defendant shall provide all registrants
covered by the permanent injunction with theneanformation provided to other registrants
(including but not limited to certificates of regiation); and must ensure that all elections-
related public education mateggincluding but not limited to vet-aimed notices and websites,
in all languages in which those documents ageglable, including English and Spanish) make
clear that voter registration apgitts need not provide DPOCarder to become registered to
vote, and need not provide any additional infation in order to complete their voter
registration applications.

(2) Defendant shall instruct all state aradinty elections officers, and must ensure
that all training and reference materials faotibns officials in Kasas (including but not
limited to the SOS’s County Electie Manual) make clear, thabter registratin applicants
need not provide DPOC in order to be regestieio vote, and need not provide any additional
information in order to completedlr voter registratin applications.

3) Defendant shall maintain the “VotereW” website to accurately reflect covered
voters’ registration status.

4) Defendant shall ensure that, in countiest use paper polboks, the names of all
registrants lacking DPOC appear in the same nraammekin the same list @il other registered
voters’ names, and that all reggants covered by this Orderadibe entitled to vote using
standard ballots rather tharopisional ballots apolling places on Election Day or when they

request advance mail-in ballots.
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The parties shall meet, confand file a joint status repo80 days before the next
primary election scheduled in Kansas to verify compliance with the permanent injunction.
Following this joint status report, the Courtyrdetermine whether modification of its final
order is warranted or whether any additional steps may be necessary to ensure that effective

relief for covered voters is not deniedotherwise undermined by Defendant.

VII.  Sanctions
Throughout this opinion, the Court referenced several instances when Defendant failed to
disclose evidence under Fed. R. Civ. P. 26(alp supplement discovery under Rule 26(e). In
many of these instances, the Court excluded theeeeal In others, Plaintiffs either withdrew
the objection, or the Court allowed the evidewith some limitation. At least once, Defendant
attempted to introduce such evidence despit€thet’s ruling excludingt. These violations
led to objections throughout tridespite the Court’s repeateffioets to educate Defendant about
his Rule 26 disclosure obligations.
The Court’s rulings were governed by FedQR:. P. 37(c)(1), which states that when a
party fails to produce information or identifyndtness in violation of Rule 26(a) or (e),
the party is not allowed to use thatormation or witness to supply
evidence on a motion, at a hearingaba trial, unless the failure
was substantially justified or is tmaless. In addition to or instead
of this sanction, the courn motion and after giving an
opportunity to be heard:
(A) may order payment of the reasonable expenses, including
attorney’s fees, caused by the failure;
(B) may inform the jury of the party’s failure; and

(C) may impose other appropriaanctions, including any of the
orders listed in Rule 37(b)(2)(A)(i)-(vf*

201Eed, R. Civ. P. 37(c)(1).
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In determining whether a failure to disclosé@mless or substantialjystified, the Court looks
to several factors: “(1) the gjudice or surprise to the pprgainst whom the testimony is
offered; (2) the ability of the piy to cure the prejudice; (3) thextent to which introducing such
testimony would disrupt the trial; and (4etmoving party’s bad faith or willfulnesg®® The
burden to demonstrate that the failure to disclose is harmlssthstantially justified is on the
party who failed to properly disclo$®’

There were several violatiotisat justified sanctions undBule 37(c)(1). First, the
Court issued a pretrial ruling on disclosissues involving Mr. MEerron and Dr. Richmai??
The Court found that Defendant failed to deaignMr. McFerron as agxpert witness after
determining that his proffered testimony we admissible lay opinion. As a sanction for
failing to properly disclose him amn expert, the Court requirétht he testify live, and not by
deposition as urged by Defendant. As for RBichman, Defendant attempted to submit an
untimely supplemental report by attaching it to his final withess and exkitfibtitrial. This
report contained estimates and aptlations based on new data that available to him in July
2017, yet Defendant failed to supplement at that tand,failed to disclose to Plaintiffs that Dr.
Richman would be issuing a suppiental report when the padimformally exchanged their
expert witness lists in January 2018l&iermine whether to file pretriBlaubertmotions. As
the Court explained in its previous Order, tlist-minute attempt at supplementation with new

data prevented Plaintiffs’ baittal experts from evaluatirige report and updating their own

20Zugene S. v. Horizon Blue Cross Blue Shield of B6R F.3d 1124, 1130 (10th Cir. 2011) (quoting
Woodworker’s Supply, Inc. v. Principal Mut. Life Ins. 70 F.3d 985, 993 (10th Cir. 1999)).

20%paliwoda v. Showmamo. 12-2740-KGS, 2014 WL 3925508, at *5 (D. Kan. Aug. 12, 2014).
204Doc. 490.

111



opinions. It also preverdePlaintiffs from filing aDaubertmotion by the deadline challenging
the new figures.

At trial, Defendant again attempted taroduce updated extrapalans by Dr. Richman
not included in his original or supplemental rapdfor example, Defendant tried to introduce a
new estimate by Dr. Richman of 3,813 noneitizegistrations in Kansas through a
demonstrative exhibit. Dr. Richman explairibdt this figure is derived from multiplying
3.3%—the percentage of noncitizens identifiethe national 2008 CCESataset with a voter
match file and self-reported registration—bywpdated adult noncitizggopulation estimate for
the State of Kansas of 115,500, included irshigplemental report. Dr. Richman had not
previously, in his supplemental report or otheeyispined that this represented an accurate
estimate of noncitizen registration in Kans&s. Richman attempted to explain the omission
from his previous reports by testifying that ‘¢hnitial report came out just before the source |
was getting that number [the noncitizen population in Kansas] from updated. And so in the
supplemental report, partly in response to the ptorg of one of the expts for the plaintiffs, |
updated the number to the mararent census estimate of tmember of adult non-citizens in
the state of Kansag®

Dr. Richman’s explanation for his late-dissed extrapolation was misleading and
conflated Dr. Ansolabehere’s criticisms of hegtional estimates with his Kansas estimates.
They are both based on the CCES, but on diffetatasets. Page 3 of Dr. Richman’s original
report, which he pointed th@ourt to during his testimonyecites the findings of his 2014

Electoral Studiegtrticle, that 3.3% of noncitizens nationally were registered to vote based on

20Doc. 511, Trial Tr. at 1455:8-19.
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2008 CCES dat®® Dr. Richman did not extrapolate tl3s8% figure to Kansas by applying it to
the American Community Survey'’s estimate ad ttumber of adult nonci#ens in Kansas at the
time of his original report (114,000). Insteadgnesented a differemixtrapolation based on
self-reported noncitizensho resided in Kansas (14) fraime 2006 through 2012 CCES. That
extrapolation was 32,000 noncitizen registrations.

Dr. Ansolabehere’s report extévaly criticized Dr. Richman’€lectoral Studiesrticle
and its findings about the natidmate of noncitizen registratiomcluding that the CCES is not
representative of the noncitizpopulation, and that classification error “can completely account
for Dr. Richman’s findings2°” Dr. Ansolabehere separateligticized Dr. Richman’s estimate
that 32,000 noncitizens in Kansas (an estnadtandoned by Defendant during his opening
statement given the small sample size) was fiawepart because it did not use the 2014 CCES,
which included only 4 respondent$o stated they were nonins, none of whom had a
matching voter record. This criticism targethd CCES sample he used, not the number of
noncitizens in Kansas.

Therefore, it was disingenuous to suggesinduinis testimony that his new estimate of
3,183 noncitizen registrants in Kansas was meaelypdated figure from $ioriginal report to

answer Dr. Ansolabehere’s criticisf¥. Notwithstanding the fact that Dr. Richman had an

206Ex, 952 at 3.
207Ex. 102 1 34.

208pefendant argued that the Court allowed this sbstupplementation with Plaintiffs’ expert Dr.
McDonald in a demonstrative exhibit. This is a false equivalency. Plaintiffs’ demonstrative exhiitlitincluded
a source citation to Dr. McDonald's report, contained the numerical equivalent of a peraeciteadgiin Dr.
McDonald’s report. His report stated that 22,814 out of 35,314 applicants who were sdspeBSeptember 24,
2016 remained suspended or were canceled on Decemt#1B6l The demonstrativeastd “22,814 or 70.9% of
applicants who were suspended on Sep. 24, 2016 redhsirspended or were camxkby Dec. 11, 2016.” The
Court overruled Defendant’s objectiontte percentage reference. Defendbhntgontrast, attempts to introduce an
entirely new estimate of noncitizen registration, in additathe many other estimates that Dr. Richman previously
asserted in his reports. The Court drew the lirteeatany figures Dr. Richman already calculated, which
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opportunity to answer such tcisms in his supplementalpert, he never opined that the
appropriate way to estimate noncitizen registration in Kansagvibe to multiply 3.3% by the
estimated number of adult noncitizens in Kansas. As the Court explaitmied, #tis troubled

by Dr. Richman’s attempt to insert yet anothencitizen registration estimate into the record
during the trial that had nbeen previously discloséf® The Court is even more troubled by his
misleading testimony upon closer inspee of the reports post trial.

Second, Defendant failed to disclose doents underlying the subsection (m) hearings
that have taken place since the DPOC law wasgih Exhibit 150 was pralad to Plaintiffs for
the first time during the trial. These records include the RCD forms for 6 applicants, and the
State Election Board orders and copies of supmpdocumentation for 5 géstrants, including
Ms. French. As the Court found tre record, this latproduced discovery violated Rule 26(a)
because Plaintiffs had requested Defendamtige “correspondence between Defendant Kobach
and any other person concerning flurpose or implementation oetBDPOC. . .. This Request
1 is not intended to include uniform letters senindividual registratn applicants regarding
their voter registration application8® Had Defendant properly disclosed these documents to
Plaintiffs, they would have been on noticews. French, a witness Defendant convinced the
Court to allow as a rebuttal witness mid-trial, despite his failure to disclose her as a witness

before trialP! Plaintiffs would have also been awafahe identities of the other individuals

Plaintiffs’ experts had a chance to consider. Defendant’s proffered evidence was no mere upmatersior of a
numeral to a percentage; he compares apples to oranges.

209y, 511, Trial Tr. at 1460:15-1461—6.
21Dgc. 510, Trial Tr. at 1225:13-22, 1234:7-24.

21pefendant disclosed his intention to call Ms. Frendheend of the trial day on Friday, March 9. The
Court initially granted the request, giving Plaintiffs thieekend to interview her and obtain the documents included
in Exhibit 150. After defense counsel rescheduled a weekend interview for Plaintifes Bféhch, Plaintiffs spoke
with her for the first time the following Monday morning before trial started, a few hours before her testimony.
Although Plaintiffs ultimately decided her testimony wageroelpful than hurtful and backed off their disclosure
objection as to her testimony, Ms. French is another example of a witness that should have bsed disdér
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who availed themselves of a subsectiol learing who could have potentially held
discoverable information or testified as witnesses at trial.

Third, Defendant attempted to elicistanony from Mr. von Spakovsky about updated
information and opinions not included in his an@ report, which he completed in 2016 and
never supplemented.

Fourth, Defendant repeatedly attemptethtooduce updated numbers of suspended and
canceled voter registration applicants baseteports that Mr. Caskey generated the weekend
before trial. These figures hadt been disclosed to Plaintiffeiring discovery. Defendant first
attempted to introduce these figukging his opening statementdemonstrative exhibits. The
Court excluded the demonstrative exhibits. thi#n tried to elicit th information through Mr.
Caskey. When that did not work, he asked forGbart to take judiciahotice of these figures.
The Court excluded the evidenceden Rule 37(c)(1) for failure to supplement discovery under
Rule 26(e), and because different numbers had &tgariated to in the Pretrial Order. The
Court also found that they were not appropratas for judicial noticdoecause they could not
“be accurately and readily determined froouises whose accuracy cannot reasonably be
questioned 2 Defendant again attempts to introdtivese numbers, despite their exclusion at
trial, into his proposed findingsf fact and conclusions of la#®

In responding to Plaintiffsdisclosure objections, Defendamés incredulous that the

Court would not allow him to introduce into thecprd the most recentsistics on canceled and

Rule 26(a)(1)(A), because she would/didikely had information that Defendanould use to support his defense in
this case that the DPOC law, including the hearing plaree is not burdensome. Nonetheless, the Court allowed
her to testify as a rebuttal witness because Ms. Ahrehigektified at length aboutathearing procedure, and was
not previously disclosed as a witness exped¢b testify in detail about that topic.

2123eeFed. R. Evid. 201(b)(2).
2133eeDoc. 523 at 36 1 76.
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suspended applications. But these numbers preraded to Plaintifffor the first time a few

days before trial in the form af demonstrative exhibit. In fad®laintiffs argued that Defendant

had not disclosed any updated information about the suspense and cancellation lists after March
2016. Because they were not previously providesinkifs had no way to verify their accuracy

with the underlying ELVIS recosd And their experts weret provided an opportunity to
supplement their opinions based on these new n@nliBoth Drs. McDonald and Hersh relied

on the March 2016 records provided to them by bdd@t to render their tiled analysis about

the contents of the suspense and cancellatits) éind to perform certain list matching. Had

these lists been updated, Plaintiffs could hakedshese experts to reevaluate their original

reports and supplement them based on the new data.

Because the updated information was provideal demonstrative exhibit, Defendant
suggested that this Court’s ctesy rule requiring disclosurd demonstrative exhibits 24 hours
in advance of their use should excuse his failorabide by Rule 26(e)’s duty to supplement
discovery. This argument was and is unavailiBgcause Defendant failed to provide updated
figures about the number of DOV applicants suspended or canceleMafch 2016, he may
not ambush the Plaintiffs and this Court with updanformation on the eve of, or during, trial.
This was a straightforwardalation of Defendant’s ongoing duto supplement discovery
disclosures under Rule 26(e), and under Rule 37(#h){d Court finds that the violation was not
harmless or substantially justifie The prejudice described abalemonstrates the failure was
not harmless. And, given Mr. Caskey’s testimabput the ease of rumg reports to capture
this data, the failure to disclose was not substiynjustified. IndeedMs. Ahrens described the
Kansas League’s ability to purchase the suspdiat several times after the DPOC law was

passed, as recently as the summer of 2017. nGius evidence, Defendant’s failure to
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supplement his March 2016 disclosure about treents of the suspense and cancelation lists
was not substantially justified.

The disclosure violations storth above document a path and practice by Defendant
of flaunting disclosure and discovery rules thig designed to prevent prejudice and surprise at
trial. The Court ruled on each disclosure &as it arose, but given the repeated instances
involved, and the fact that Defendant resigteelCourt’s rulings by continuing to try to
introduce such evidence aftercixsion, the Court finds thatfilner sanctions are appropriate
under Rule 37(c)(1), which permits, in additioretalusion of the evidere, “other appropriate
sanctions.” It is not clear the Court whether Defendant repe&gddiled to meet his disclosure
obligations intentionally or due to his unfamiliarigjth the federal rules. Therefore, the Court
finds that an additional sanati is appropriate in the forof Continuing Legal Education.
Defendant chose to represent his own office in this matter, and as such, had a duty to familiarize
himself with the governing rules pfocedure, and to ensure as léaed attorney on this case that
his discovery obligations wesratisfied despite his many duties as a busy public servant. The
Court therefore imposes a CLE requiremain® hours for the 2018-2019 reporting year
addition to any other CLE education required by his license. These 6 additional hours must
pertain to federal or Kansawitirules of procedwe or evidence. Defendant shall file a
certification with this Courbefore the end of the repargj period on June 30, 2019, certifying
that this CLE requirement has been met.

IT IS THEREFORE ORDERED BY THE COURT that Defendant’s Motion to
Exclude the Testimony and Report of. Bteven Camarota (Doc. 429)gianted in part and
denied in part, and Plaintiffs’ Motion to Exclude Patrick McFerron (Doc. 460, Bednasek Doc.

183) isgranted.
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IT IS FURTHER ORDERED that in Case No. 16-2105, tlurt finds in favor of
Plaintiffs Donna Bucci, Charles Stricker, [lThomas Boynton, and Douglas Hutchinson on their
remaining claim under 8 5 of the NVRA. PlaihSteven Wayne Fish’s remaining claim is
dismissed as moot.

IT IS FURTHER ORDERED that in Case No. 15-9300, tlurt finds in favor of
Plaintiff Parker Bednasek on his remag claim under 42 U.S.C. § 1983.

IT IS FURTHER ORDERED Plaintiffs’ requests for declatory and injunctive relief
are granted as set fbrin this Order.Defendant shall strictly complywith the directives in this
Order meant to enforce the Court’s permaigonction of the DPOC law and K.A.R. § 7-23-
15.

IT IS FURTHER ORDERED that Defendant shall attend 6 hoursaddition to any
other CLE education required by his ldeense for the 2018-2019 reporting year. The
additional CLE must pertain to fedé or Kansas civil rules of pcedure or evidence. Defendant
shall file a certification wittthis Court before the end tfe reporting period on June 30, 2019,
certifying that this CLE requirement has been met. This sanction is imposed under Fed. R. Civ.
P. 37(c)(1) for the disclosure violations iddetil in this Order undeRule 26(a) and (e).

IT IS SO ORDERED.

Dated: June 18, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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