Houck v. Corrections Corporation of America, Inc. Doc. 29

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MINDY M. HOUCK,
Plaintiff,
V. Case No. 15-9586-JAR-TJJ

CORRECTIONS CORPORATION,
OF AMERICA,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Mindy M. Houck filed this action seeking monetailgmages against Defendant,
Corrections Corporation of Amiern (“CCA”), alleging that CCA was negligent in failing to
provide a safe environment for Plaintiff in hggrson cell and that her privacy has been invaded
by CCA because it disseminated personal infoionmaegarding Plaintif& minor child to other
inmates. On January 24, 2017, the Court gchim@art Defendant’s motion for summary
judgment on Plaintiff's negligence claim, diredtfurther briefing on #invasion of privacy
claim under Fed. R. Civ. P. 56(f), and denied the motion to exclude expert as moot (Doc. 27).
Plaintiff has filed a supplemental response (Dog, 28d the Court is prepared to rule. The
Court incorporates by refaree its Memorandum and Ordam CCA’s motion for summary
judgment, which sets forth in detail the uncontrte® facts and analysid Plaintiff's invasion
of privacy claim.

Plaintiff contends thaCCA invaded her privacy dung her incarceration by publishing
information about her minor child on four diskai@ry reports disseminated to third- party
inmates, and that this invasion of privacy causedphysical and mental distress. As discussed,

Plaintiff clarified that her invsion of privacy claim is basexh the “intrusion upon seclusion”
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theory, defined by the Restatement defines almé& who intentionallyntrudes, physically or
otherwise, upon the solitude or seclusion of anpthrehis private affairsr concerns, is subject
to liability to the other for invsion of his privacy, if the intrush would be highly offensive to a
reasonable mart."The Kansas Supreme Court has reézegha cause of action based on this
theory, holding that to prevail up@uoich a claim, it is necessarydstablish two factors: “[f]irst,
something in the nature of an intentional irdezhce in the solitude or seclusion of a person’s
physical being, or prying into hgivate affairs or concerns; asdcond, that the intrusion would
be highly offensive to a reasonable persor.he essence of this claim “is that an individual’s
right to be left alone is integfed with by defendant’s physidatrusion, or by arntrusion of
defendant using his or her sensory facilititss Comment b to § 652B of the Restatement
(Second) of Torts explains:

The invasion may be by physical intrusioto a place in which the plaintiff has

secluded himself, as when the defendardds his way into the plaintiff's room

in a hotel or insists over ¢plaintiff's objection in entering his home. It may also

be by the use of the defendant’s senadh, or without mechanical aids, to

oversee or overhear the pltifis private affairs, ady looking into his upstairs

windows with binoculars or pping his telephone wirest may be by some other

form of investigation or examinationtmhis private concerns, as by opening his

private and personal mail, searching hig a his wallet, examining his private

bank account, or compelling him by a forgamlrt order to penit an inspection

of his personal documents. The intarsitself makes the defendant subject to

liability, even though there is no publiaat or other use of any kind of the

photograph or information outlined.

“While liability for the intrusion does natquire publication of a plaintiff's private

affairs, it does require thatdatdefendant place himself physically, or by means of his senses,

YFroelich v. Adair, 516 P.2d 993, 995-96 (Kan. 1973) (quoting Restatement (Second) of Torts § 652B
(1977)).

AWerner v. Kliewer, 710 P.2d 1250, 1255 (Kan. 1985) (citiigelich, 516 P.2d at 995).

3Peterson v. Moldofsky, No. 07-2603-EFM, 2009 WL 3126229, at *3 (D. Kan. Sept. 29, 2009) (quoting
Finlay v. Finlay, 856 P.2d 183, 189 (Kan. Ct. App. 1993)).



within plaintiff's zone of privacy.* “Consequently, it is both theanner of intrusion as well as
the nature of the information acquired that nrisst to the level of being highly offensive to a
reasonable person.'The defendant’s motive or malicerist an element, “for liability turns
upon the defendant’s actions as opposed to motfves.”

Here, there is no allegation that CCA intrugéysically, or by means of its senses, into
the presence of Plaintiff. Indeed, inmates dohave a reasonable expectation of privacy in
their mail while incarcerated at CCA, as clgaruitlined in the Inmate Handbook. Plaintiff does
not challenge CCA’s mail inspection policies stiad, Plaintiff alleges that CCA “otherwise
intruded” on her prigte affairs or concerns and that the ratf information disseminated in the
disciplinary reports to other inrtes was highly offensive to her aparent. Plaintiff further
asserts that CCA has not, and cannot offerepjanation as to why this conduct occurred, and
that the information about her daughter Wiasxplicably added to these reports in
parentheticals.” But as the pa# stipulated in the Pretrial @ar, this information had already
been obtained and used by the inmates involved:

6. On July 31, 2015 and August 6, 2015, CCA-Leavenworth employees
conducted an investigation into the urterized use of maby several inmates.

7. As a result of the invegation, several inmates wetharged with violation of
CCA'’s policies concerning the use of im@rrespondence by using manipulated
addresses to improperly correspond vaither inmates, and were issues
disciplinary reports.

8. On the disciplinary report for each inmate char@€ti\ employees
identified the mailing address used by theinmates, i.e. Kensley Jo L. Houck,
1488 White Street, Leavenworth, Kan§&948. The discipling reports were
disseminated to each of the inmates charged.

“Finlay, 856 P.2d at 190.

*Werner, 710 P2d at 1256.

®Froelich, 516 P.2d at 997.

"Pretrial Order, Doc. 25 at 2-3 (emphasis added).



Based on the record before it, including the supplemental brief submitted by Plaintiff as
directed, the Court finds that a reasonable jury would not edac¢hat Plaintiff suffered an
intrusion upon seclusion withithe meaning of 8 652B of the Restatement. While Plaintiff no
doubt found the dissemination of this information highly offensive as a parent, the record
indicates it was the other inmates who intrudacher private affairs by using the name and
address of her minor daughterimaproperly correspond with othammates, and that information
was obtained by CCA via the monitoring of in@iog and outgoing inmate mail. Accordingly,
CCA is also granted summary judgment on Pl#istinvasion of privacy claim under the theory
of intrusion upon seclusich.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant CCA’s Motion for
Summary Judgment (Doc. 23) is GRANTED;

IT ISFURTHER ORDERED THAT Defendant’s Motion to Exdude Expert (Doc. 24)
is DENIED as moot.

IT 1SSO ORDERED.

Dated: February 27, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE

®Fed. R. Civ. P. 56(f)(2) (“After giving notice and a reasonable time to respond, the court may . . . grant the
motion on grounds not raised by a party”).



