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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GARDNER GROUP, LLC,

Plaintiff,

V.
Case No. 15-9934
COMMONWEALTH LANDTITLE
INSURANCE COMPANY, et al.,

Defendants.
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MEMORANDUM AND ORDER

Plaintiff originally filed this action in th®istrict Court of Johnson County, Kansas seeking
redress for breach of contract, negligent missgntation and negligent nondisclosure against
defendant Commonwealth Lafidtle Insurance Company (“@amonwealth.”) Commonwealth
subsequently removed the action to this courtdbapen diversity of citizenship pursuant to 28 U.S
88 1332(a) and 1441(b). Howevphaintiff filed a Second Amended Petition adding claims agains
two additional defendants, SMS Ventures, [I8EMS”) and Randall Spés, both residents of
Gardner, Kansas. (Doc. 19.) Plaintiff also fileMotion for Remand to SeDistrict Court and For
Stay of Scheduling Order (Doc. 20). SMS andr®p filed an opposition to the motion to remand
(Doc. 26) and a motion to dismiss (Doc. 25) alleging that plaintiff's amemekitebn fails to state a
claim under Federal Rule of Civil Procedure 12(b)(6).

.  Factual Background
On May 29, 2007, SMS sold a tract of land tonti#fithat was located near the end of the

runway of the Gardner Municipal Airport. Theal estate contraadated September 8, 2006, was
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originally between SMS and David M. Johnson andisrassigns. Mr. Johnson assigned the contr
to plaintiff. SMS executed a warranty dgadportedly conveyingtte to plaintiff.

Commonwealth issued a titlesurance policy dated May 32007, insuring the land purchasg
by plaintiff. Plaintiff intended to deslop the land for commercial use.

In 2014, plaintiff obtained a coritct to sell a portion of the land. However, the contract wa
canceled after plaintiff was notifieabout an encumbrance on thie to the land. The City of
Gardner, Kansas created this encumbrance vilegracted Ordinance No. 2149 in May 2005, after
defendant Sparks submitted an applicatiorréapning of the land. Ordinance No. 2149 is an
avigation easement which limited the height afdings at the end ahe runway—specifically
providing “[tlhe 20 to 1 approachagle to the Gardner Municipal Airgarunway shall remain clear.”
The City of Gardner recorded the ordinance adlffice of the Registasf Deeds of Johnson County,
Kansas and published it in Ti&&ardner News in May 2005.

In Schedule B of its title insance policy, Commonwealth listed 12 exceptions from covers
including other easements to @y of Gardner. But Ordinance No. 2149 was not listed nor was
noted anywhere in the title insm@e policy issued to plaintiff.

Around February 19, 2015, plaintiff made@mand upon Commonwealth for its loss and
damage under the policy. Commonwealth den@aiage on April 24, 2015. Plaintiff claims that
Commonwealth failed to disclose the existence efdhcumbrance, which was in existence at the t
the title insurance contract was executed. Plaialsih claims that the encumbrance rendered the |
unmarketable and Commonwealth breached its contfaen it refused to pay for plaintiff’s loss.

In its amended complaint, plaintiff alleges tBMS and Sparks, as its officer, failed to discla

the easement on the land at the time of purchaséntifflclaims that SMS issued a Seller’s Affidavi
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and swore that there were no encroachments ugoiartid nor did SMS have any knowledge of any|
rights of possession by another partyaiitiff seeks damages that exceed $75,000.
[I. Legal Standards

A defendant may remove to federal court “anyl@ction brought in a State court of which tf
district courts of the United States have originalkdiction.” 28 U.S.C§ 1441(a). “Only state-court
actions that originally could haveeen filed in federal court m@e removed to federal court by the
defendant.” Caterpillar, Inc. v. Williams482 U.S. 386, 392 (1987). Fedearaurts have original
jurisdiction over civil actions where the amountiontroversy exceeds $75,000 and each defendat
a resident of a different state theach plaintiff. 28 U.S.C. § 1332(&aterpillar, Inc. v. Lewis519
U.S. 61, 68 (1996). However, “finoval jurisdictbn over diversity cases is more limited than
jurisdiction over diversity casesigmally brought in federal court because removal based on dive

is available only if none of the fimndants is a citizen of the staewhich the action is brought.Wolf

Creek Nuclear Operating Corp. v. Framatome ANP,,14t6 F. Supp. 2d 1081, 1085 (D. Kan. 2006);

seealso28 U.S.C. § 1441(b) (providg that an action based on &g other than original
jurisdiction is only removable “if none of the fias in interest properlpined and served as
defendants is a citizen of the Stateninich such action is brought.”).

Because this is a court of limited jurisdiction, the court must refrain from exercising
jurisdiction unless it is ceain that such jurisdiction has been granted by Congf®ss.Adams v.
Reliance Standard Life Ins. C@25 F.3d 1179, 1182 (10th Cir. 2000) (fight of the limited subject
matter jurisdiction granted to the fedkecourts by Congress, we have a duty to satisfy ourselves tf
jurisdiction is appropriate.”). The removing dediant carries the burden of demonstrating that
removal was proper and that the federrt has origial jurisdiction. See McNutt v. Gen. Motors

Acceptance Corp298 U.S. 178, 189 (1936). Federal removasgliction is statutory in nature, and
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the governing statutes are to be strictly constri@&thmrock Oil & Gas v. Shee®&l3 U.S. 100, 108—
09 (1941)Merrell Dow Pharm., Inc. v. Thompsofi78 U.S. 804, 814 (1986). It is well-settled that
presumption is againstmoval jurisdiction.Coca-Cola Bottling of Emporia, Inc. v. S. Beach
Beverage C.198 F. Supp. 2d 1280, 1285 (D. Kan. 2002). DoulibH#Haes must be resolved in favo
of remand.Fajen v. Found. Reserve Ins. C683 F.2d 331, 333 (10th Cir. 1982).

[11.  Analyss

Plaintiff is a Kansas limited liability company, with its principal placéasginess in Kansas.
Plaintiff's three members are individuals whasecipal residence is Lenexa, Kansas.
Commonwealth is a Nebraska corgara, with its principal place of bugess in Nebraska and Florid

At the time of removal, Commonwealth was gole defendant. kever, Commonwealth
later filed a designation @omparative fault and identified S3/and its officers, directors, and
stockholders as a party whose fault wab@éaompared in plaintiff's case.

Plaintiff filed an amended petition and claimeédxxh of contract, fraudulent concealment, g
negligent nondisclosure ampst SMS and Sparks. SMS is a Kansas corporation with its principal
office in Gardner, Kansas. Sparks is an officet @asident agent for SMS whose address is also in
Gardner, Kansas.

The citizenships and residencies of each pagyat in dispute. As plaintiff and SMS and
Sparks are residents of Kansasnptete diversity is lacking. However, SMS and Sparks claim thg
they are fraudulently joined and oppgsaintiff’s motion for remand.

A. Fraudulent joinder

Fraudulently joined parties should be ignoredtfe purposes of assesgiwhether removal is
permitted. See Dutcher v. Mathesor33 F.3d 980, 987-88 (10th Cir. 2013). To establish fraudulg

joinder, the removing party must demonstrate either: “(1) actual inathe pleading of jurisdictional
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facts, or (2) inability of the plaintiff to establishcause of action against the non-diverse party in s
court.” Id. at 988. Defendants oppose remand and bkeaaway burden of proving fraudulent joinder
and all factual and legal issues mibstresolved in plaintiff's favorld. To prove their allegation of
fraudulent joinder, SMS and Sparnkaist demonstrate that there ispussibility thatplaintiff would

be able to establish a cause di@ctagainst them in state cou@ee Montano v. Allstate InderNo.
99-2225, 211 F.3d 1278, 2000 WL 525592, at *1 (10th Cir. Apr. 14, 200@® court must decide if
plaintiffs amended complaint statesause of action against SMS and Sparks.

B. Rule 12(b)(6)

To the extent this court has subject mgtiesdiction, the court mst determine whether
plaintiff's action is subject to dismissal becatudails to state a claimpon which relief could be
granted. The court grants a motion to dismiss ukdd. R. Civ. Pro. 12(b)(6) only when the factua
allegations fail to “state a claim telief that is plausible on its faceBell Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007). However, thenth Circuit has applied a stectstandard in a removal case
than that for dismissing a chaiunder Fed.R.Civ.P. 12(b)(65ee Montano2000 WL 525592 at *2.
Absent fraudulent joinder, determination on the mesiitsuld be left to the @te court where the actio
was commencedld.

Although the factual allegations needt be detailed, the claimnsust set forth entitlement to
relief “through more than labelspnclusions and a formulaic recitati of the elements of a cause of
action.” In re Motor Fuel Temperature Sales Practices Ljt&34 F. Supp. 2d 1214, 1216 (D. Kan.
2008). The allegations must comtdacts sufficient to state a ataithat is plausible—not merely
conceivable.ld. “All well-pleaded facts, as distinguisheain conclusory allegations, must be take|

as true.” Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984%e also Ashcroft v. Ighd@56 U.S.
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662, 681 (2009). The court construes any reasolfraBlences from these facts in favor of the
plaintiff. Tal v. Hogan453 F.3d 1244, 1252 (10th Cir. 2006).
Generally, a court does not look beyond the fafce complaint when analyzing a Rule

12(b)(6) motion.MacArthur v. San Juan Count$09 F.3d 1216, 1221 (10th Cir. 2001). There are

two exceptions to this ruleLarson v. Safeguard Properties, In879 F. Supp. 2d 1149, 1152 (D. Kan.

2005). First, the court may consider the part@gument contained in their memoranda concernin
motion to dismissld. Second, if a plaintiff does not incorpde by reference or attach a document
its complaint, but the document is referred to indbmaplaint and is central to the plaintiff's claim, a
defendant may submit an indisputably autherdjgyco the court to be considered on a motion to
dismiss. Id.

As mentioned above, plaintiff rkas claims against SMS and Sparks for breach of contract
fraudulent concealment, and negligent nondisclosure@andsrepresentation. the court finds that
even one cause of action is valid, the case should be remanded.

C. Fraudulent concealment

A court sitting in diversity will apply théorum state’s substantive and choice of law
provisions. Kipp v. Myers 753 F. Supp. 2d 1102, 1107 (D. Kan. 2010). “Kansas uses tHexlbei
rei sitaewhich provides for the use of local law to detarenthe rights and obligations of the parties
real property.”ld. Thus, the court will apply Kansas law.

Kansas has adopted the Restatement (Seodayts § 550 (1976), which defined frauduler]
concealment as:

“One party to a transaction who by concealtma other action intentionally prevents

the other from acquiring material informatimnsubject to the same liability to the

other, for pecuniary loss as though he hatestthe nonexistence of the matter that the

other was thus prevented from discoveringldnson v. Hackman CorNo. 98,073,
192 P.3d 1130, 2008 WL 4471679, * 5-6 (Kan. Ct. App. Oct. 3, 2008).
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To establish fraudulent concealment or friydsilence, plaintiff must show the following
elements: (1) SMS and Sparks had knowledge of material facts whichfpthechtiot have and could
not have discovered by the exsebf reasonable diligence) @MS and Sparks were under an
obligation to communicate the materatts; (3) they intentionally failed to communicate the mate
facts; (4) plaintiff justifiably reed on SMS and Sparks to commeatie the material facts; and (5)
plaintiff sustained damages as a tesfitheir failure to communicateSee Stechschulte v. Jennings
298 P.3d 1083, 1097 (Kan. 2013).

a. Knowledge of material fact

Plaintiff refers to SMS’s affidavit that it praped for plaintiff's lexder, which states SMS
swore that there were no encroachments upon thempyapeother facts by which title to or possessi
might be questioned, and that SMS did not heawe knowledge of any rights of possession by any
other party.

“A fact is material if it is one to which reasonable man would attach importance in
determining his choice of action ithe transaction in questio®oegel v. Colorado Nat’l Bank of
Denver 857 P.2d 1362, 1367 (Kan. Ct. App. 1993). Pldiptifchased the land to develop it for
commercial use. Plaintiff claims that it wdulot have purchased the land had it known of the
easement.

Section 3 of the parties’ reabtate contract provides:

“Evidence of Title: Seller shall furnish buyan owner’s indemnity title insurance

policy in the amount of the purchase price framompany authorized to insure titles in

this state, insuring a merchantable fee sintigiein the buyer’s namas of the date of

recording of the deed. Seller shall within tiys after execution of the contract deliver

a titte commitment to the buyer. Buyer shmadtify seller in writing of any valid

objections to the title withiten days after receipt of sditle commitment and seller

shall then have a reasonable time but neixteed sixty days within which to rectify

the title and in such cases the time aofsahg shall be extended accordingly. In the

event title objections cannot be satisfieithin sixty days, buyer may elect to waive
such objections.” (Doc. 26-1, 5.)
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Plaintiff claims that SMS and Sparks had knalge of the easement when they sold the land,

but neglected, failed, and refuseditsclose the easement to pldintiSparks is an officer and
shareholder in SMS’s corporationdaplaintiff argues that his knowledge is imputed to SMS, the s¢
under the contract. Plaintiff furthalleges that SMS and Sparke&ched the contract when they
failed to furnish plaintiff with arowner’s indemnity title policy isuring a merchantable fee simple
title in plaintiff's name as of the date of thecording of the deed. Specifically, although SMS did
provide a title policy, it failed to note the etaace of the avigain easement on the land.

b. Duty to disclose

SMS and Sparks claim that they did not hadeity to disclose the easement and therefore,
plaintiff cannot show that nonstilosure was fraudulent.

Kansas courts have held thag tthuty to disclose arises in twauations: 1) a contracting party
that has superior knowledge, or knedgje that is not within theasonable reach of the other party,
has a legal duty to disclose information mateteahe bargain; and Pjarties in a fiduciary
relationship must disclose materiaformation to one anotheKestrel Holdings I, L.L.C. v. Learjet
Inc., 316 F. Supp. 2d 1071, 1078 (D. Kan. 2004). A contrggiarty has a duty to disclose material
facts if it “knows that the other is about to enter ithte transaction under mistake as to such facts,
that the other, because of t@aship between them, the customs in trade, or other objective
circumstances, would reasonably expect disclosure of such f&8usge) 857 P.2d at 1365. The dut
arises at the time of contractingestrel Holdings I, L.L.G.316 F. Supp. 2d at 1078.

Plaintiff does not claim that SMS and Sparks owedfiduciary duty. Instead, plaintiff claimg
SMS and Sparks had an affirmatihety to disclose the easement since they had actual knowledg
and knew or should have known that plaintiff had no actual knowlefddpe easement. The parties

were in a transactional relationghivhich resulted in SMS’s duty frovide merchantable fee simplg
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title to plaintiff if possible. SMS also was poovide plaintiff with a itle commitment and title
insurance. While SMS did not gierm the title search, it did hawkeowledge of the easement on the
land. Plaintiff performed a physical examinatend reviewed the title commitment and insurance
policy—none of which identified the easement. Andlevplaintiff could havepaid for or conducted
its own independent title search, it was remjuired by the contract or law.

The court recognizes that “mere silence or failio disclose does not by itself constitute
fraudulent concealment.Freebird, Inc. v. Merit Energy Co883 F. Supp. 2d 1026, 1036 (D. Kan.
2012). However, plaintiff presents a valid argument that SMS and/or Sparks received the title
commitment lacking identification of the easemenet, did nothing to correct it or disclose the
existence of the easement after Commonwealth failed to incluBeetid (“[A]lny statement, word, or]
act which tends to the suppression of the truth nenithe concealment fraudulent . . ..”) SMS and
Sparks’ actual knowledge of the easgrtr—and failure to correct thel&é commitment or disclose the
easement—is what gives rise to the claim.

c. Intentional failureto communicate

Plaintiff claims that Sparks had actual knowledfi¢he easement, but intentionally failed to
disclose it when he had a duty to do so. liridisputed that SMS and Skahad knowledge of the
easement prior to the sale of the land, yet failed to disclose this fact to plaintiff. At this stage, th
presumes plaintiff's pleadings as truseeTal, 453 F.3d at 1252 (the cowanstrues any reasonable
inferences from the facts in favor of the plaintiff).

SMS and Sparks argue that they could reidiulently conceal a plib ordinance because
Kansas courts charge parties with constructivecaaif public records. They cite Kan. Stat. Ann. §
58-2222 which states that register of deeds filings impart notice to all persitwescohtents thereof.

However, the Tenth Circuit recently held thagCording acts are not intended as protection for
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fraudulent liars. Their purposetis afford protection to personsha buy a recorded title against thos
who, having obtained a papeitdi have failed to record it. The mase of the [recording] statutes is
fully accomplished without giving them a colledkeffect that protects those who make
misrepresentations from liability.Stewart Title Guar. Co. v. Dudé08 F.3d 1191, 1195 (10th Cir.
2013) (citing Restatement (Second) of Torts § 540, cmt. b)

SMS and Sparks argue that pldi fails to state a claim because there must be some
affirmative act to prevent knowledge of the faime affirmative act of concealment, or some
misrepresentation to exclude siespn and prevent injury. Plaintiff does not allege that SMS or
Sparks actively did anything to preveaaintiff from learning about theasement. But plaintiff claim
that SMS and/or Sparks had a dtgydisclose the easement. SM#l&parks acknowledge that they
paid for the title insurance policy and delivered titile commitment to plaintiff. SMS and Sparks
therefore had an opportunity toview the title commitment andstilose Commonwealthfailure to
find the easement in the title search. SMS andkSpawareness of the easement gave them supe
knowledge of a material fact. Piff could not have reasonabilyscovered this material fact by
doing an inspection of the property. Nor were thegler any obligation to do an independent recor]
search. Defendants failed to disclose this tagtaintiff even though theknew about the easement.

d. Reliance

“A recipient of a fraudulent misrepresentatiefustified in relying upon its truth without
investigation, unless he knows orshr@ason to know of facts whiamake his reliance unreasonable
. The test is whether the recipient has informatwich would serve as a dangagnal and a red light
to any normal person of his intelligence and experienefison 2008 WL 447167 at * 11 (citation

omitted)
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Plaintiff claims that it relied on SMS and Sksirfraudulent concealment and nondisclosure
the easement and purchased the land because it waawaret of the easement. Plaintiff notes that
SMS’s president executed an Aféivit of Seller indicating thdte had no “knowledge of other
discrepancies, overlaps, encroachments by improvemgisputes with owners of adjoining property
or with utility companies, nor other facts by reason of which titler fpossession of the real estate
might be questionedr disputed.”

SMS and Sparks claim that they bargainedifited liability because plaintiff expressly
agreed to “waive[ ] any requiremerggarding seller’s disclosureslasyer is buying the property in it
present condition and buyeas inspected the propeepd knows of the defecti$,any.” (Doc. 26, at
17.) SMS and Sparks argue tha contract makes clear tha¢ land was conveyed “in an ‘as is’
condition . . . subject to recordegistrictions, right of waygasements, and C-2 zoning, on the
following terms and conditions.” Because of thess/sions, defendants argtleat plaintiff’'s claim
nullifies the limited liability for which it bargained for and plaintiff contractually assumed a duty t
inspect and expressly “waivedhy disclosure requirements.

Defendants cit®oegel v. Colorado Nat’l Bank of Denyeas authority for their argument that
they contracted for limited liability andalnot breach their duty to disclose. Boege] a buyer
contracted to inspect and puase a piece of land “as is” atite seller specifically made no
warranties.ld. at 1364. The seller knew the irrigation gystto be defectivegut the buyer did not
conduct a reasonable inspection; consequemlylid not find the material defectl. at 1364—65.
The buyer claimed fraudulent concealment and atgu&t the seller haa duty to disclose the
defective irrigation systemld. at 1363. The court held that the seller had no duty to the buyer beg
the buyer was an experienced farmer and he failegbgonably inspect theigation system prior to

closing. Id. at 1365 (citingGreen v. Geer720 P.2d 656, 659 (Kan. 1986)).
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The court agrees that the c@dtual provisions provide thdte land was sold “as is” and
plaintiff agreed to inspect th@roperty—and did so—and waived disslioes. But the “as is” provisio
does not automatically preclude reli@rbecause “an ‘as is’ provisionarreal estate contract does n
bar a buyer’s claim based on fraudrdentional misrepresentation3ee Larson379 F. Supp. 2d at
1156;see also Osterhaus v. Tp19 P.3d 888, 900 (Kan. 2011) (“Butontractual waiver does not
necessarily bar claims such as fraudulent missgmtation and breach of camtt as a matter of law
where a buyer's reasonable inspatpoor to purchase did not realea seller’s false representation
and later defects are discovered.”) The reasonablehesantiff's inspections is a question of fact
and SMS and Sparks have not shovat fiaintiff cannot provany set of facts enlihg them to relief.
See idat 1155.

Plaintiff did not waive SMS’s contractual promit convey merchantable fee simple title.
Plaintiff claims that the waiver of SMS’s discl@sa was nullified when it swore that the property w
free from encumbrances. Furthermore, plaiatifues this waiver does not limit SMS and Sparks’
obligation to disclose the easement once it was missing from the title commitment. Plaintiff allg
that it did not find the easement through a visasthection and was justifileon relying on the title

search it contracted for to determine defects tditleebefore it closed on thland. “[W]hen a vendor

or lessor has knowledge of a defect in property whictoiswithin the fair andeasonable reach of the

vendee or lessee and which he cawdtidiscover by the exercise r&fasonable diligence, the silence

and failure of the vendor or lessor to disclose tHealén the property constitute actionable fraudul¢

concealment. [Citation omitted.]JGreen 720 P.2d at 658.
SMS and Sparks claim that plaintiff faileddonduct even a cursory public records search,
which caused the alleged harm. But SMS agreedytdgoan title insurance policy and deliver the tit

commitment to plaintiff. Aside from physicalspection and title work, ghcourt is not aware of
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Kansas authority stating that a plaintiff must geother title search dorandependent from the title

search it contracted for—in order to be found teehexercised due diligence in discovering defects.

Furthermore, the Kansas Supe@ourt has refused to folloBlack v. Black68 P. 662, 666—67 (Kan|

1902), in some cases in which the plaintiff could reatsonably have been expected to check the
public record.Doll v. Chicago Title Ins. Cp517 F. Supp. 2d 1273, 1279 (D. Kan. 2007). “Likewig
if a party be prevented by frauscbi availing himself of the benebf the record, obe led by such
means to forego an investigation of the recordpme participating in #afraud can insist upon the
enforcement of the duty to do so-futto v. Knowlton108 P. 825, 826 (Kan. 1910).

The court finds that plaintiff has stated a glaie claim that it justifiably relied on SMS’s
affidavit, Sparks’ silence, and the absence ofraotg of the avigation easemt in the title opinion,
and then changed its positionrgliance upon these facts. As auk, plaintiff arguably suffered
actual damages, including: lost profits, loss ofuhlkeie of the property, maintenance, development
financing expenses attributablett® property, and loss of chance to market the property as a res
SMS and Sparks’ fraudulent concealment.

C. Statute of limitations

Plaintiff claims that it discovered the easetiarMay 2014, when a sale for a portion of the

land did not occur due to discovenf/the easement. Plaintiff further alleges that it discovered in M

2016 that SMS and Sparks had actual knowledgeeogdisement when they sold the land to plaintiff

in 2007. Plaintiff filed the original petition inate court on October 1, 2015 and argues that it is
timely.

Under Kansas law, an action for relief on the ground of fraud must be brought within two
years. Kan. Stat. Ann. 8 60-513(a)(3). But the cause of action shall not be deemed to have ac

until the fraud is discoveredd.
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SMS and Sparks argue that plaintiff'sddulent concealment claim is untimely because

Kansas imputes constructive knowledge (and thezefmcovery) on plaintiff because the fraud cou

have been discovered by searchingphblic records. The court findsahplaintiff's cause of action i$

timely filed because it was natvare of the fraud until 2014.

In the alternative, even flaintiff's case was filed beyondehwo-year window, plaintiff has
presented sufficient facts to warrant tolling of the{year statute of limiteons under the doctrine of
equitable estoppel. Equitable estebapplies if the defendant hamluced the plaintiff to delay filing
the action either through affirmae acts or through sifee concerning material facts when under aj
affirmative duty to speakZurn Constructors, Inc. v. B.F. Goodrich C846 F. Supp. 1051, 1056 (D
Kan. 1990).

The court has found that plaintgtated a plausible claim that SMS and Sparks had a duty
disclose the easement and failed to do so. Hfdmats also explained why dwlligence did not lead
or could not have led it to thestiovery of the easement in 2007.ctéal fraud in the technical sense
is not required to create estoppeld. Therefore, the court finds that plaintiff has stated a plausibl
claim of equitable estoppel to totle two-year statute of limitations.

D. Conclusion

Plaintiff has stated a plausgbtlaim for fraudulent concealment against SMS and Sparks.
“[L]iability for fraudulent concealrant depends in large part orethuyer’s inability to discover a
defect with a reamable inspectionLarson 379 F. Supp. 2d at 1156. As a result, SMS and Spark
not fraudulently joined and this court lacks sdbjmatter jurisdiction because the parties are not

diverse. See Montano2000 WL 525592 at * 2 (stating that remasdequired if any one of the claim

against the non-diverse defendant is possibly viable). The court will not address plaintiff's other

claims.
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IT ISTHEREFORE ORDERED that plaintiff's motion to remad to state court (Doc. 20) is
granted. The court lacks jurisdiati over plaintiff's claims because diversity is not complete under
U.S.C. 88 1332(a) and 1441(b).

IT ISFURTHER ORDERED that defendants SMS and SpaMdetion To Dismiss (Doc. 25)
is denied without prejudice. Plaintiff hasepented a plausible akiagainst defendants.

Dated this 18th day of JanuaBQ17, at Kansas City, Kansas.

¢ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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