United State

of America v. Hattrup D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

In the Matter of the
Tax Indebtedness of

)

) Case No. 15-mc-00219-CM
SCOTT GREGORY HATTRUP )

)

MEMORANDUM AND ORDER

This matter comes before the court upon respon8cott Gregory Hatip’s Motion to Reoper
Redemption Period (Doc. 13) and petitioner United States of America’s Motion to Strike respo
motion (Doc. 14).

l. Factual Background

Petitioner originally filed this action to celtt unpaid taxes by levying on pro se respondent
Scott Hattrup’s house. Because respondent’s house was his principal residence, petitioner soy
judicial approval of the levy under 26 U.S.C.388(e)(1)(A). Out of an abundance of caution, the
court held a hearing on respondsmtbjection because he procequo se, although the court now
notes that respondent did practiae for a period of time. Aftes hearing, on February 10, 2016, th
court issued an order granting fegy. Respondent did not appeabahe court termisted the case.

On June 13, 2017, respondent filed his cumeattion, claiming that petitioner auctioned his
house on October 6, 2016, but never notified him otttle. Respondent firldarned about it from
the purchaser’s attoey on May 17, 2017, well beyond the 18Qrd#atutory redemption period.
Respondent argues petitioner’s éaé to notify him deprived him of due process by preventing his
timely redemption of the property.

Petitioner then filed its motioto strike respondent’s motiorRetitioner argues that the court
should dismiss respondent’s motion under Federal &ubiavil Procedure 12(b)(1) and (2) because

respondent failed to establish the court’s subject-matter anonadrarisdiction. Alternatively,
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petitioner argues that the court should strileertiotion under Rule 12(f) bause respondent’s motior|
can be construed as a pleading that is immateridle original February 2016 case. Respondent’s
response attempts to meet the 12(b)(1) and 12(B¢R)rements by listing atutes giving the court
jurisdiction. Respondent alswgues that the issuasd parties involved in his motion are the same
those in the original case, ahdcause reviewing his motion novowld promote judicial efficiency,
the court should not strike it.
. Legal Standards

A. Administrative Tax Levy

Government tax levies initiated under B65.C. § 6331-44 are administrative levidsnited
States v. Rodgergl61 U.S. 677, 682 (1983). Auhistrative levies genellg do not require court

involvement. However, if the taxpayer owes mittran $5,000 and does not have sufficient asse

pay the amount due, the governmerdy levy a taxpayer’s residencdeafobtaining court approval.

26 U.S.C. § 6334(a)(13), (e). In its petition te ttourt, the government siushow: “[t]he underlying
liability has not been satisfied, the requirementsay applicable law oadministrative procedur
relevant to the levy have been met, and no reaserdiigirative for collection of the taxpayer’s de

exists.” 26 C.F.R. § 301.6334-1(d)(1).
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If the taxpayer files a timely objection assegtia genuine dispute of material fact which

challenges any of the three elements under 8 301.6@B4t), the court wilschedule a hearing whe
the taxpayer may refute the government’'s cdites. 26 C.F.R. § 301.6334-)(d). If the court
grants the levy, the government may sell the residence. 26 U.S.C. 8§ 6335. The taxpayer may
the property within 180 days of the sale by payihg purchaser the purchase price plus intef
26 U.S.C. § 6337(b)(1), (2).

B. Requirementsto Establish Personal Jurisdiction
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To initiate a lawsuit, the Federal Rules of CRrocedure require a party to file a complajint

with the court, obtain a summons signed by thekaed stamped with the court’s seal, and serve
other party with both documents. Fed. R. Civ. P. 3FBe summons is crucial in initiating a laws
as it “[directs] an individual . .to participate in a civil action oforgo procedural or substantiv
rights.” Murphy Bros. v. Michetti Pipe Stringing, IncG26 U.S. 344, 350 (1999). “[S]ervice

summons is the procedure by which a court having vandgurisdiction of the subject matter of t
suit asserts jurisdiction overdtperson of the party serveddississippi Pub. Corp. v. Murphre826
U.S. 438, 444-45 (1946). Only after the summons Ieen served may a federal court exer
personal jurisdiction over a defendar®mni Capital Int’l, Ltd. v. Rudolf Wolff & Cp484 U.S. 97,
104 (1987).

[Il.  Discussion

Because respondent filed an objection to the government’s petition to levy upon his p

residence, the court held a hegriheard his objection, and issued &tem order of judicial approval

to levy respondent’s principal residence. In additio stating respondent’s tax liability exceed
$5,000, the petition assertedespondent had not paid the @amt owed; petitioner adhered

applicable laws and procedures related to the lamgi no reasonable alternatives existed to sa
respondent’s debt. The courtisvdlvement was limited tassessing respondentkallenges to thos
three assertions. Respondentegbgd to the second and thirdsadions, the @urt heard those
objections, and finding respondent’s arguments unpgkgjathe court then issued an order grant

the court’s approval for péitbner to levy upon respondenpsincipal residence.
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The court order constituted a final decision. “ldl decision’ generally is one which ends the

litigation on the merits and leaves nothing fbe court to do but ecute the judgment.Catlin v.

United States 324 U.S. 229, 233 (1945). The court evieddathe merits of petitioner's an

d




respondent’s arguments and granted the petitions dided the litigation, and the court closed
case.

Respondent’s current submission attempts to reopen that case. But he does not pro
precedent suggesting that doing sqieper. His only argument that it would promote judicia
efficiency and allow the case to progress mordtlgwthan starting a newase. But responder

ignores the fact that thisase was only before the court to resdllre very discrete issue of wheth

petitioner should be allowdeto levy on respondent’s personal rescke The courtetided that issug

and closed the case. Absent authority to therapntthe court will not noweopen the case to he

respondent’s grievances on that process. Thouglomdsnt construes his filiregs a motion, it is more

analogous to a complaint. It raises an issue aeitdie scope of thosegwously addressed by th
court and seeks relief that was originally unavddabThe proper course for respondent to add
petitioner’s alleged failure to nogithim of the redemption period fdris residence isiot to file a
motion in this case. This case is closed.

IT IS THEREFORE ORDERED that respondent’'s Motion tReopen Redemption Perig
(Doc. 13) is dismissed.

Dated August 3, 2017, at Kansas City, Kansas.

¢ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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