Washington

. Henry et al D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOE C. WASHINGON,
Plaintiff,
V. Case No. 16-2100-CM
JARED HENRY, et al,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Joe C. Washington ibgs this action under 42 U.S.€.1983 against Wichita polic

officers Jared Henry and Donald bte alleging that defelants violated hisdurth Amendment rights

by using excessive force while arresting him. mitiiwas arrested at his home on August 7, 2014
later pleaded guilty to numerous charged related to the incident.

The matter is now before the court on defendants’ Motion for Summary Judgment (Do

bc. 50

(1)

and

c. 37).

Defendants allege they are qualifiedly immune becthesgacted reasonably in response to plaintiff’'s

resistance. They argueapitiff is judicially andcollaterally estopped from claiming he did not reg

during the incident because he pledduilty to three counts of batteryor the following reasons, th

court finds defendants are entitledqualified immunity and therefe grants defendants’ motions.
l. Factual Background

On the evening of August 7, 2014, plaintiff watshome watching a football game on TV w

a friend. At the conclusion of the game, plaintifbve his friend home andogtped at a liquor stors.
As he drove back to his houseaiptiff noticed flashingolue lights approximately two blocks behind

him. Plaintiff, however, contingkto drive home despithe police car remaining behind him with its

lights flashing. As plaintiff approael his house, he stoppbis car in the middlef the road and the
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backed into his driveway. As he was parkimg car—with his windows rolled down—plainti
noticed the police car had stopped in the middle efdtineet and that arfficer was running in his
direction. Plaintiff testified that as he reached down to apply his emergency break, the officer r:
the driver's side door, grabbed him by his shud]led him out of the car, and shoved him to
ground. Plaintiff alleges at thisie he was severely beaten by tfiecer—later identified as Office
Henry—without any provocation on his part. He migithat Officer Henry straddled him across
back and punched him in the ribs with his fist gmohched him in the head all while telling him
“not resist.” Plaitiff denies ever resisting arrest and inst@aaintains he was immediately pinned
the ground, unable to move, while continuing to plestth Officer Henry to determine what he h;
done wrong. It is uncontrovertdat at some point during the approximately 45-second stru
plaintiff was tased at least two times. Officenanaged to place plaintitinder arrest, and he wa
struck in the head at least omere time while in handcuffs.
Defendants’ account of the incident is largelynsistent with plaitiffs’ story. Defendants
allege that on the night of August 7, 2014, tidgerved plaintiff making aght-hand turn without
using a turn signal. Defendantactivated their emergency lights and siren and began to fq
plaintiff. Plaintiff, however, diregarded the officers and continueddrive several blocks to hi
home. Defendants grew suspicioas plaintiff stopped bi car and reversed toack it into his
driveway. Officer Henry, uncertaiof whether plaintiff intended to verse his car in order to flee th
scene, drew his firearm and then approachedcéineas it came to a stap the driveway. After
holstering his gun, Officer Hepmapproached the driversgde window to instruct plaintiff to get out ¢
the car. As he approached the, ¢ar noticed plaintiff reaching downs'af to retrieve something fron
under the seat where some people keep weapqmot. 38-3, at 3.) Offier Henry responded b

pulling plaintiff out of the car. At this point, lndants claim plaintiff tackled Officer Henry into
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chain link fence, prompting an ensuing strugglefic®f Henry maintains thdte felt plaintiff attempt
to grab his gun from his holster and attempt to drialtaser. Defendangimit Officer Henry taseq
plaintiff in an attempt to overcome his resigtann order to place him under arrest. Additio
officers arrived at the scene to assist, and plaintiff was eventually handcuffed.

An ambulance arrived at the scene, and itastoverted as to whether plaintiff refus
medical assistance or was denied further medical tegdtm Plaintiff claimse suffered “redness” t
his left eye and that prior shoulder injuri@ere aggravated because of the struggle.

Plaintiff was charged in Sedgwick County District Court wiglony Attempted Robbery fo
trying to grab Officer Henry’s gurand several misdemeanors and tecaiffifractions. Plaintiff pleadeq
guilty to eight amended charges including three coohimisdemeanor battery, and one count eag
interference with law enforcement, attemptedminal deprivation of property, possession (
paraphernalia, transporting an open contaized, failure to signal when turning.

. Legal Standards

a. Summary Judgment

Summary judgment is appropriafehe moving party demonstes that there is “no genuine
issue as to any material fact” atfit it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(c). A “genuine” factual dispute requiresm@ohan a mere scintilla of evidencénderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986). The party seglsummary judgment bears the initia
burden of showing the absence of geyuine issue of material fadCelotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Once the moving party dematestran absence of evidence in support of ar
element of the case, the burdearttshifts to the nonmoving pamyho “must set forth specific facts
showing that there is a genuine issue for tridltiderson, 477 U.S. at 248. The nonmoving party

“may not rest upon the mere allegaoor denials of his pleadingld.
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In making the summary judgment determination, the court must view the evidence and
reasonable inferences in the lightshtavorable to the nonmoving partgdier v. Wal-Mart Sores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiMgtsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986)). Ultimatelthe court evaluates “whether the evidence presents a sufficient
disagreement to require submission to the jury or kdrat is so one-sideddhone party must prevai
as a matter of law.'Liberty Lobby, 477 U.S. at 252.

b. Qualified Immunity

Qualified immunity recognizes “the need to protefficials who are requed to exercise thei

discretion and the related public interest in encdntpghe vigorous exercise affficial authority.”

Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982). It protectsl falt the plainly incompetent or those

who knowingly violate the law."Malley v. Briggs, 475 U.S. 335, 341 (1986).

When a defendant has moved Bummary judgment based on tfied immunity, the court

must “view the facts in the light most favoralie the non-moving partyand resolve all factual

disputes and reasonable inferences in its favastate of Booker v. Gomez, 745 F.3d 405, 411 (10t
Cir. 2014). A defendant is entitled to qualifi@munity unless the plaiiff can show “(1) a
reasonable jury could find facts qugating a violation of a constitutnal right, which (2) was clearl
established at the time tfe defendant’s conduct.fd. The Supreme Court has held a court has
discretion to consider “which afie two prongs of the qualified immunity analysis should be addrg
first in light of the circumstances in the particular case at haRddrson v. Callahan, 555 U.S. 223
236 (2009). If, however, a plaintiff soessfully overcomes the two-partalysis, the burden shifts {
the defendant “as an ordinary movant for summadgment, of showing no rnerial issues of fac
remain that would defeat tlodaim of qualified immunity.” Booker, 745 F.3d at 412.

1. Analysis
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Defendants moved for summarydgment on the basis that they are entitled to qual
immunity, alleging that the use of force was justifleased on plaintiff's resece to officers during
the encounter. Defendants argue that plaintifincé claim he was physiba passive during the
incident because he pleaded guitb three counts of battery, ormunt of attempted criming
deprivation of property, and oneunt of interference with a law emé@ment officer. Plaintiff doe
not address defendant’s arguments; rather,dmtirzies to argue thatefendants used unprovokg
excessive force during his arrest.

As mentioned above, in order to overcomefendants’ assertion of qualified immunit

plaintiffs must show “that the force used wasp@mmissible (a constituthal violation) and that

objectively reasonable officersould not have not thought the force constitutionally permiss
(violates clearly established law).Cortez v. McCauley, 478 F.3d 1108, 1128 (10th Cir. 2007). T
court will first address whether a constitutional violation exists.

a. Constitutional Violation

In deciding whether defendants’ conduct wiaspermissible in viation of plaintiff's
constitutional rights, the court must first determine the relevant f&st v. Harris, 550 U.S. 372
378 (2007). Because the case is at the summary prigstage, the court must “view the facts ¢
draw reasonable inferences ‘irethght most favorable to the g opposing the [summary judgmen
motion.” Id. In qualified immunity cases, this often meadopting the plaintiff' sersion of facts, sq
long as that version is not “sotetly discredited by the record thab reasonable jury could ha
believed him.” Id. at 380. The question then becomes whethe facts, as described by plainti
support a claim that plaintiff’'s cotitutional rights were violated.

Most of the facts leading up to the incident gemerally uncontested. Both parties agree

Officer Henry first encountered pidiff as he approached the cait is uncontested that plaintif
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reached down toward the floor of the car. Pl#inlaims he was attempting to apply the emerge
break. Officer Henry, however, grew suspiciafsthis movement as many people keep weag
under the seat. Officer Henry responded by forcefidiyoving plaintiff from the vehicle. At thi
point the two stories diverge—pihiff claims Officer Hary began excessively beating him despite
provocation on his part and Officer htg claims plaintiff tackled him o a fence which resulted in 3
ensuing struggle. Officer Henry also claims hie paintiff reach for hisgun and his taser. Bot
parties admit that plaintiff was tased. Plaintiff agaiates he was unjustifiably tased because hg
nothing to resist arrest. Officer Ry claims he used the taser to restrain plaintiff as he refus
comply with officer directives and was grabbing for his weapon.

Defendants argue that plaintiff is collaterallydgndicially estopped &ém denying he resiste
arrest based on his guilty pleas for battery. Thayher argue that pintiff's § 1983 claim is
precluded undereck v. Humphrey, 512 U.S. 477 (1994) because “a judgine favor of the plaintiff
would necessarily imply the invalidityf his conviction or sentenceld. at 487. As noted previously

plaintiff did not respond tdefendant’s arguments.
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Normally this court would be obliged to view the facts in a light most favorable to plaintiff, so

long as they were supported by evidence in #wnd. Here, however, the court does not ac
plaintiff's account of the events, as he continueartue he was beaten haiut provocation. Plaintiff
steadfastly claims that during the 45-second incideattld to his arrest heever resisted or fough
the officers—yet he pleaded guilty tiree counts of battery. His guilpleas are inconsistent with h
current allegation that he was passive during éheounter with defendants, and he is theref
judicially estopped from claiming heas beaten without provocation.

Judicial estoppel is ‘dsed upon protecting the integrity tbk judicial system by ‘prohibiting

parties from deliberately changing positions according to the exigencies of the monBeatiférd v.
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Wiggins, 516 F.3d 1189, 1194 (10th Cir. 2008) (citibgw Hampshire v. Maine, 532 U.S. 742
(2001)). Courts generally considéree factors when determining @ther judicial e®ppel applies in
a case: 1) whether a party’s later position is cleadgnsistent with its earlier position; 2) whethe
party has persuaded a court to accept that party’®repdsition, so that judicial acceptance of
inconsistent position in a laterqmeeding would create the percepttbat either the first or secon

court was misled; and 3) whetheetparty seeking to assert the insstent position would derive g

an
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unfair advantage if not estoppetlviggins, 516 F. 3d at 1194. Judicial estoppel, however, should be

applied with caution “because of the harsh results attendant with precluding a party from ass
position that would normally bavailable to the party.’ld.

In Davis v. McCarter, 569 F. Supp. 2d 1201, 1203-04 (D.nK&008), the court held that
plaintiff, who pled guilty to fedn in possession of a firearm, waslicially estopped in his excessi
force § 1983 action from asseag that he did not hava gun during the incidentahled to his felon in
possession charge. The court evaluated the fadteafase disregarding plaintiff's claim he did 1
have a gun and determined the officersrditiuse excessive force during the arrédtat 1206.

Here, much likeDavis, plaintiff's account of the inciderdiving rise tohis § 1983 excessiv
force claim is inconsistent with his guilty pleastte battery charges that resulted from the s
incident. Plaintiff claims he vgaunjustly beaten by defendantgheut provocation on his part. Fq
example, when asked in his deposition whetheattempted to resist whepulled out of the car by
Officer Henry, plaintiff answered:

No, | did not. He pulled me owutf the car, threw me on the ground.
Somehow another | got turned amal and the way that my head was
facing the car, threw me on theognd, pounced on top of me. And in

that same regard, I'm looking back up to him, asking him, what did I do,
what did | do, and he never told me.”
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(Doc. 38-2, at 10.) Plaintiff claied Officer Henry repeatedly told him not to resist, to which

he responded “I am not resisting.ld( at 11.) He denied ever tdiclg officers onto the fence g
battering them, and denied grabbing for Officemkyés weapon, yet he also admitted to plead
guilty to three courst of battery.

According to the journal entry, plaintiff wasmvicted of battery undéy K.S.A. 21-5413(a)(2)

which is “knowingly causing physicaontact with another person @ done in a rude, insulting o¢r

angry manner.” It is inconsistefor plaintiff to claim that havas physically passive during the 45-

=

ing

second arrest and that he was beaten withautopation when he pleaded guilty to causing ruyde,

insulting or angry physical contact withe officers. It should be notélat in the original complaint,

plaintiff was charged with fehy Attempted Robbery for attemnpy to pull the gun from Office
Henry's holster. This charge, agll as two other charges from the original complaint, was |

amended to misdemeanor Battery as part of a plea deal. Thus, plaintiff benefitted from his gu

and would derive an unfair advantage by now chanfbiagosition in order to benefit in his current

action. Because all three factors tbk judicial estoppel test are tmeéhe court finds plaintiff ig

estopped from asserting he was pbghy passive during his arrest.

later

Ity ple:

Because plaintiff is estopped from claimingmas beaten without provocation, the court ¢an

assume there was some level of physical resistance during the incident. The court must therefol

decide whether defendants’ conduct viethplaintiff's constitutional rights.

In Graham v. Connor, 490 U.S. 386 (1990), the Supreme Gdweld that when an excessi
force claim arises in the context of an arrdbg constitutional right at issue “is most prope
characterized as one invoking the protections ofth&th Amendment, whicuarantees citizens th
right ‘to be secure in their pgons . . . against unreasonable seizures of the personld. at 394.

The Fourth Amendment is violated when deris “excessive under objective standards
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reasonableness.”Saucier v. Katz, 533 U.S. 194, 202 (2001gyerruled on other grounds by Pearson,

555 U.S. 223. Objective reasonableness turns ondleées“and circumstances of each particular cg

Se,

and a court must make such a determination “fragrp#trspective of a reasonable officer on the scgne,

including what the officer knew at the timegt with the 20/20 vision of hindsightGraham, 490 U.S.
at 396. See also Kingsley v. Hendrickson, 135 S. Ct. 2466, 2476 (2015) (‘fFihese reasons, we ha
stressed that a court must judge teasonableness of tfeece used from the perspective and with
knowledge of the defendant officer.”).

The arrest of an individual suspected of bnegkhe law carries special considerations.

Supreme Court has reasoned thhe“talculus of reasonableness nersbody allowance for the fa¢

that police officers are often forced to make sptitond judgments—in circumstances that are te
uncertain, and rapidly evolving—abouethmount of force that is necesssa a particular situation.’
Graham, 490 U.S. at 396-97. When judging reasonassrunder the Fourthmendment, courts
must also recognize that “the rightmake an arrest or investigat@top necessarily caes with it the
right to use some degree of physical camrar the threat theof to effect it.” Id. at 396. Therefore
when evaluating a claim of excessive force, coomst keep in mind that “not every push or sho
even if it may later seem unnecessary in the peace jofige’s chambers . . . violates the FoJ
Amendment.” Id. This also applies when an officer kea a reasonable judgment call—mistaker
not—as to the level of threat a suspect poSes.Estate of Larsen ex rel. Surdivan v. Murr, 511 F.3d
1255, 1260 (10th Cir. 2008) (noting “even if an offi reasonably, but mistakly, believed that &
suspect was likely to fight back . . . the officer wobddjustified in using more force than in fact w
needed.”)

The Supreme Court has set outst 6f factors to consider weh evaluating reasonableness

an excessive force claim: (1) the severity of thiene at issue, (2) whether the suspect pose

the
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immediate threat to the safety oétbfficers or others, an@) whether he is actively resisting arrest
attempting to evade arrest by flightGraham, 490 U.S. at 396. The factors should be consid
paying “careful attention tthe facts and circumstancelseach particular caseld.

Defendants claim that any force used agdaplaintiff was in response to his physic

aggression toward them, including evhplaintiff tackled Officer Heyrinto a fence and continued

struggle until Officer Henry felt him grabbing for hgun and felt it necessanp use his taser.

Although plaintiff denies reaching for the gun, the court, again, must evaluate the situation con
the reasonable perspectives of the officers. Even if plaindfihdt reach for the gun, Officer Hen
had a reasonable belief he did.

When considering the three factors fr@anaham, the court finds that any force used
defendants in response to pldifgi physical aggression was justifl. Although the seerity of the
crime at issue was low—a traffic violation—the sttoa quickly escalated asahtiff resisted arres
and posed a threat to the officers. For thesesons, the court findsefe was no constitutiona

violation and that the force used sastified under the circumstances.

Plaintiff further claims that @icer Henry delivered a final punch tas left side even after he

was handcuffed. This single blow is not enouglgit@ rise to a Fourth Amendment violatioSee
Davis, 569 F. Supp. 2d at 1207 (“As to Davis’s claimtthe was struck by McCarter after he w
apprehended, the Court finds thia¢ single blow which was treated with ice after the incident ig
enough to establish a Fourth A&nmdment violation.”) (citingCortez, at 1126—-27Gross v. Pirtle, 245
F.3d 1151, 1158 (10th Cir. 2001))).

Because there is no underlying constitutionallation, the court also finds that the oth

defendant, Officer Moore, is noable for failure to intervene.
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For these reasons, the court finds defendaet®ititied to qualified immunity and therefo
grants their motion fosummary judgment.
IT ISTHEREFORE ORDERED that defendants Motion for Summary Judgment (Doc. 37
granted.
This case is closed.
Dated July 7, 2017, at Kansas City, Kansas.
¢ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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