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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIC DAVID KELLER,
Plaintiff,
V. Case No. 16-2143-CM
T-MOBILE,

Defendant.

MEMORANDUM & ORDER

This matter comes before the court upon plistMotion to Vacate the Arbitration Award and
Judgment (Doc. 27). Plaintiff Eridavid Keller filed this case claiing defendant T-Mobile failed tp
timely investigate and resolve a fraud claim on pitiis account. The case preeded to arbitration,
with an award for defendant issued on Augat 2017. On November 16, 2017, plaintiff sought to
remove the case from arbitration or, alternatively togel a new arbitration, due to bias of the arbitrator
and unfairness in the hearing. The court detiiatimotion on January 28018. Six months later—op
July 25, 2018—plaintiff filed the instant motion to vaeat-or the following reasons, the court deries
the motion.

Plaintiff's motion is both untimelyrad lacks merit. First, a motion to vacate an arbitration award
must be “served upon the adverse party or his attositeyn three months after the award is filed [or
delivered.” 9 U.S.C. 8§ 12. The mimn to vacate presently before treuct was filed nearly a year after
the arbitration award wastemed. Although the date the award wasvdeed to plaintiff is not apparent,
it appears that it was delivered by November 2017, vh@ntiff filed his motion to remove the case

from arbitration (Doc. 16). A party who fails téfect timely service of a motion to vacate waives the

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/2:2016cv02143/110640/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2016cv02143/110640/39/
https://dockets.justia.com/

right to judicial review of the awardPfannenstiel v. Merrill Lynch, Pierce, Fenner & Smith, 477 F.3d
1155, 1158 (10th Cir. 2007). Plaintiff’'s motion is urgign and the court denidson that basis.

Alternatively, the court denies the motion on its nserPlaintiff filed his first motion challenging
the arbitration award on November 16, 2017, which wisisin three months of the award. The coprt
denied that motion on January 2918, specifically holding that thermeas not a basis for vacating the
award. (Doc. 23 at 4-6). That reasagnstill applies here, and the coadopts it by reference. Evenl|if
the court were to consider the present motion agsmneconsideration of itprior order, plaintiff did
not file such motion within the time limits of Xan. R. 7.3, and did not show any valid basis [for
reconsideration.

As a final note, defendant ask#ds court to administratively close the case. That request is
denied, but if defendant believestiniag remains for consideration in this case, defendant may [seek
dismissal of the case.

IT ISTHEREFORE ORDERED that plaintiff's Motion to \acate the Arbitration Award and
Judgment (Doc. 27) is denied.

Dated October 29, 2018, at Kansas City, Kansas.

g Carlos Murquia

CARLOSMURGUIA
United States District Judge




