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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIC ENDECOTT,

CaseNo. 16-2190-JTM-GEB

)

)

Plaintiff, )

)

V. )
)

COMMERCIAL FLOORWORKS, )
INC., and JAMES E. PEDERSON,

Defendants.

)
)
)
)

MEMORANDUM AND ORDER

This matter is before the Court onfBedants’ Motion for Leave to Amend their
Answer ECF No. 43. For the reasons set forthelow, Defendants’ motion is

GRANTED.

1. Background®

A. Nature of the Case

This dispute arises from an employeeclaims of misclassification, unpaid
earnings, and wrongful termination. RPigif Eric Endecott was a project manager
employed by defendant Commercial Floorworks, (“CFW”), and its President, James
E. Pederson, from approximately 2006 tlgb September 25, 2015. As a project

manager, Plaintiff bid, sold, and managemimmercial flooring projects on behalf of

! The information recited in this section taken from the pleadings (Compl., ECF No. 1;
Answer, ECF No. 7), and from the parties' fsiegarding Defendant$/otion to Amend (ECF
Nos. 43, 44, 47, 51). This background informatibaowdd not be construeas judicial findings
or factual determinations.
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CFW in both Kansas and Missouri. [PlEif was not paid a salary, but he was
compensated through mmnissions, calculated as a percentage of gross profits, minus
specified expenses, on each flooring projePtaintiff was paid through a guaranteed
weekly draw againgtis commission account.

Plaintiff claims Defendants misclassifiénim as an exempt employee under the
Fair Labor Standards Act, 29 U.S.C. 88 261 seq. (“FLSA”) and failed to pay him
overtime wages, although he worked approxetya0 hours each week. Plaintiff alleges
other FLSA violations, including Defendantailure to maintain azurate records of his
hours worked. Additionally, he contendSefendants incorrectly calculated his
commissions, in violation of the Kans#¢age Payment Act, K.S.A. 8§ 44-31&; seq
(“KWPA”). He claims Defendants applied a lower commission rate than agreed upon
and erroneously deducted items from h@mmission account wHicwere not true
expenses.

While still employed by CFW, and aftaliscovering whathe believed were
missing commissions, Plaintiff sent a demdetter to Defendast in August 2015,
outlining his FLSA and KWPAclaims. One month lateRlaintiff's employment was
terminated. He now brings claims for @amb overtime and retaliation under the FLSA,
unpaid wages under the KWPA, and a comitagnclaim of retaliatory discharge.

Defendants deny Plaintiff's allegations,daciaim he was terminated due to poor
performance. Defendants also claim theistomers were leavingue to Plaintiff's

neglect of his accounts. Adathng to Defendantswhen Plaintiff's draw against his



commission exceeded his earned commissioferidants suspenddds ability to draw

against unearned commission. Because #faiefused to work, he was terminated.

B. Procedural Posture

Plaintiff filed this lawsuit on March 242016 (ECF No. 1)and Defendants timely
filed an Answer (ECF No7). A Scheduling Order wasntered on July 15, 2016,
establishing a deadline of August 30, 2016,di0y motions to amend the pleadings (ECF
No. 15).

In August 2016, Defendamtserved initial written dicovery requests, asking
Plaintiff to produce his federal and sta#x returns for the years he was employed by
Defendants. In Plaintiff's sponses, he produced his IR&m W-2s and 1099s, but he
objected to producing the returns themeslv More than a month later, Defendants
sought an extension of the deadline for diamto compel (ECF No32), which Plaintiff
opposed. In November 2016, after thetiparwere unable to agree on production of the
returns, Defendants finally tdined Plaintiffs 2013 tax tarn through an alternate
avenue—the court file in Plaintiffs dorce case, which sb included hearing
transcripts: During a telephone conference onvidmber 22, 2016 with the undersigned
U.S. Magistrate Judge regarding the partm#standing discovergisputes, the Court,
after first determining the relevance ofetl2014-15 tax returns to the overall case,

ordered Plaintiff to produce the retarny December 12016 (ECF No. 33).

2 Endecott v. EndecotNo. 2014 DM 84, District Court dbouglas County, Kansas (cited by
Defs.” Mem., ECF No. 44 at 3).



As a result of information gleaned fnothe tax documents and divorce hearing
transcripts, Defendants propounded a secsgtdof written discovery to Plaintiff on
November 30, 2016 (ECF No. 36), regardihg additional income Plaintiff received in
2013-14. In Plaintiff's Janug 6, 2017 responses, he comfed he received “specifier
fees” from three of Defendantgéndors during 2013-14. Bandants contend it was their
policy for these specifier fee® be paid directly to CFWhot directly to the Sales
Manager, and the fee would be credited the Sales Manager when calculating
commissions. Defendants assert any efforal8ales Manager to “divert and/or accept a
specifier fee directly is groundsrftermination” (ECF No. 44 at 5).

Having discovered Plaintiff's receipt ofdtspecifier fees, Defelants now wish to
amend their Answer to include the “after-acquired-evidehedfirmative defense to
Plaintiff's claims. Additionally, Defendantseek to include a&ounterclaim against
Plaintiff for the specifier fees he wrongfullgtained, asserting claims of conversion,
breach of duty of loyalty, yast enrichment, and frauduleabncealment. Defendants
filed their motion to amend on January &®17, and the Coudonvened what was

scheduled as a pretrial conference on January 25, 2017. As a result of discussion

% After-acquired evidence in employment laweigidence the employer learns after firing an
employee, for which the employer would havwedi the employee anywafThe doctrine either
shields the employer from liability or limits theaa\able relief when, after an employee has been
terminated, the employer learns for the firsteithat the employee engaged in wrongdoing that
would have resulted in a discharge anywadck’s Law Dictionary (10th ed. 2014). Use of
the after-acquired evidence doctrine in an @wplent discrimination case was examined by the
U.S. Supreme Court iMcKennon v. Nashville Banner Publishing.C613 U.S. 352 (1995).
“As a general rule, neither front pay nor gatement is an appropriate remedy in these
circumstances and back pay may be limited ‘fromndhate of the unlawful discharge to the date
the new information was discoveredHousley v. SpiritAerosystems, Inc628 F. App'x 571,
575 (10th Cir. 2015) (citingylcKennon 513 U.S. at 361-63).
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regarding the sought-after amendment duting conference, the Court cancelled the
pretrial conference and suspended all pendeagdlines. The Court ordered the pretrial
conference, dispositive motion atlline, and jury trial to beescheduled after its ruling

on Defendants’ instaMiotion (ECF No0.46).

I. Motion to Amend (ECF No. 43)

Fed. R. Civ. P. 15 estalfliss the standard for amendipigadings, while Rule 13
specifically addresses the filing of countengiaiand crossclaims. Additionally, Rule 16
provides the general framework for pretnmaanagement. All thremules are implicated

by Defendants’ motionwyith Rule 15 providig the starting point.

A. Amendment under Fed. R. Civ. P. 15

The standard for permitting a party @mend his or her pleadings is well
established. A party may aneits pleading as a matter ajwrse under Fed. R. Civ. P.
15(a)(1) within 21 days afterseng it. However, in cases sl as this, where the time to
amend as a matter of course has passedoutitthe opposing party’s consent, a party
may amend a pleading only by leavelwd court under Rule 15(a)(2).

Rule 15(a)(2) provides leave “shall bediyegiven when justice so requires,” and
the decision to allow ammendment is within the snd discretion of the coutt. The

court considers a number of factors incideng whether to lloow an amendment,

* See J. Vangel Elec., Inc. v. Sugar Creek Packing Xim.11-2112—-EFM, 2012 WL 5995283,
at *2 (D. Kan. Nov. 30, 2012) (citinganis v. Mission Hills Banks0 F.3d 1486, 1494 (10th Cir.
1995)).



including timeliness, prejudic® the other party, badiff, and futility of amendmernt.

In exercising its discretion, the court must‘bendful of the spirit of the federal rules of
civil procedure to encouragedsions on the merits rathéran on mere technicalitie§.”
The Tenth Circuit acknowledgl that Rule 15 is intended “to provide litigants ‘the
maximum opportunity for each claim to ksecided on its merits rather than on

7”

procedural niceties,”especiallyin the absence of bad faith by an offending party or

prejudice to a non-moving parly.

B. Counterclaim - Fed.R. Civ. P. 13

Because Defendants seek not only amend their anssy but to add a
counterclaim, it is also appropriate for tG®urt to consider Ruld3. Rule 13(a)(1)
requires a “compulsory counterclaim” if a deflant’s claim “arises out of the transaction
or occurrence that is the subject matter of the [plaintiff|'s clamd does not require
adding another party over whattme court cannot acquire jadiction.” In the event the
counterclaim is not filed withhe initial answer, Rule 13(e) gives the court discretion to
“permit a party to file a supplemental pleagliasserting a counterclaim that matured or

was acquired by the party afrving an earlier pleading.”

> Minter v. Prime Equip. Co 451 F.3d 1196, 1204 (10Cir. 2006) (quoting~oman v. Davis
371 U.S. 178, 182 (19623ee also Monge v. St. Francis Health Ctr.,.Jido0. 12-2269-EFM-
JPO, 2013 WL 328957, at *2 (D. Kan. Jan. 10, 20&Bprt and recommendation adopted, 2013
WL 328986 (D. Kan. Jan. 29, 2013).

® Hinkle v. Mid-Continent Cas. CoNo. 11-2652—-JTM-KMH, 2012 WL 2581000, at *1 (D.
Kan. July 3, 2012) (citingoch v. Koch Indus127 F.R.D. 206, 209 (D. Kan. 1989)).

’ Carefusion 213, LLC v. Professional Disposables,, IN@. 09—2616—-KHV-DJW, 2010 WL
4004874, at *4 (D. Kan. Oct. 12, 2010) (citiMjnter, 451 F.3d at 1204) (quotinigardin v.
Manitowoc—Forsythe Corp691 F.2d 449, 456 (10th Cir. 1982)).

8 See AK Steel Corp. v. PAC Operating Ltd. P'ship. 15-9260-CM-GEB, 2016 WL 6163832,
at *4 (D. Kan. Oct. 24, 2016) (collecting cases; internal citations omitted).
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C. Good Cause - Fed. R. Civ. P. 16

When a proposed amendment is offeradrahe deadline to amend pleadings has
passed, Fed. R. Civ. P. 16(b)(4) is imated. It provides that a “schedule may be
modified only for goodctause and with the judge’s cens.” When conglering a motion
to amend the pleadings filed past the schedutirder deadline, “judges in this District
have consistently applied a two-step analpsised on both Rulks(b) and Rule 15(a)’”

In such cases, the court “firdetermines whether the magi party has established good
cause within the meaning diule 16(b)(4) so as to gtify allowing the untimely
motion.”® Only after finding good cause haseheshown will the court proceed to the
second step and evaluate ettier the broader Rule 15(sdandard for amendment has
been satisfied.

“Good cause” under Rule 16(8) requires the moving party to “show that the
amendment deadline cauhot have been met everitihad acted with due diligencé’”
“Carelessness is not compatible with a fimgdiof diligence and offers no reason for a
grant of relief.*? The party requesting an untimelgnendment “is normally expected to
show good faith on its part and some oeeble basis for not meeting the deadlitfe.”

The district court has discretion to decideetiter the movant has established good cause

iOCarefusion 2132010 WL 4004874, at *3 (citations omitted).

Id.
id.
12 Livingston v. Sodexo & Affiliated GdVo. 11-4162-EFM-KGS, 2012 WL 2045292, at *1 (D.
Kan. June 6, 2012) (citinpeghand v. Wal-Mart Stores, In®04 F. Supp. 1218, 1221 (D. Kan.
13995)(interna| citations omitted)).
1

Id.



sufficient to modify the scheduling order déaes, and such a decision is reviewed only
for abuse of discretiolf. With these standards in mind, the Court evaluates Defendants’

motion.

D. Discussion

Defendants contend they could not haeeight amendment prior to the August
30, 2016 Scheduling Order deadline, becati®y were unaware of the context of
Plaintiff's receipt of the specifier fees urttié confirmed it in higanuary 2017 discovery
responses. Therefore, they believe goodkseauwas been demonstrated for amendment
after the Scheduling Order deadline, and jestequires an order permitting assertion of
the new defense and claims.

Plaintiff disputes Defendasitassertion of good causad of the factors analyzed
by the Court when consideag amendment of pleadiag Plaintiff opposes the
amendment on three groundstdue delay, undue prejudiand futility. Plaintiff argues
Defendants lacked diligencbecause the 1099’s should halerted them to Plaintiff’s
additional income as early as October2816. Allowing Defadants to amend their
answer at this late stage thie lawsuit would require reopening discovery, which would
significantly affect the schedule of the casé&inally, Plaintiff contends Defendants’
proposed conversion and breamhduty of loyalty claimsalong with a portion of the
unjust enrichment claims, are futile, because statutes of limitations for those claims

has expired. Although Plaintiff admits Daféants could timely assert a fraud claim, he

14 Carefusion 2132010 WL 4004874, at *3 (citations omitted).
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argues the proposed counterclaim does not piead with particularity; therefore, the

claim is subject to dismissal. Each argunrarged by the parties is addressed in turn.

1. GoodCause

The parties’ arguments regarding whethefendants demonstrated good cause
for their request, filed nearljive months after the deadline for amendment, can be
narrowed to a primary question: whetherféhelants should have known, based upon the
limited tax information (form W2's and 1099’s) provided bilaintiff in October 2016,
that Plaintiff accepted specifier fees. Altighuthe 1099’'s alerte@efendants to three
payments to Plaintiff from known vendor®efendants claim theyiad no reason to
suspect, based upon orilye 1099 forms, thexcome was from specifier fees paid on a
project where CFW lost the btd a competitor. And, after veewing the divorce file in
late November 2016, althgh Defendants suspected tB813 payments were from
specifier fees, no information regarding 2014ome was included in the divorce file.
Until Plaintiff confirmed the source and ba$s both the 2013 and 2014 income in his
January 2017 discovery responses, Defetsddelt they did not have adequate
information to bring new Hunon-frivolous claims. Defendants filed their motion to
amend one week after reviewing Plaintiffanuary 2017 discovery responses.

Regardless of what Defendants knew, or what Plaintiff artheas should have
known—in October or Novends 2016, or January 2017—the parties agree Defendants’

knowledge about the specifier fees occuredter the Scheduling Order deadline to

amend pleadings. The questigna matter of how long afte With only three months



truly in question, the Court finds no caisdaess on the part of Defendants in waiting to
clarify their suspicions with writtediscovery before seeking to amendDuring those
months, the parties were actively engagediscovery, mediatiorand ongoing disputes
regarding the productioaf Plaintiff's tax returns andther discovery, and had been in
communication with the Court about those digs (as evidenced lilie November 22,
2016 telephone conference). Defendants detraied good faith, and a reasonable basis
for not meeting the deadline seek amendment, given tRdaintiff's January 6, 2017
discovery responses and the filing of the motion to amend only twelve days later.
Therefore, the Court findsogd cause under Rule6(b)(4) for Defendants’ failure to
timely seek amendment prior to the schedubnger deadline, andbatinues its analysis

of the standards for amendment.

2. Timeliness
Upon a finding of good cause under Rai® the Court must assess whether the
standards for amendment undrule 15 (a)(2) have beentisdied. Combied with his
good cause analysis, Plafhfiocuses on the timing of Defendants’ motion to amend. He
asserts Defendants lacked ddige in seeking additional infoation about the specifier

fees after receiving the 1099 October 3, 2016, anddaise Defendants should have

15 Seelayne Christensen Co. v. Bro-Tech Co?011 WL 3847076, at *4 (D. Kan. Aug. 29,
2011)(finding that defendant established good cause for amending its answer because the new
information supporting the amended answer whtained after the deadline for amendment);
Weeks v. McLaughljiNo. 09-2498-CM-GLR, 2010 WL 45890, at *2 (D. Kan. Oct. 19, 2010)
(finding defendant did not unduly idg in filing their motion to amend the answer when they

held suspicions, but waited s@ek amendment unalfter receiving writta discovery responses

which “provided added informan to support the suspicions”).

10



known, for nearly three months, that Ptdinreceived specifier fees, their motion is
untimely. Plaintiff cites a recent District of Kansas caémassen v. Atkinsoli to
support his argument. IKlaasen the plaintiff, in seeking to file afourth amended
complaint, informed th court during a conference of lmdent to amend, three months
prior to actually filing a motion, but he failéd adequately explainis delay in doing so.

Likewise, Plaintiff cites to the Tenth Circuit caseBifch v. Polaris Industries,
Inc.,}” to support its argument that the threenth delay—between receipt of the 1099’s
in October and the filing of Defendants’ matido amend—is undue. Similar to this
case, the parties irch disputed how long the plaintifishould have been aware of the
information underlying the proposednendment. The court found, latest the Birch
plaintiffs should have unddmod the implications of # new evidence at least four
months prior to seeking amendment, but thite offer any explanation for their four-
month delay?

But KlaasenandBirch are each distinguishable frometlfiacts at hand. This is
Defendants’ first request to amend—not the fourth, a&laasen For the reasons
discussed above, the Court finds Defendadsquately explained and demonstrated
good cause for their delay, wh was three months at worsind only one week at best.
Therefore, Defendants’ motiamill not be denied on the basis of untimeliness under Rule

15(a)(2).

8 No. 13-2561-DDC, 2016 WL 1715434,*8t(D. Kan. Apr. 29, 2016) (citing/linter, 451 F.3d
at 1206).

17812 F.3d 1238 (10th Cir. 2015).

81d. at 1248-49.
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3. UnduePrejudice

As the party opposing themendment, Plaintiff bears the burden to demonstrate
undue prejudice within the meaning of Rule*{®nder Rule 15, “undue prejudice”
means “undue difficulty in presuting or defending a lawswas a result of a change of
tactics or theories othe part of the movant® While any amendment invariably causes
some “practical prejudice,” undue prejcel means the amendniefwould work an
injustice to the defendant§”

Considering this “rast important factor? the Court finds Plaintiff does not
demonstrate prejudice sufficient to prahilthe proposed amendment. Defendants’
proposed counterclaim does not require ttiditeon of new parties.And although the
original discovery deadline has passed, the Court has already suspended all remaining
deadlines, and the parties essentially agpeeopen discovery (despite disagreement on
the terms of doing so). The discovery regdion Defendants’ defense and counterclaim
should not be extensive, ahdth parties will be permitteglqual opportunities to conduct
meaningful discovery.

Plaintiff's claim of prejudice focuse on the rescheduling of deadlines and

necessity for additional discovery. But equally important to this Court is, whether

19 Carefusion 2132010 WL 4004874, at *4 (internal citations omitted).

291d. (citing U.S. v. Sturdevantjo. 07—2233-KHV-DJW, 2008 WL 4198598, at *3 (D. Kan.
Sept. 11, 2008) (citinylinter, 451 F.3d at 1208lones v. Wildger349 F.Supp. 2d 1358, 1361
(D. Kan. 2004))).

2L1d. (citing Sturdevant2008 WL 4198598, at *3; othétternal citations omitted).

%2 Minter, 451 F.3d at 1207 (notingThe second, and most imponta factor in deciding a
motion to amend the pleadings, is whethex #mendment would prejudice the nonmoving
party.”)

12



Defendants assert their counterclaim in thisoac¢ or file a separate action, it is clear
they intend to make those claims. PermgtiDefendants to do swithin this case,
already in progress, furthers the interests of economy and efficiency for both the court
and the parties.

In addition to the scheduling modifitans and additional discovery, Plaintiff
claims he has been prejudiced due to De#@mts’ failure to disclose a written policy
regarding specifier fees. Plaintiff contendsdi@ not have an oppiunity to request the
information through t@ discovery process, and despigpeatedly being requested to
produce all policies applicable ®laintiff, Defendants failé to produce it. The Court
finds this argument unpersuasive in the contéxa motion to amend, and Plaintiff will
be afforded adequate opporitynto issue additional, poiad and intentional discovery

requests to Defendants on this topic, wradleviates any concern of prejudice.

4. Futility
Finding Defendants demonstrated goeduse for their delay in seeking
amendment, and no undue prejudice exisite Court next considers whether the
amendment would be tile. As the party opposing andment, Plaintiff bears the

burden of estdlshing its futility®® “A proposed amendment is futile if the amended

23 Neonatal Prod. Grp., Inc. v. Shieldslo. 13-2601-DDC-KGS2015 WL 1957782, at *2
(citing Boykin v. CFS Enter., Incho. 08-2249-CM-GLR, 2008 WL 4534400, at *1 (D. Kan.
Oct. 6, 2008)).

13



answer containing a counterclaimould be subject to dismissal”” The proposed
pleading is then analyzed ugithe same standard as a motio dismiss under Fed. R.
Civ. P. 12(b)(6). When utiling this standard, “the coumust accept as true all well-
pleaded factual allegations antew them in the light mostavorable to the pleading
party.”?®> Only if the court finds “the proposethims do not contain enough facts to state
a claim for relief that are pladme on their face or the claims otherwise fail as a matter of

126

law”“® should the court find the andment futile. Some courts in the District of Kansas

have analyzed statute of limitations isswhen determininfytility of amendment’

a. Statute of Limitations Concerns
The parties agree Defendants’ proposedversion and breach of duty of loyalty
claims are subject to a two-year statotdimitations, under K.S.A. § 60-513(a)t2jand

§60-513(a)(4¥° respectively. The parties disagree, however, regarding when the

** BAC Local Union 15 Welfare Fund v. McGill Restoration, Ii¢o. 16-CV-2082-JAR-TJJ,
2016 WL 7179464, at *3 (D. Kan. Dec. 9, 2016) (citiAgderson v. Merrill Lynch Pierce
Fenner & Smith, In¢.521 F.3d 1278, 1288 (10th Cir. 2008)).

25 Carefusion 2132010 WL 4004874, at *5 (citingnderson v. Suiters}99 F.3d 1228, 1238
(10th Cir. 2007) (internal citations omitted)).

%6 |d. (citing Raytheon Aircraft Co. v. U.$01 F. Supp. 2d 1323, 1327 (D. Kan. 20G8g also
Burnett v. Mortgage Elec. Registration Sys.,,I706 F.3d 1231, 1235 (10th Cir. 2013) (quoting
Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007))).

2" Price v. McKee No. 12-1432-CM-DJW, 2013 WL 338890&t *2 (D. Kan. July 8, 2013)
(citing Cook v. Olathe Health Sys., In&Np. 10-CV-2133-KHV-DJW, 2010 WL 5479686, at
*2 (D. Kan. Dec. 30, 2010), aricewis v. Wheele$jo. 08—4025-JAR, B WL 2944903, at *1—

2 (D. Kan. July 28, 2008) (each denying a motion to amend complaint as futile because the
proposed claim would be barred by tipgplicable statute of limitations)).

“8 See Armstrong v. Bromley Quarry & Asphalt, Inc378 P.3d 1090, 1096 (Kan. 2016)
(conversion claim is subject totwo-year statute of limit@ns under K.S.A. § 60-513(a)(2)).

9 SeeResolution Trust Qp. v. Scaletty 257 Kan. 348, 353 (1995) flying the two-year
statute of limitations in K.S.A. § 6613(a)(4) to a breach of loyalty claim).

14



limitations periods accrue. Plaintiff conterttle limitations periodsun from the date of
the specifier fee payments in 2013-14 aaré not tolled by his concealment of the
payments; therefore, the limitations periooils both claims have pked. Plaintiff
argues, even if his alleged fraud was thasom the limitations period expired prior to
Defendants’ bringing the @im, Defendants may still bring their claim for fraudulent
concealment (ECF No. 47, at 10).

Plaintiff relies upon a Kansa€ourt of Appeals caseRobinson v. Shai!
involving a case of medical rpmactice, to support its gument that the conversion and
breach of loyalty claims are subject to dissal. But the Court agrees with Defendants
that Plaintiff's reliance orRobinsonis misplaced. There, the Kansas Court of Appeals
specifically noted, “. . . in Kansas, thanly tort which is not tolled by fraudulent
concealment is one involving medical malpracti¢é.’Defendants’ ajue, convincingly,
the limitations periods for theams in this case do not bedgmaccrue “until the fact of
injury becomes reasonably castainable to the injuregharty” under K.S.A. 8§ 60-
513(b)—the Kansas “discovery rul&” Therefore, even assuming Defendants should
have understood the basig the income disclosed on tl€99's in Octber 2016, the

statute of limitations on neither awiwould begin to accrue until then.

30 23 Kan. App. 2d 812, 818 (1997) (emphasis djiddiscussing why the Kansas Supreme
Court has refused to apply the doctrine fifudulent concealment to medical malpractice
actions).

31 Robinson936 P.2d at 795.

32 Northern Natural Gas Co. v. Nash Oil & Gas, In626 F.3d 626, 629-30 (10th Cir. 2008)
(explaining the “discovery rule”)see alsoUnicredit Bank AG v. Jue-Thompsaddo. 12-CV-
2468-EFM, 2013 WL 6185750, at *6 (D. Kan. Nov. 2613) (discussing the “discovery rule”).

15



The parties disagree on the limitations perapplicable to Defendants’ proposed
unjust enrichment claim: Plaintiff cites KA.8 60-512, which sounds in contract, to
argue a three-year limitations period appfieshile Defendants contend the applicable
limitations period is only two years und&.S.A. 8 60-513(a)(2) for tortious unjust
enrichment* Regardless of whether the limitatioperiod is two or three years, in this
instance, Defendants again reason the disgovele applies totoll the applicable
limitations period until thenjury became reasonably castainable, sometime between
October 2016 and January 2017.

Although the Court tends to agree thecowvery rule works in Defendants’ favor,
the motion for leave to amengleadings is not the appragie context in which to
determine which statute ipplicable or when CFW'’s aliged injury became reasonably
ascertainabl®® The issue before the Court, in this motion, is whether Defendants have
sufficiently allegedin the proposed counterclaim,aththeir injury became reasonably
ascertainable within the statute of limitations the proposed counterclaim, Defendants
allege they first learned abiothe 2013-14 specifier fees @ reviewing the divorce case
transcript®® Therefore, Defendants specificalllege their injury did not become

reasonably ascertainable until\Wonber 22, 2016, at the easdlie Viewing these facts in

% K.S.A. § 60-512 supplies a three year ifations period for “actions upon contracts,
obligations or liabilities expresder implied but not in writing.”

34 Thompson v. Harnes®No. 11-1220-JTM, 2012 WL 244985at *3-*4 (D. Kan. June 26,
2012) (discussing claims of tavus interference and unjustreahment, and applying the two-
year statute of limitationand the discovery rule ®dorthern Natural Gas C9526 F.3d at 629-
30.)

® Thompson2012 WL 2449851, at *4.

3 Defendants’ proposed First Amended Ansaed Counterclaim, ECF No. 43, Ex. 1, at 21,
19.

16



the light most favorable to Defendants, tas Court is required to do, the proposed

counterclaim does not appear futile, on its faxethe issue of the statute of limitations.

b. Particularity —Fraud

Plaintiff's final argument regardindutility focuses on Defendants’ proposed
fraudulent concealment claimFed. R. Civ. P. 9(b) requs a party to “state with
particularity the circumstances constitutinguld Plaintiff contends Defendants’ fraud
claim is subject to dismissal, because it does adequately plead particular facts.
Additionally, because Defendantid not provide evidence @iny specifier fee policy
preventing Plaintiff from receing those fees, or that Badants actually communicated
such policy to gher Plaintiff or the vendors’ Plaintiff asserts Defendants’ claim is not
viable.

At this stage, Defendants are not reqiiit@ prove their allegens with evidence,
but are merely required by Rule 9(b) tti@rlate in detail the ccumstances constituting
fraud. In the proposed counterclaim, Defendamecifically assert Plaintiff occupied “a
position of the highest trusf:—he acted as a Sales Manager, with direct contact with
customers and control over entry of bids,qu®als and specification fee credits for entry
into CFW’s accounting systenDefendants contend labused his position “for his own
personal benefit and enrichmeiut the detriment of” CFW and described the facts

which led Defendants to believe he intenally concealed his receipt of the fees.

37 Seediscussion of policguprap. 4, 1 1 and p. 13, 1 2.

3 Defendants’ proposed First Amended Aeswand Counterclaim, ECF No. 43-1, Exall18, |
10.

¥1d., at 21, T 16.
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Although Defendants do not cite specific policy Plaintiff is claimed to have violated
(and in fact have conceded none exists),the face of the counterclaim, Defendants
couch Plaintiff's obligation asne of a duty borne of hgosition, not one borne from
policy. The lack of assertianf policy is an evidentiary isgufor the parties to dispute in
a later dispositive motion und&ule 12(b)(6) or Rule 58" not one to be decided at this
juncture.

Based upon the facts alleged in thwposed answer and counterclaim, and
construing all reasonable inferencesirthose facts in favor of Defendaftghe Court
cannot conclude that Defendants’ counterclaould not withstand a motion to dismiss.
Because the proposed claims appear plausibléhe face of # proposed amendméefit,
the Court will not deny, as file, Defendants’ request tdd its amended answer under

Rule 15(a) and its counterclaim under Rule 13(e).

C. Fees

In the event Defendants’ motion to amendjianted, Plaintifiasks that the costs
of any additional depositionse borne by Defendants, inding all costs for the court
reporters, videographer, and Ptdifs attorney’s fees (ECF No47 at 9). Plaintiff cites

no authority for the shifting of costs, atite Court assumes he requests costs under the

0 SeeWalker v. Axalta Coating Sys., LL8o. 14-2105-JAR-JPC2015 WL 685834, at *3 (D.
Kan. Feb. 18, 2015) (finding the issue of punitdeanages more appropriately addressed at a
later stage in the casy the presiding U.Ristrict Judge).

“1 Gardner Grp., LLC v. Commonwealth Land Title Ins.,O¢0. 15-9934-CM, 2017 WL
193165, at *3 (D. Kan. Jan. 18, 2017) (citimgl v. Hogan 453 F.3d 1244, 1252 (10th Cir.
2006).

2 SeeCarefusion 2132010 WL 4004874, at *5 (inteal citations omitted).
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general pretrial sanctions provisions of Ru&f) or Rule 37(b), foDefendants’ failure

to meet the deadline for amendment set leystheduling order. The language of both
rules make clear costs or fees may be awavdeen a party fails to obey a court order,
“unless the failure was substantially justifier other circumstances make an award of
expenses unjust® However, Plaintiff has not accused Defendants of bad*aithd as
discussed above, Defendants have shown gaage for their delay in asserting the
claims. Furthermore, additional discoveml benefit both parties (in fact, Plaintiff
asserted prejudice due to itability to complete discovery on the policy issue—which
he will now have the chance ttmmplete). On the facts ahis dispute, and lacking
evidence of bad faith, in its discretion theutt finds an award ofxpenses unjust. Each

party will bear its own costof additional discovery.

D. Conclusion

Because this Court has determined Ddénts’ proposed counterclaim is not
futile, on its face, and its filing would resul merely practicalrather than undue,
prejudice, the Court in its discretion will@v Defendants to amend their answer under
Rule 15(a) and assert their counterclaumsler Rule 13(e). Because the Court prefers
the case to proceeh its full merits!® in the interests of justice Defendants are permitted

to file their amended awer and counterclaim.

*3SeeFed. R. Civ. P. 16( ), Fed. R. Civ. P. 37(b)(2)(C).

4 See Kiser v. Boeing Go163 F.R.D. 13, 15 (D. Kan. 199%jliscussing multiple factors,
including bad faith, the court should considdren determining sancis under Rule 1(f)).

> SeeHinkle, 2012 WL 2581000, at *1 (citingoch 127 F.R.D. at 209).
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IT IS THEREFORE ORDERED that Defendants’ Motion for Leave to Amend
their Answer ECF No. 43 is GRANTED. Defendants must file their amended

pleadings on or befoday 5, 2017

IT IS FURTHER ORDERED that the parties confer no later thday 10, 2017
regarding a revisedgchedule, and byMay 15, 2017 Defendants must submit the
completed report of the parties’ supplemeptahning conference to the chambers of the

undersigned magistrate judge.

IT IS FURTHER ORDERED that the undersigned U.®agistrate Judge will
conduct a supplemental scheduling conferenceMay 23, 2017 at 2:00 p.m.The

conference will be held by telephoaed will be initiated by the court.

IT IS SO ORDERED.
Dated at Wichita, Kansasisi2nd day of May, 2017.
s/ GwynneE. Birzer

GNYNNE E. BIRZER
UnitedStatesMagistrateJudge
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