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MEMORANDUM AND ORDER

Appellant Robert D. Orr appeals from ader of the bankruptcy court filed April 19, 2016,
which sustained Chapter 7 Trustee Christogh&edmond’s objection to Claim #924-1. For
simplicity, this order will refer to the trustee as eitlthe trustee or appelle&@he order in both cases
identified above was the same, and the appeal documents are identical in both cases. For the
reasons, the court affirms the daon of the bankruptcy court.

l. FACTUAL BACKGROUND

In 2008, Brooke Corporation filed a bankruppstition under Chapter 11. The bankruptcy
was later converted to a Chapter 7 proceedingappellee was appointed trustee of the bankruptcy
estate. As part of the bankruptcy proceedingoke Holdings, Inc. filed Claim #924-1 in 2009. In

November of 2013, Brooke Holdings, Inc. filed dioe of transfer of claim under Fed. R. Bankr. P.
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3001(e)(2), purporting to transfer Gtat924-1 to appellant (its presideand largest shareholder). N
objections to the transfer were filed, andecame effective twenty-one days later.

In 2010, the estate brought an adversapggeding against multiple defendants—including
Brooke Holdings—for claims of pferential transfer (Count I3ponstructive fraudulent conveyance
(Count 1), recovery of avoided transfers ung8eés50 (Count Ill), disallowance of claim under § 502
(Count IV), and subordination/reatacterization of the claim @int V). In 2014, the bankruptcy
court granted summary judgment in favor of thimatesand against Brooke Holdings on Counts I-lll
finding $5,100,800.00 in preferential transfers, $13,143,980.#audulent transfers, and that such
amounts were recoverable under 11 U.S.C. § 550. Ilkappeefers to this order as the “preliminary
default judgment,” as Brooke Holdings did nadpend to the summary judgment motion before the
court granted the motion. Eventualtiie trustee and Brooke Holdinggreed to consolidate Count |
with the claim objection in the main bankruptcy proceeding and to dismiss Count V, and they
submitted to the bankruptcy court an AgreedalFdudgment as to Counts I-lll confirming the
judgment against Brooke Holdings. The Agré&&aal Judgment was entered on January 5, 2016, &
was not appealed.

Based on the Agreed Final Judgment, the hagotky court entered a memorandum opinion &
judgment sustaining the trusteelsjection to Claim #924-1. In daj so, the bankruptcy court found
that because neither Brooke Holdings nor appeliadtpaid to the estatiee final judgment amount
and because the Agreed Final Judgment wasdimdihon-appealable, 11 U.S.C. § 502(d) required
disallowance of Claim #924-1 ithe bankruptcy proceeding.

. LEGAL STANDARDS
When sitting in an appellate capacity, the coustth@ authority to affirm, reverse, modify, or

remand the bankruptcy court’s ruling. 28 U.§@A58(a). The question here is whether the
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bankruptcy court properly disalled Claim #924-1. The court reviews the bankruptcy court’s leg
conclusions de novo and its factual findings for clear ei$ae Phillips v. White (In re Whif&5 F.3d
931, 933 (10th Cir. 1994).
1. ANALYSIS

Appellant asks the court touerse the decision dfie bankruptcy court feseveral reasons: (1
the trustee lacked the authority to object to Claim #924-1 based on conflicts of interest; (2) the
“preliminary default judgment” entered by thenkeuptcy court in 2014 should be vacated; (3) the
bankruptcy court erred whetruled that appellant has no futwause of action for relief from the
Agreed Final Judgment in the adsary proceeding; (4) the bankruptmyurt erred when it failed to
stay action on the trustee’s claim objection uittgdtion on the Agreed Final Judgment is completd
and (5) the bankruptcy court effealy allowed appellant to interverbefore in litigation regarding
the Agreed Final Judgment, so appellant shoulallog/ed to intervene nowAccording to appellant,
the heart of his position is thidte trustee should lbsqualified from serving as trustee in “all

bankruptcy matters regarding [appellant]” becanfssonflicts of interest. (Doc. 30, at 6.)
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In deciding this appeal, the court will not independently assess whether the trustee should be

disqualified. The bankruptcy courresidered a narrow issue that is gubject of thisppeal: whethel
to disallow Claim #924-1 because the trustee hahdsnpaid judgment against Brooke Holdings un
8 550. That answer was—and remains—yes. dlsea judgment againBrooke Holdings under §
550. That judgment was not paid. Under faigual scenario, disalvance under 8 502(d) is
mandatory.Seell U.S.C. 8 502(d) (“[T]he court shall disallow any claim of any entity from which
property is recoverable under sectian 550 . . . of this title or #1 is a transferee of a transfer
avoidable under section . .. 544, . .. 547, [or] 548f this title, unless sucéntity or transferee has

paid the amount . . . for which such entity or sf@nee is liable under section. 550 . . . of this
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title.”); In re Ames Dep’t Stores, In&82 F.3d 422, 430 (2d Cir. 2009) (noting § 502(d)’s “mandat
disallowance of claims.”)n re Associated Vintage Group, In283 B.R. 549, 564 (B.A.P. 9th Cir.
2002) (stating that Section 502(d) tamatically disallows the claim @ entity that has received a
[voidable transfer]”)Sec. Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec. |.bC3 B.R. 437, 443-44
(S.D.N.Y. 2014) (noting the mandatory natofe8 502(d) disallowance language). None of
appellant’s arguments require a different result.

First: this court will not onsider whether the trustee lackbéd authority to object based on
conflicts of interest. Appellant llaterally estoppeftom raising that isseiin this context.See Stan
Lee Media, Inc. v. Walt Disney C@.74 F.3d 1292, 1297 (10th Cir. 2014) (identifying the elements
collateral estoppel)In the bankruptcy proceeding, appellantdike motion to remove the trustee bag
on alleged conflicts of interest. pfiellant had a full and fair opportunity litigate that issue, and the

bankruptcy court disposed of appellant’'s moiioirebruary 2016—ruling @inst appellant. The

bankruptcy court denied appeltaxmotion based on undue delay, @amered judgment on the ruling.

Appellant did not appeal that roti, and it is now final. Issues tifneliness may serve as rulings on
the merits.Cf. Plaut v. Spendthrift Farn®14 U.S. 211, 228 (1995) (“The rules of finality, both
statutory and judge made, treat a dismissal on staftlimitations grounds the same way they treat]
dismissal for failure to state a claim, for failuoeprove substantive liability, or for failure to
prosecute: as a judgment on the merits.”).

The court understands thatpeellant believes appellee is batfeom making this argument
because appellee did not raise at@tal estoppel during the bankreypproceedings regarding Claim
#924-1. There are two reasons why this argumdst {a) the written briéng on the objection to
Claim #924-1 was completed before the bankrupteyrtadenied appellant’s motion to remove the

trustee; and (2) this court maifirm the bankruptcy court omg basis supported by the recoiBee
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In re Hodes 402 F.3d 1005, 1011 (10th Cir. 2005) (“We are freaftiom the decisiorof the district
court on any grounds for which there is a record sieffit to permit conclusions of law, even ground
not relied upon by the district court.”) (citation omitfe Whether the trustee has a conflict of interg
that precludes him from further participatingle bankruptcy case has bdeigated. Appellant
sought to have the trustee removed too late. Appeldid not appeal that ing, and it is now the law
of the case. An argument that the trustee shooidhave been allowed to object to Claim #924-1,
therefore, fails because it is too léberemove and replace the trustee.

Second: there is no basis on which to vatta€'preliminary default judgment.” The
bankruptcy court replaced it with the Agreed Fihadlgment. The court need not further address
whether the preliminary default judgment should be vacated.

Third: The bankruptcy court did herr when it stated that agfaat lacks standing to move to
set aside the judgment against Brooke Holdir@sly Brooke Holdings itself, through counsel, may,
move to set aside the judgmei@ee W. Steel Erection Co. v. United Stat@d F.2d 737, 739 (10th
Cir. 1970);cf. In re Stat-Tech Int'l Corp47 F.3d 1054, 1060 (10th Cir. 1996plding that generally,
stockholders cannot maintain personal actiorsresg a third party who harms the corporatiofnie
bankruptcy court’s ruling was essentially one of fiytii-stating that appellant himself lacks the abil
to challenge the Agreed Final Judgment. & &greed Final Judgment cannot be disturbed, then
disallowance of Claim #924-1 is mandatory.

Fourth: For the same reasons the bankrupttyadi err in its standinguling, it also did not err
when it failed to stay the proceedings regardirgjrGi#924-1 to wait for litigation on the Agreed Fin
Judgment to commence. Staying the proceedingseary purpose because a challenge to the Agrs

Final Judgment is futile if filed by appellant, aBboke Holdings has givemo indication that it has
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or will challenge the Agreed Final Judgment. Alfgre offered no valid basis for staying litigation
relating to Claim #924-1.

Fifth: Appellant is als@ollaterally estopped from arguitigat he may intervene in the

adversary proceeding that resulted in the AgreedlBudgment. In 2014, the bankruptcy court ruled

that appellant could not intervemethe adversary proceeding. Apipat did not appeal that ruling,
and it is a final ruling on #hissue. Appellant is nentitled to continually re-raise issues that he haj
lost. The doctrine of collateraktoppel is designed to promgidicial economy and finalitySee

Parklane Hosiery Co. v. Shqré39 U.S. 322, 326 (1979).hese goals are undermined if the court

(and the parties) must repeatedly sort through theadoaletermine which rulgs serve as the law gf

the case.

V. CONCLUSION

For all of the above-stated reasons, the aftirtns the ruling of the bankruptcy court.
A request for reconsideration of tlasder is not encouraged. If, hever, either party believes that it

is entitled to post-judgment relief der the relevant rules, and thetgaelects to file an appropriate
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motion, the court limits the length of such motion amemoranda in support to a total of 5 pages using

12-point font, double-spacing, and 1-inch marginsy fesponse and reply briefs are also limited tg
pages apiece using the same formatting.
IT ISTHEREFORE ORDERED that the decision of the blaruptcy court is affirmed.
Both cases are closed.
Dated this 27th day of MarcB017, at Kansas City, Kansas.
g/ Carlos Murqguia

CARLOSMURGUIA
United States District Judge




