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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

M.G., as parent and next friend of D.G., a
minor,

Plaintiffs,
Case No. 16-2275-JAR-GEB
V.

CAMP WOOD YOUNG MEN’'S CHRISTIAN
ASSOCIATION, CAMP LEADERS USA,
SMALLER EARTH, INC., and JACOB M.
WARD,

Defendants.

MEMORANDUM AND ORDER

Plaintiff M.G alleges contra@nd tort claims under Kansas law related to the alleged
physical, sexual, and emotional abuse of her daughter, D.G., by a summer camp counselor at
Camp Wood YMCA (“Camp Wood”) in June 201PRlaintiffs bring suit against Camp Wood;
the counselor, Jacob Ward; and the entities,|l8maarth, Inc. and Camp Leaders USA, whom
are alleged to have conduci@tbackground check and otherwiséte@ and facilitated Ward’s
employment by Camp Wood. Before the Court is Defendant Smaller Earth, Inc.’s Motion to
Dismiss the First Amended Complaint for LackRa&rsonal Jurisdiction Psuant to Fed. R. Civ.

P. 12(b)(2) and to Dismiss Counlk V, VI, IX, X, and XI of the First Amended Complaint for
Failure to State a Claim (Doc. 42)The motion is fully briefed,and the Court is prepared to

rule. As described more fully below, Defendamhotion to dismiss is granted for lack of

'Smaller Earth maintains that Camp Leaders USA is not a legal entity, but instead that Smaller Earth does
business as “Camp Leaders.” Smaller Earth’'s motiorfbwr also applies to Defdant Camp Leaders USA.
Plaintiffs do not challenge this assertiddee Doc. 57 at 1 n.1.

%At a status conference before Judge James on October 6, 2016, Plaintiff's request fotignasdi
discovery was denied, although Camp Wood was ordered to produce a copy of its CGCL insurance policy, and
Plaintiffs were allowed an opportunity to supplement their response BeebDocs. 59, 62, 64.
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personal jurisdiction. Defendants Smaller Bamc. and Camp Leaders USA are therefore
dismissed without prejudice. The Court doesreach Smaller Earth’s motion to dismiss for
failure to state a claim.
l. Standard

Plaintiff has the burden of establishipgrsonal jurisdiction over Defendahtn the
absence of an evidentiary hearing, as in¢hie, the plaintiff mushake only a prima facie
showing of jurisdiction to defeat a motion to disnfis&The plaintiff maymake this prima facie
showing by demonstrating, via affidavit or otlartten materials, facts that if true would
support jurisdiction over the defendantAllegations in a complairdre accepted as true if they
are plausible, non-conclusory, amoin-speculative, to the extenattihey are not controverted
by submitted affidavit§. When a defendant has produceitience to support a challenge to
personal jurisdiction, a plaintiff has a duty toveforward with competent proof in support of
the jurisdictional allegations of the complainThe court resolves alattual disputes in favor of
the plaintiff® Conflicting affidavits are also resolvedtime plaintiff's favor, and “the plaintiff's
prima facie showing is sufficient notwithstiing the contrary presentation by the moving

party.” “In order to defeat a plaintiff's primacie showing of jurisdiction, a defendant must

¥Shrader v. Biddinger633 F.3d 1235, 1239 (10th Cir. 2011).

*AST Sports Sci., Inc. €LF Distrib. Ltd.,514 F.3d 1054, 105657 (10th Cir. 2008jenz v. Memery
Crystal 55 F.3d 1503, 1505 (10th Cir. 1995).

*Emp’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159 (10th Cir. 2010) (citifig Agric. &
Nutrition, LLC v. Ace European Grp. Ltd88 F.3d 1282, 1286 (10th Cir. 200ADMI Holdings, Inc. v. Royal Ins.
Co. of Can.149 F.3d 1086, 1091 (10th Cir. 1998).

®Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1070 (10th Cir. 2008) (citBell Atl.
Corp. v. Twombly550 U.S. 544 (2007)Pytlik v. Prof'l Res., Ltd.887 F.2d 1371, 1376 (10th Cir. 198Bghagen
v. Amateur Basketball Ass'n of U.S.Ad4 F.2d 731, 733 (10th Cir. 1984#rt. denied471 U.S. 1010 (1985).

"Pytlik, 887 F.2d at 1376ee also Shrade633 F.3d at 1248.
8Dudnikoy 514 F.3d at 1070.
°Behagen744 F.2d at 733.



present a compelling case demonstrating ‘thaptheeence of some other considerations would
render jurisdiction unreasonablé®”
I. Facts

Drawing all reasonable inferees in favor of Plaintiff, té following relevant facts are
taken from the First Amended Complaint, and tkieilats attached to thegarties’ briefs. The
Court does not consider any general or concluatlegations not supptad by affidavits or
other competent evidence, and has resoliddcual disputes ifPlaintiff's favor.

Plaintiff D.G. is a minor redent of Clay County, MissouriPlaintiff M.G. is the natural
mother of D.G and is also a resident of Missolr.G. attended summer camp at Camp Wood in
Elmdale, Kansas, during the week of June 22-28, 2014. Camp Wood is a Young Men’s
Christian Association (“YMCA”) camp organizeohd existing under the laws and regulations of
the State of Kansas. The YMCA owns amerates Camp Wood, and the property on which
Camp Wood is situated.

Smaller Earth, Inc. (“Smaller Earth”) is alB@are corporation, witts principal place
of business in Connecticut. Camp Leadersnarae used by Smaller Earth to conduct business
in the United States. Smaller Earth works vathployers in the United States that wish to
employ international camp counselors and supgtaft for the summer. Smaller Earth provides
employers in the United States with access tordime database of inteational individuals who
have expressed interest in working at Ammani summer camps, and who have satisfied the
requirements of the American Camp Associatiod the United States Department of State
Cultural Exchange Program. Smaller EastWebsite and online database are managed,

maintained, and hosted in the United Kingdogmaller Earth customers create a free account

%0OMI Holdings 149 F.3d at 1091 (quotirurger King Corp. v. Rudzewic471 U.S. 462, 477 (1985)).



each year with Smaller Earth enabling them to access and query the database for potential
applicants. Through the online database, Urftiedes employers review information about
potential applicants.

Other than its business relationshiphwCamp Wood relating to Camp Wood’s
employment of Ward, Smaller Earth has no tieKdaasas. Smaller Earth is not authorized or
licensed to do business in Kansas, it has notagehorized to accept service of process here,
none of Smaller Earth’s employem® located in Kansas, it neith@wns nor leases property in
Kansas, it has no bank or credit accounts ind&a, it has no assets in Kansas, it has no
telephone listing in Kansas. @a Wood is the only Kansas erapér that had access to Smaller
Earth’s online database in 2014.

In 2014, Ward approached USA Summer Cantp,lan affiliate of Sraller Earth, in the
United Kingdom to become an exchange vrisitwough the United States under the Department
of State’s J-1 Cultural Exchange Program. Waddl Visa was granted for exchange visitor
status, and he was allowed to enter the UnitateStegally. USA Sumen Camp, Ltd. collected
references and arranged for a police backgrouadkcto establish the gability of Ward to
participate in the Cultural Exchange ProgrddSA Summer Camp, Ltd.’actions took place in
the United Kingdom. Ward was ultimately accepted into the Cultural Exchange Program and
thereafter, United States employeould see his profile inéhonline database, including his
references and background check.

Camp Wood found Ward on tlealine database and contactedh directly in the United
Kingdom and interviewed him. Camp Wood tleéfered Ward a camp contract for the summer
of 2014 and confirmed with Smaller Earth thatrd/evould be placed there as an employee for

the summer.



Camp Wood electronically acdeg a contract offered by Smaller Earth on its database
called a Program Agreement, which discuseesservices provided by Smaller Earth and
provides for minimum requirements of the coatraetween Camp Wood and Ward. Under the
Program Agreement, Camp Leaders agredstir, alia, “[c]londuct an interiew and screening
process that shall include aloting references, and a policeminal background check” and
“facilitate communicationsetween the participarthe Camp and any alumni” Under the
agreement, Camp Leaders is to invoice the Canopthly and the Camggrees to pay certain
program fees and flight suratgges. Also, the Camp wasyugred “[t]o arrange for Camp
Leaders to be added as an insured beneficiader [its Employer’s Liabty Insurance policy]
and to process claims promptly on notificatiyneither Camp Leaders or a participafit.”

Smaller Earth never met with Ward and Weuaks never an employee of Smaller Earth.
Ward entered the United States on his Jga\énd performed under a camp contract of
employment with Camp Wood. Ward was afepproximately 20,000 applicants to the
Cultural Exchange program for the summe2@14. Only 5881 of these applicants secured a
placement.

[ll.  Discussion

Federal courts follow state law “in det@ning the bounds of #ir jurisdiction over
persons.®* To establish personal jurisdiction oxedefendant, a plaintiff must show that
jurisdiction is proper under the laws$ the forum state and thatetlexercise of jurisdiction would

not offend due proces$. The Kansas long-arm statute @strued liberally so as to allow

YDoc. 68 at 3.

Yd. at 7.

Daimler AG v. Baumaril34 S. Ct. 746, 753 (2014).

“Intercon, Inc. v. Bell Atl. Internet Sols., In205 F.3d 1244, 1247 (10th Cir. 2000).



jurisdiction to the full extent permitted by due pess, therefore the Cayoroceeds directly to
the constitutional analysfs.

The due process analysis is comprised of $teps. First, the court must consider
whether the defendant has such minimum actstwith the forum state “that he should
reasonably anticipate being haled into court th&tdf’the requisite minimum contacts are
found, the Court will proceed to the second stefhéndue process anailyss-ensuring that the
exercise of jurisdiction “does not offend ‘tridnal notions of faiplay and substantial
justice.™’

“Minimum contacts” can be establishedane of two ways, either generally or
specifically for lawsuits based on the forum-related activities:

General jurisdiction is based on art-oftstate defendant’s “continuous and

systematic” contacts with the forum stadad does not require that the claim be

related to those contacts. Specificgdiction, on the other hand, is premised on
something of @uid pro quo in exchange for “benefitting” from some purposive
conduct directed at the forum state, a partyeemed to consent to the exercise of
jurisdiction for claims related to those contdéts.
Plaintiff does not allege genefatisdiction, but instead allegéisat Smaller Earth had minimum
contacts with Kansas based on specific jurisaiictiThe specific jurisdimon inquiry “focuses on

the relationship among the defendant, the forum, and the litigdfioRd’ establish minimum

contacts, the “defendant’s suit-related conducstateate a substarit@onnection with the

Federated Rural Elec. Ins. Corp. v. Kootenai Elec. Cobp.F.3d 1302, 1305 (10th Cir. 1994) (citing
Volt Delta Res., Inc. v. Devin@40 P.2d 1089, 1092 (Kan. 1987)).

¥*Emp’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159-60 (10th Cir. 2010) (citdig!
Holdings, Inc, 149 F.3d at 1091).

Y"'See World-Wide Volkswagen Corp. v. Woodddd U.S. 286, 292 (1980) (quotitrg’l Shoe Co. v.
Washington326 U.S. 310, 316 (1945)).

8Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1078 (10th Cir. 2008) (citations omitted).

Walden v. Fiore134 S. Ct. 1115, 1121 (2014) (quotifegeton v. Hustler Magazine, Iné65 U.S. 770,
775 (1984)).



forum State.* One aspect of this requirement is tthat Court must looko “the defendant’s
contacts with the forum State itself, not ttefendant’s contacts with persons who reside
there.* The Supreme Court has provided fibéowing examples of instances where
defendants’ suit-related contact has been@gfit to establish a substantial connection:
entering a contractual relationship thetivisioned continuing and wide-reaching
contacts” in the forum StatBurger King supra at 479-480, 105 S. Ct. 2174, or

by circulating magazines to “deliberatelypdx[t]” a market in the forum State,

Keeton supra at 781, 104 S. Ct. 1473. Antiheough physical presence in the

forum is not a prerequisite to jurisdictidBiirger King supra at 476, 105 S. Ct.

2174, physical entry into the State—eithgrthe defendant in person or through

an agent, goods, mail, or some otheams—is certainly a relevant contaSee,

e.g, Keetonsupra at 773-774, 104 S. Ct. 1473,

Plaintiff argues that Smaller Earth trangacbusiness in Kansas by entering into the
Program Agreement with Camp Wood. While it isetthat Smaller Earth entered into a contract
with Camp Wood when Camp Wood opted teeRlVard as a camp counselor, merely entering
into a contract with a resident of Kansas does not suffice to establish minimum contwts.
determine if a defendant has established minirnantacts by contractingith a resident of the
forum state, the Court looks ‘tprior negotiations and contemplated future consequences, along
with the terms of the contract anetharties’ actual course of dealirff."The contract “must
have a ‘substantial conneatiowith the forum state®

The Program Agreement, attached to Rihis brief, is limited to establishing the

minimum requirements for Ward’s employment ¢ant, it contains waers for Smaller Earth,

9. at 1121-22.
9. at 1122.
2.

ZBurger King Corp. v. Rudzewic471 U.S. 462, 474 (1985JH Agric. & Nutrition, LLC v. Ace European
Grp. Ltd, 488 F.3d 1282, 1287 (10th Cir. 2007).

24TH Agric. & Nutrition, LLC, 488 F.3d at 1288 (quotirBurger King Corp, 471 U.S. at 479) .
#1d. (quotingMcGee v. Int'l Life Ins. Cp355 U.S. 220, 223 (1957)).



and it provides for fees and insurance coverdgeequires that Camy/ood carry Smaller Earth
on its employment liability policy. There are fazts alleged in the Complaint to support a
reasonable inference that the parties intendecttimgactual relationship to be continuing and
wide-reaching—it pertained to angie employee contract for xéid amount of time. Smaller
Earth has submitted evidence that this is the pladgement it made in the State of Kansas in
2014, out of 5881 placements in the summer of 204dreover, the contraatas an electronic
form agreement offered by Smaller Earth orddasabase and electronically accepted by Camp
Wood—there is no allegation thidie parties negotiated this agment, executed it in the State
of Kansas, or intended for it to reach beyorelghort tenure of Ward’s employment by Camp
Wood that summer. In sum, the Program Agreement does not evidence the type of continuing
relationship or obligation with thState of Kansas requireddemonstrate minimum contacts.

Plaintiff also argues that by étlvering” Ward to Kansas teerve as a camp counselor in
exchange for a fee, it transacted business istage of Kansas. Plaintiff argues that Smaller
Earth received compensation for its placement of WakKhnsas and that Plaintiff's claims arise
out of this transaction. But for the same reasxmained above, this biness transaction does
not evidence continuous orddg-reaching contracts with Kansas. The Program Agreement
evidences an isolated electronic form conttettveen Defendant ardsingle resident of
Kansas. The Court agrees that urBlerger KingandWalden such contacts are insufficient to
establish specific jurisdiction.

Plaintiff points to the progion in the Program Agreememquiring Camp Wood to add
Smaller Earth as an insured beneficiary to its Public and Employer’s Liability Insurance policies.

Therefore, Plaintiff urges that Smaller Eagtialifies as an “insured” under Camp Wood’s CGL



policy.?® Since Smaller Earth requir€hmp Wood to insure it afst risks occurring at Camp
Wood in Kansas, and because Plaintiffs’ claintdude “bodily injurie$ and “sexual abuse,”
covered by the CGL policy, Plaintiffs argue t&ahaller Earth has purposefully availed itself of
jurisdiction in Kansas. But the Court agrees V@thaller Earth that its insured status under the
CGL policy does not establish minimum contactmaller Earth did not negotiate or sign the
CGL insurance policy and there is no evidence 8maaller Earth has angput into performance
of the insurance contract in KangasSmaller Earth’s contactsitiv Kansas must have been
created by it, they cannot be “contacts which Iltedifrom the unilateradcts of a third party?®
The insurance policy here was procured byira tharty, Camp Wood. To the extent it is
enforced it would constitute actions by a thpatty, and not by Small&arth. Smaller Earth’s
gualification as an “insured” under Camp Wa€GL policy is insufficient to constitute
minimum contacts with the State of Kansas.

Plaintiffs argue that Smaller Earth committed tortious acts outside of Kansas by enabling
Ward'’s physical and sexudbase of D.G., which are suffemt under the Kansas long-arm
statute to confer jurisction. This contact ibased on Plaintiff's alleg@n that Smaller Earth
facilitated Ward’s employment at Camp Wooddaeking out an “active relationship with Camp
Wood” and receiving compensation in exchangddoilitating placement. It is also based on
Plaintiff's allegation that Smaller Earth’s faik to properly vet Ward caused the Plaintiffs’
injuries. Defendants respond that Plaintiff's nigg are not causally related to Smaller Earth’s
conduct.

In the Tenth Circuit, “[tihe merdlagation that an outfestate defendant

%Doc. 64-1 at 29.

?’See Whittaker v. Med. Mut. of Oh@6 F. Supp. 2d 1197, 1200-02 (D. Kan. 208@)niral Ins. Co. v.
Briggs No. 302CV0310P, 2002 WL 1461911, at *8 (N.D. Tex. July 2, 2002).

Bwhittaker 96 F. Supp. 2d at 1200.



has . . . committed business torts that have allegedly injured a forum resident does not
necessarily establish that the defendant possesses the constitutionally required minimum
contacts.?® The Court evaluates both the quantity gnelity of defendant’s contacts with the
State of Kansa¥®. The Tenth Circuit, as well as ottesurts, requires a plaintiff to present
“something more” than the injuries a plaintffegedly suffered in order to show that a
defendant aimed or targeted @onduct at the forum state Here, as described above, the
guantity and quality of Smaller’s Earth’s contacithwhe State of Kansas are minimal. There is
no factual allegation to support Plaintiffs’ clathat Smaller Earth’s miness was purposefully
directed at Kansas. In fa@gefendant has demonstrated bydsfit that out of 5881 placements
in 2014, only one participant—Ward—was placed in Kansas.

Likewise, the Court finds th&laintiff has failed to alleg&acts sufficient to demonstrate
that Smaller Earth’s conduct in Great Britain ®aadi D.G.’s injuries. The Tenth Circuit applies
an “effects test,” allowing the exercise of gdiction when there is a prima facie showing that
defendant (1) intentionally acted (2) in a manexressly aimed at Kansas, with (3) knowledge
that the brunt of the injurwould be felt in Kansa¥. While there is some overlap between the

two elements, “expressly aiming” conduct is n@& #ame as an awareness of its foreseeable

2Far W. Capital, Inc. v. Towne6 F.3d 1071, 1079 (10th Cir. 1995%e alsaTomlinson v. H & R Block,
Inc., 151 F. App'x 655, 658 (10th Cir. 2005) (“But the mere allegation that a nonresident defendantytortious
injured a forum resident does not necessarily establish sufficient minimum contacts to confer personal jurisdiction
on the forum.”).

pro Axess, Inc. v. Orlux Distrib., In&28 F.3d 1270, 1278 n.5 (10th Cir. 2008\ Holdings 149 F.3d
at 1092.

3See, e.g., DudnikpB14 F.3d at 107 Allison v. Wise621 F. Supp. 2d 1114, 1120 (D. Colo. 2007);
Sunlight Saunas, Inc. v. Sundance Sauna, #27. F. Supp. 2d 1011, 1021 (D. Kan. 2006) (ci@ypersell, Inc. v.
Cybersell, Inc.130 F.3d 414, 418 (9th Cir. 1997Qage, Inc. v. BioConversion Tech., LUXb. 2:08-CV-57 DB,
2009 WL 3181940, at *10 (D. Utah Sept. 30, 200®)ytrackerz LLC v. KoehleNo. 08-2297-GLR, 2009 WL
1505705, at *13, *16 (D. Kan. May 28, 2009).

¥2Dudnikoy 514 F.3d at 1072 (analyzit@plder v. Jones465 U.S. 783 (1984)yee also Walden v. Fiare
134 S. Ct. 1115, 1124 (2014) (discussGajderand explaining that [t]he strengtithat connection was largely a
function of the nature of the libel tort.”).

10



consequences. “[T]he ‘express aiming’ testuges more on a defendant’s intentions—where
was the ‘focal point’ of its purposive efforts—iMnthe latter requirement concentrates on the
consequences of the defendant’s actions—wivarethe alleged harm actually felt by the
plaintiff.”** To “expressly aim” conduct, the forum stanust be the “focal point of the torf.”
Plaintiff has failed to demonsteathat Smaller Earth meets tleguirements necessary to show
minimum contacts under the “effects” test. Ridis fail to allege intentional conduct by
Smaller Earth that was aimed at Kansas withAlkadge that injury culd be sustained here.
Finally, Plaintiffs suggest that SmallerrBatransacted businessKansas through the
internet by “facilitating DefendarW/ood’s [sic] employment.” Tghow that Smaller Earth’s
commercial activity on the internestablishes personal jurisdictionaiiiffs must allege that it
“deliberately directed its message at an aumian the forum state and intended harm to the
plaintiff occurring primarily or particularly in the forum staf®."The Tenth Circuit has made
clear that “[t}he maintenance afweb site does not in and dfatf subject thewner or operator
to personal jurisdiction, even for actions relatioghe site, simply because it can be accessed by
residents of the forum stat&®”Plaintiffs offer no allegation that Smaller Earth intentionally
directed its internet activity to the State of Kansaighat it intended harmo the Plaintiff in the
State of Kansas. Merely hosting a website te accessible by Camp Wood does not suffice.
For all of these reasons, t@eurt finds that Plaintiffs failed to make their prima facie

showing of minimum contacts between Smallertfitand the State of Kansas to satisfy due

¥d. at 1075.
*1d. at 1074 n.9 (quotingar W, 46 F.3d at 1080).

%Shrader v. Biddinger633 F.3d 1235, 124041 (10th Cir. 2011) (quofh& Scan, Inc. v. Digital Serv.
Consultants, In¢.293 F.3d 707, 712 (4th Cir. 2002)).

39d. at 1241.
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process. The claims against Smaller Earthefloee must be dismissed for lack of personal
jurisdiction.

IT IS THEREFORE ORDERED BY THE COURT that Defendant Smaller Earth,
Inc.’s Motion to Dismiss the First Amended Complaint for Lack of Personal Jurisdiction
Pursuant to Fed. R. Civ. P. 12(b)(2) and to Dssn@ounts Ill, V, VI, IX, X, and Xl of the First
Amended Complaint for Failure to State a Claim (Doc. 48)asited. Defendants Smaller
Earth and Camp Leaders USA are dismissed withmjtidice for lack of personal jurisdiction.

IT IS SO ORDERED.

Dated: February 21, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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