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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FLOYD S. BLEDSOE,
Plaintiff,

V.
Case No. 16-2296-DDC-JPO
BOARD OF COUNTY COMMISSIONERS
OF THE COUNTY OF

JEFFERSON, KANSAS,

RANDY CARRENO,

TROY FROST,

ROBERT POPPA,

JIM VANDERSBILT,

GEORGE JOHNSON,

JIM WOODS,

TERRY MORGAN,

MICHAEL HAYES,

JEFFREY HERRIG in hisindividual

and official capacity, and

UNKNOWN OFFICERS OF THE
JEFFERSON COUNTY SHERIFF'S
DEPARTMENT and KANSAS

BUREAU OF INVESTIGATION,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on ddénts Board of County Commissioners of the
County of Jefferson, Kansas (“Jefferson County&ffrey Herrig, in hisndividual and official
capacity; Randy Carreno; Troy Frost; and RoPefpa’s (collectivelythe “Jefferson County
defendants”) Motion to DismisSecond Amended Complaint (Doc. 144). Plaintiff Floyd S.
Bledsoe has filed a Response (Doc. 151) andefferson County defendaritave replied (Doc.
152). For reasons explained below, the courttgramnpart and deniaes part the Jefferson

County defendants’ Motion to Dismiss.
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l. Factual Background

The following facts are taken from plairfitif Second Amended Complaint (Doc. 141).
Because defendants’ Motion todniiss relies on Fed. R. Civ. B2(b)(6), the court must accept
the well-pleaded facts as true and view therhe light most favorable to plaintiffSee Ramirez
v. Dep't of Corr, 222 F.3d 1238, 1240 (10th Cir. 2000) (explagrthat, on a motion to dismiss,
the court must “accept the well-pleaded allegations of the complaint as true and construe them in
the light most favorable to thegihtiff” (citation omitted)). This lawsuit follows plaintiff's
wrongful conviction for sexual abesand murder of a 14-year-ajitl named Camille Arfmann.
A state court jury convicted plaintiff in Ap2000, and he was sentenced to life in prison.
Plaintiff was released fromrison in 2015 after DNA testiy exonerated him and, instead,
identified his brother, Thomas Bleds{Tom”), as the likely wrongdoer.

A. Camille’s Murder

In November 1999, plaintiff wa&3 years old and married toshwife, Heidi. The couple
had two young sons, and plaintiff worked asrantaand at a dairy farmm McLouth, Kansas.
The couple invited Heidi’'s younger sister, Camillelite with them inhopes of improving her
school attendance. Plaintiff's older brothEom, then 25 years oltlyed nearby with his
parents. Tom had little socilfie, and he suffered from someaetiectual limitations and partial
deafness. Tom had a history of abnormal selelavior that includepursuit of young girls,
though he was an active member of a Sundagaaroup for children at the Countryside
Baptist Church.

On November 5, 1999, Camille took the bus hdram school. She arrived at plaintiff's
home around 4:20 p.m. Her frieRibbin Meyer stopped by to visat 5:00 p.m., but Camille

was not there. Plaintiff artdeidi reported Camille’s disappeance to the Jefferson County
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Sheriff's Department and thespent the next 48 hours tryingftod Camille. They stopped the
search on November 7, 1999, after Tom caddghat he had murdered Camille.

Tom’s parents arranged for deferétrney defendant Michael Hayde represent Tom.
Later that evening, Tom and Mdayes met with personnelthe Jefferson County Sheriff's
Department (“Sheriff's Dgartment”). Roy Dunnawadthen the Sheriff of Jefferson County,
defendant Robert Popbéwho worked as a law enforcemeffficer in the Sheriff's Department),
and Jim Woods(who worked as a law enforcement officer for the Kansas Bureau of
Investigation (“KBI”)) attendedhis meeting, as did other kmown defendants. Through Mr.
Hayes, Tom informed these defendants that kenmardered Camille and that he knew where to
find her body. Tom or Mr. Hayes also reveabtider details about Calié’'s murder, including
that Tom had shot her in tiead and moved her body to burinita trash dump. Tom and Mr.
Hayes took these defendants to his parents’ property where Tom had been living. They found
Camille’s body underneath a foot of dirt, plywoadd garbage that included an X-rated movie
and t-shirt that readCountryside Baptist Churcihe wounds on Camille’s body matched
Tom'’s description of her murder. Defendafmtsnd three of four m&ng bullet casings at

Camille’s burial site.

! The court previously denied defendant Elsig Motion to Dismiss plaintiff's First Amended
Complaint under Fed. R. Civ. P. 12(b)(6). Doc. 114.

2 Roy Dunnaway was named as a defendant in plaintiff's First Amended Complaint but passed
away on February 24, 2017. Plaintiff thus has removed him as a defendant in his Second Amended
Complaint as instructed by the cougieeDoc. 140 at n.1.

3 Defendant Poppa is one of the Jeffersonr@ly defendants who now move to dismiss.

4 The court previously denied defendant Woddstion to Dismiss plaintiff's First Amended

Complaint under Fed. R. Civ. P. 12(b)(6). Doc. 114.
3
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The coroner recovered semfeom inside Camille’s vaginaut he was unable to
determine whether Camille hbdgen sexually abused. Mr. y&s surrendered the murder
weapon—Tom’s newly purchased Jennings 9migafin—to the police officers. Tom was
charged with Camille’s murder and takerthie Jefferson County JaiDespite the evidence
against Tom, defendants planned to fegohaintiff for Camille’s murder.

B. The plan to frame plaintiff

Several days after Tom'’s arrest, Mr. Hayalong with Jefferson County prosecutor
defendant Jim Vanderbiland other unknown defendants, nwetlevise a plan to fabricate
Tom'’s testimony. The lead detective on Cartsllaurder case, defendant Randy Carreno from
the Sheriff's Departmerithad focused his investigatiom plaintiff even after Tom had
surrendered. Mr. Hayes, Mr. Cane and other defendants consgite secure false statements
from Tom which would pin Camille’snurder on plaintiff. Allegdly, Mr. Hayes previously had
helped Mr. Vanderbilt avoidxposure for misappropriating courftynds. So, Mr. Vanderbilt
was indebted to Mr. Hayes and became a wjléity in the plan to frame plaintiff.

The plan went like this: Tom would recant his confession and claim that he had run into
plaintiff on Saturday, Novembé&; 1999, at a roadside intersectiorom would say that plaintiff
had confessed to Camille’s murdard had given him ésnsive details about the crime. Then,
Tom would say that plaintiff persuaded him to take the blame for the murder by threatening to

expose his deviant sexual historyreluding viewing X-rated moviesnd attempting to have sex

° The court previously denied defendant VandestMotion to Dismiss plaintiff's First Amended
Complaint under Fed. R. Civ. P. 12(b)(6). Doc. 1T#e Tenth Circuit affirmed the court’s decision that
defendant Vanderbilt “does not enjoy absolute imity from suit for allegedly fabricating evidence
against [p]laintiff during the preliminary investigation of [Camille’s] murder.” Doc. 139 at 21. The
Circuit declined to consider defemdd/anderbilt’'s arguments that plaintiff had failed to allege “sufficient
facts to demonstrate the existence of a coaspi because it lacked appellate jurisdictiod.

6 Defendant Carreno is one of the Jeffer€munty defendants who nawove to dismiss.

4
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with a dog. Mr. Hayes, Mr. Vanderbilt, andhet defendants planned and coached Tom about
recanting his confession. Tom was manipulated easily. Shortly before Tom recanted his
confession, Mr. Hayes told plaifitsomething about how he plaed to take Tom off the “hot
seat” and replace himith plaintiff.

Defendant George Johnsbmho worked as a law enfament officer for the KB,
administered polygraph exanations to both Tom and plaifiton November 12, 1999. At some
point during his examination, Torecanted his confession and regd it with the story that Mr.
Hayes and others had coached him to gvaring his polygraph examation, Tom failed this
question: “Did you shoot Zetta ARFMANN, between 5 and 8 Nov. @Ic. 141 at  58.

Overcome with guilt following the exaration, Tom confessed again to Sheriff
Dunnaway, Mr. Johnson, Mr. Vanderbilt, and ottiefendants, admitting that he had murdered
Camille. Mr. Johnson instructed Tom to congrlying to implicag¢ plaintiff, and Tom
acquiesced. Then, plaintiffok the polygraph examinati@nd truthfully denied any
involvement in Camille’s murder.

That evening, Mr. Vanderbilt releasedriidrom jail and dropped the charges against
him. Plaintiff alleges an agreement was regictfor Tom’s release, and this agreement was
never disclosed to plaintiffSheriff Dunnaway and other defendatiten arrested plaintiff, and
they continued to use Tom'’s fabricated stateme&ntsame plaintiff. Specifically, Mr. Carreno
and other defendant officers knowingly and psedally falsified Toms$ statements about

meeting plaintiff at the roadsidet@rsection so that thdit the timeline for the period when they

! The court previously denied defendant Joim's Motion to Dismiss plaintiff's First Amended

Complaint under Fed. R. Civ. P. 12(b)(6). Doc. 114.

8 Other than this quoted provision, the Second Adeel Complaint refers to the victim as Camille.

Zetta appears to be anotimame the victim went bySeeDoc. 141 1 58Doc. 145 at 12 & n.2.
5
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believed plaintiff lacked an alibiPlaintiff alleges Mr. Carreno wawith plaintiff during much of
the day on Saturday, November 6 because theg searching for Camille together. And, these
defendants knew the roadsitheeting never had happened.

Additionally, defendants, sluding Mr. Carreno, coachéitbm to provide false
explanations about how he had known so naetgils about Camille’death. Tom'’s false
account became the centerpiece of thegmatson’s evidence ainst plaintiff.

Overall, various law enforcement officers wareolved in investigating Camille’s death,
and plaintiff's subsequent prosecution and conviction. Defendants Randy Carreno, Troy Frost,
Robert Poppa, and Jeffrey Herrig workedaas enforcement officers in the Sheriff's
Department, along with two indduals no longer named asfeiedants—Sheriff Dunnaway and
law enforcement officer Orin Turner—andet unknown defendant officers. The Second
Amended Complaint refers to Mr. Herrig, MZarreno, Mr. Frost, Mr. Poppa, and the unknown
law enforcement officers from the &iiff's Department named as deflants in this case as the
“Jefferson County Defendant Officers.” Doc. 141 at § 17. Mr. Herrig was the Undersheriff at
the time of the events. He reported to Sh&unnaway, but Mr. Herrig oversaw the day to day
operations at the Sheriff’'s Department (udihg supervising Mr. Carn®, Mr. Frost, Mr.

Poppa, and other unknown officers). ShHddfinnaway supervised Mr. Herrig and also
supervised Mr. Carreno, Mr. Frost, Mr. Popll, Turner, and other unknown officers. Now,
Mr. Herrig serves as the Sheriff of Jefl@nsCounty, Kansas. He oversees the Sheriff’'s
Department and is responsible fts policies and practices. hgesued in both his individual

capacity and in his official capacias the Jeffersondtinty Sheriff.
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Defendants Terry Morgan, Jim Woods, andfge Johnson worked as law enforcement
officers for the KBI® Mr. Morgan, Mr. Woods, and Mr. Johnson along with other unknown KBI
officers involved in Camille’s case (collectivethe “KBI Defendant Offiers”) were integral
and active participants in investigating Canslldeath. The KBI Defendant Officers gathered
physical evidence, executed search warrgotitsiographed the crienscene and victim,
conducted and reviewed polygraph examinatemm interviews, compled police reports, and
directed Mr. Carreno to interview certain witnesskes.at 1 18.

The Second Amended Complaint refers ® Jefferson County Defendant Officers
(named to include Mr. Carreno, Mr. Frost,.Nfoppa, and Mr. Herrig, among others) and the
KBI Defendant Officers (namet include Mr. Morgan, MrWoods, and Mr. Johnson, among
others) as the “Defendant Officerdd. at § 19. The court simillgrrefers to this group
collectively as the “dfendant officers.”

C. Plaintiff’'s prosecution and conviction

The defendant officers withlteevidence of Tom'’s guilt &m plaintiff’'s defense to
ensure plaintiff would be prosecuted amdicted. For examplér. Woods and other
defendant officers withheld Tom’s detailed dgston about how he had tried to have sex with
Camille in his truck and shot her when she ladiggtehim. The defendant officers including Mr.
Poppa and Mr. Woods, along with Sheriff Dunnaway, withheld Tom'’s statements to them the
night he turned himself in, vetlne he described Camille’sownds and her body’s location. And
the defendant officers, including Mr. Frost, withhevidence that Tom had a history of pursuing

young girls of similar age to Camille and thainTbad made sexual advances toward Camille a

o As explainedupra notes 4 and 7, the court previoudbnied defendant Woods’ and defendant

Johnson’s Motions to Dismiss. The court also presiy denied defendant Morgan’s Motion to Dismiss
plaintiff's First Amended Complaint under ¢ceR. Civ. P. 12(b)(6). Doc. 114.

7
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few weeks before her disappearance. Thendigfiet officers, incluaig Mr. Carreno, withheld
information about Tom’s actities between November &i@é November 12, 1999. And, Mr.
Johnson and other unknown defendants, along Shtriff Dunnaway, purposefully withheld
documents showing Tom’s inculpatory stagms during the polygraph examination.
Additionally, the defendant fifers suppressed physia@lidence of Tom’s guilt.
Plaintiff alleges Mr. Frost, MHerrig, Mr. Poppa, and Mr. Wals, along with Sheriff Dunnaway
and other defendant officers, thoroughly searghanhtiff's home and velsie. Mr. Carreno also
properly collected clothing of another suspectfé@ensic examination. But, in furtherance of
the conspiracy to frame plairitfior Tom’s crime, the defendanofficers, speciftally including
Mr. Morgan, Mr. Woods, Mr. Herrig, Mr. Frosaind Mr. Poppa, along with Sheriff Dunnaway,
purposefully did not subject TomMome, clothing, or vehicle tany similarly rigorous forensic
examination. These defendamtentionally refrained from diecting any physical evidence
from Tom’s truck—where Tom coe$sed he had shot Camille—tbe shovel Tom identified as
the one he had used to bury Camille. Andytrecovered Tom’s weapons and ammunition after
allowing Tom’s father to handkem and turn them over, thasntaminating this evidence.
The defendant officers also generatedefagidence against pdaiff. Mr. Johnson
reported to Mr. Vanderbilt that plaintiffad exhibited deception during his polygraph
examination, and that Tom had exhibitaghfulness. But Mr. Johnson knew this
characterization was false. Mr. Frost and Mr. Burfalsely claimed thailaintiff had confessed
to visiting his home around thiene Camille disappeared, aMt. Frost signed an affidavit
containing this false informaticio support a request farsearch warrant. Plaintiff never made
any statement to Mr. Frost or Mr. Turner thathad been to his house around the time of

Camille’s disappearance. But, Mr. Frost and Mrtner manufactured this evidence to frame
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plaintiff. And, the prosecutionsed the manufactured eviderad®ut plaintiff’'s confession to
bring charges against plaintiff and, ultiralgt secure plaintiff's conviction.

Mr. Vanderbilt offered plaintiff a plea deal: plaintiff would serve five years in exchange
for pleading guilty. Plaintiff rejected the deaid, in April 2000, a jury convicted him for
murder, aggravated kidnappingydataking indecent liberties witl child. The trial judge
sentenced plaintiff to lifen prison plus 16 years.

D. Post-Conviction Relief

In June 2008, a federal distrimburt granted plaintiff habeaslief and he was released on
bond. The Tenth Circuit Court of Appeals rewershe ruling in Jul2009, and plaintiff was
forced to return to prison. Then, in October 2Qd&intiff secured additiwal forensic testing for
some of the physical evidence officers halected from the crime scene. New DNA test
results indicated Tom was the likely source & semen found on Camilleiaginal swab. The
test also excluded plaintiff as the source efskmen. Tom committed suicide shortly after this
new DNA testing. He left a note that read:

| sent an innocent man to prisoihe Jefferson County police and county

attorney Jim Vanderbelt made me do it. | was told by Vanderbelt to keep

my mouth shut. Now | am guog to set thing[s] right.

| killed Camille Arfmann on Novendy 5, 1999. | had sex with her and
killed her.

... I drove up to the ditch where tlaenily dump trash and tried to convince
her not to tell. . . . | went to myuck and got my 9mrgun that was behind
my seat and pushed her to the grountifytdo scare her, but it failed [and]
the gun went off behind her head. .l.as well might gaahead and say it |
raped and murdered a 14 year girl.

| tried telling the truth but no one would listen. | was told to keep my mouth
shut. It tore me up doing it. lomld ask for forgivengs, but | know none
will come. Not even from God.

Floyd S Bledsoe is an innocent man.
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Tom E Bledsoe is the guilty one.
Doc. 141 at 1 101.

Tom also drew a diagram depng where he shot Camilleefore moving her body to the
trash dump. Using Tom’s diagram, the pelfound the fourth missg bullet casing. The
Jefferson County court vacated plaintiffenviction on December 8, 2015, and the Jefferson
County Attorney dismissed the chas against him. Plaintiff leftrison, but returned home from
prison having missed his sons’ childhood and maearywith loved ones. Plaintiff continues to
suffer physiological pain and suffering, humilatj constant fear, aretly, deep depression,
despair, rage, and other physieald physiological effects.

E. Plaintiff's Claims

Plaintiff brings eight claimagainst the Jefferson County dedants. Plaintiff brings the
following claims under 42 U.S.®. 1983 against all defendant&Count I) due process violation
for fabricating Tom’s testimonial evidence; g@bunt IlI) conspiracy taeprive plaintiff's
constitutional rights by fabricatg Tom’s testimonial evidence.

Plaintiff brings the following 8§ 1983 claims against the defendant officers: (Count Ill)
Brady v. Marylané® violation for withholding exculpatgrevidence and fabricating evidence;
and (Count VI) failure to intervene.

Plaintiff brings the followingclaims under § 1983 against ttkefendant officers and Mr.
Hayes: (Count IV) maliciougrosecution and unlawful predfidetention; and (Count V)

conspiracy to deprive constitutional rights.

10 373 U.S. 83 (1963).
10
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Finally, plaintiff brings a claim for munipal liability (CountVIl) against Jefferson
County and Sheriff Herrig in his official capg and a state law dla for indemnification
(Count VIII).

Il. Legal Standards

The Jefferson County defendants ask the douttsmiss all the eims against them
under Fed. R. Civ. P. 12(b)(6) fdailure to state a claim uponhich relief can be granted.”
Fed. R. Civ. P. 12(b)(6Y.

Under Rule 12(b)(6), a defendant may movditmiss for failingo state a claim upon
which relief can be granted. Fed. R. Civ. Pb)@). When considarg a motion to dismiss
under Fed. R. Civ. P. 12(b)(6), theurt must assume that the fzaltallegations in the complaint
are true.Ashcroft v. Igbal556 U.S. 662, 678 (2009But this requirement does not extend to

every assertion made in a complaint. Thart is “‘not bound to accept as true a legal
conclusion couched as a factual allegationd” (quotingBell Atl. Corp. v. TwombJ\650 U.S.
544, 555 (2007)). “Threadbare ids of the elements of awuse of action, supported by mere

conclusory statements, do not scéf’ to state a claim for reliefBixler v. Fostey596 F.3d 751,

756 (10th Cir. 2010) (quotinigibal, 556 U.S. at 678). Alsthe complaint’s “[flactual

1 On the claims against Sheriff Herrig in hfi@al capacity, the Jefferson County defendants also

assert an Eleventh Amendment immunity argument. “The defense oéigmvienmunity is jurisdictional

in nature, depriving courts of subjecttter jurisdiction where applicableNormandy Apartments, Ltd.

v. U.S. Dep't of Hous. & Urban Dewb54 F.3d 1290, 1295 (10th Cir. 2009). So, the court generally
would consider defendants’ immunity argemt under Fed. R. Civ. P. 12(b)(19ee Davis v. Californja

No. 17-2125-JAR-JPO, 2017 WL 4758928, at *1 Kan. Oct. 20, 2017) (construing Rule 12(b)(6)
motion seeking dismissal based on soggrénmunity as a Rule 12(b)(1) motiomjibben v. Okla. ex

rel. Dep't of Veterans AffairdNo. 16-cv-111-TLW, 2017 WL 1239146, at *4 (N.D. Okla. Mar. 31, 2017)
(explaining that though defendants cited Rule J(B{kin their motion, sovereign immunity is a
“jurisdictional bar,” but plaintiff's claim “should bdismissed regardless of whether it is based on Rule
12(b)(1) or Rule 12(b)(6)")xf. Ruiz v. McDonneglR99 F.3d 1173, 1180-82 (10th Cir. 2002) (analyzing
whether defendant was entitled to sovereign imitgumder Rule 12(b)(1), but analyzing whether
defendant constituted a “person” witlthe meaning of § 1983 underiBu.2(b)(6)). But, as explained
infra in Part 1ll.E.1.b, the court concludes Eleventh Amendment immunity does not apply to the claims
against Sheriff Herrig. So, the court need not exyloon the legal standard for Rule 12(b)(1) claims.

11
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allegations must be enough to raise atrighrelief above the speculative levellivombly 550
U.S. at 555 (citations omitted). Theurt thus must takga]ll well-pleadedfacts as
distinguished from conclusomllegations” as trueGeneration Res. Holding Co., LLC v.
Spencer Fane LLP64 F.3d 958, 965 (10th Cir. 2020) (adton and emphasis in original)
(citation and internal quotation mk& omitted). It also must aw “all reasonable inferences in
favor of the non-moving partyld. (citation and internal quotation marks omittexBe also Doe
v. Woodard 912 F.3d 12781285 (10th Cir. 2019).

To survive a motion to dismiss under Rule 1&h)“a complaint mustontain sufficient
factual matter, accepted as true, to ‘stateamrcto relief that is @lusible on its face.”1gbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 570). “A claim hdacial plausibility when the
plaintiff pleads factual contentdhallows the court to drawdtreasonable inference that the
defendant is liable for ghhmisconduct alleged.Id. (citing Twombly 550 U.S. at 556). “The
plausibility standard is not akio a ‘probability requirement,’ but asks for more than a sheer
possibility that a defendant has acted unlawfullid’” (quotingTwombly 550 U.S. at 556kee
also Christy Sports, LLC v. Deer Valley Resort Co.,,15385 F.3d 1188, 1192 (10th Cir. 2009)
(“The question is whether, if tredlegations are true, it is plabt and not merely possible that
the plaintiff is entitled to relief undé¢he relevant law.” (citation omitted)Essentially, “the
complaint must give the cdureason to believe th#tis plaintiff has a reamnable likelihood of
mustering factual support ftieseclaims.” Ridge at Red Hawk, LLC v. Schneid&®3 F.3d
1174, 1177 (10th Cir. 2007). This plausibility stamdeeflects the requement in Fed. R. Civ.
P. 8 that pleadings must providefendants with fair ritce of the nature of the claims as well as
the grounds upon which each claim resSee Khalik v. United Air Line671 F.3d 1188, 1191—

92 (10th Cir. 2012)see alsd-ed. R. Civ. P. 8(a)(1) (providiregcomplaint must contain “a short

12
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and plain statement of theagih showing that the pleader is entitled to reliefjpal, 556 U.S. at
678 (explaining Rule 8 “does not require ‘detailactual allegations,’ but it demands more than
... [@] pleading that offers ‘lateebnd conclusions’ or ‘a formutarecitation of the elements of a
cause of action” which, Will not do” (quoting Twombly 550 U.S. at 555)).

Some of the Jefferson Courdgfendants’ dismissal argunte don’t relyon plaintiff’s
Second Amended Complaint but on the 686-page transcript of dlaintifinal jury trial, the
entirety of which they attadio their Motion to DismissSeeDoc. 145-1. They also rely on
orders from plaintiff's state coucase and appellate and habeas proceedings. They contend the
court may consider the trangarfrom plaintiff's state courtrial, without converting their
motion to dismiss to a motidor summary judgment. Do&45 at 6 n.1 (argag plaintiff's
criminal trial and its transcript are “part and parcel of his claBoghe court should consider the
transcript and citingCf. Smith v. United States61 F.3d 1090, 1098 (10th Cir. 2009)"). But,
while the court may consider “attached exhibitsl documents incorporated into the complaint
by reference” or “documents referred to ie tomplaint if the documents are central to
plaintiff's claims and the partsedo not dispute the documents’ aartticity,” the trial transcript
here is not a document that pitif incorporated by reference otherwise referred to in the
Second Amended Complaingmith 561 F.3d at 1098 (citations and internal quotation marks
omitted).

That said, plaintiff never objects to the trangts’i authenticity or dendants’ citations to
it. And, the court may consid&iacts subject to judicial nate,” which may include “pleadings,
court orders, motions and céd transcripts of hearingsom the state court caseCont’l
Coal, Inc. v. Cunninghan®11 F. Supp. 2d 1065, 1070-71 (D. Kan. 2007) (cifingdale v.

Bell, 85 F. App’x 691, 693 (10th Cir. 2003) (noting gietrate judge toojudicial notice of

13
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district court records about plaiffits criminal conviction)). But,'the state court documents are
admitted only for the purpose e$tablishing that various allegatis and statements were made
and that the hearings took place, [and] notliertruth of the allegations or statementil’ at
1071;see also Tal v. Hogad53 F.3d 1244, 1264 n.24 (10th G006) (“[F]acts subject to
judicial notice may be consident in a Rule 12(b)(6) motionithiout converting the motion to
dismiss into a motion for summary judgment. This allows the court to take judicial notice of its
own files and records, as well as facts whiahamatter of public record. However, the
documents may only be considered to show ttmtents, not to prove the truth of matters
asserted therein.” (internal ditans and quotations omitted)And, it is within the court’s
discretion to decide whether ¢onsider such material§ee Prager v. LaFavet80 F.3d 1185,
1189 (10th Cir. 1999).

The court thus may considere transcript only for itsantents. But, exercising its
discretion, the court does so omifere defendants have referreihwarticularity to specific
portions of the transcript. Forample, at times, defendants refenerally to “Ex. 1” or “the
transcript.” SeeDoc. 145 at 35-36, 41 n.21, 42. This kindswafeeping, indiscriminate reference
isn’t a proper technique. “Judgae not like pigs, hunting foruffles buried in briefs.”"Gross
v. Burggraf Constr. Co53 F.3d 1531, 1546 (10th Cir. 1995itgtion and internal quotation
marks omitted). The court deai;m defendants’ unwelcome inwitan to scan the near 700-page
transcript, particularly at this stage of theqeedings, to discern winetr it supports defendants’
citation when defendants themselvewen’t bothered to do s&f. Chilcoat v. San Juan Cnty.
No. 4:19-cv-00027-DN-PK, 2020 WL 1516141, at *2 n.24 (D. Utah Mar. 30, 2020) (considering

transcript from preliminary hearing in staténtinal case because it was a matter of public

14
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record, quoted in the complaint, and the claagainst defendants arose from statements made
during that hearing).
[I. Analysis

The Jefferson County defendants assédraage of arguments for dismisséirst,
defendants assert the Second Amended Complaes not allege thadividual Jefferson
County defendants personally participated in deépgiany of plainff's rights, so plaintiff has
failed to state plausible claims. Defendants akssert plaintiff’'s conspiracy and failure to
intervene claims (Counts N/, and VI) do not invoke a ewtitutional right and are not
independently actionableSecondthey contend plaintiff’'s Foteenth Amendment due process
claims fail as a matter of lawl hird, they contend plaintiff $ourth Amendment malicious
prosecution claim fails a& matter of law.Fourth, they contend the individual Jefferson County
defendant officers are entitléo qualified immunity.Fifth, they argue the Second Amended
Complaint does not assert plausiblenell claims against Jefferson County or Sheriff Herrig in
his official capacity. And, defendants argulaintiff’s Count MlIl—which asserts an
indemnification claim—da®not invoke a constitutional righnd thus is not independently
actionable. Many of the Jefferson Countyethelants’ arguments share a common, underlying
theme: they contend the Second Amended Qaintgust asserts conclusions and lacks the
requisite factual allegations nestito support the claims. Thewt addresses each argument, in
turn, below.

A. Pleading Personal Participation, Caspiracy, and Failure to Intervene

Because the allegations against each idd&i Jefferson County defendant play into

certain of the Jefferson Countyfdedants’ other arguments foisdiissal in thesections that

follow, the court first addisses the individual Jefferson Coypdiefendants’ arguments that
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plaintiff hasn’t pleaded their pgonal participation adequatelydtate claims here. Plaintiff
asserts Mr. Herrig, Mr. Frost, M€arreno, and Mr. Poppa each kable for depriving plaintiff
of his constitutional right ta fair trial under Fourteenthmendment due process by (1)
fabricating Tom’s testimonial evihce that inculpated plaintiff imne murder (Count I); and (2)
withholding or suppressing exculpay evidence and fabricating ditlonal evidence to implicate
plaintiff (Count Ill). Plaintiff asserts these detiants are liable based on their individual actions
or based on their actions in furtherance of mspiracy to commit the constitutional violations
(Count II).

Specifically, Count | alleges defendants “depdiye]laintiff of his constitutional right to
a fair trial by fabricating Tom'’s testimonialdalpation of [plaintiff].” Doc. 141 at { 115.
Defendants “fabricated and solicited falsgtiteony from Tom implicatig [p]laintiff in the
crime that they knew was false; obtained [plld#’s conviction using that false evidence; and
failed to correct fabricated evidence thatthknew to be false when it was used against
[p]laintiff at his criminal trial,” which denieglaintiff “his constitutional right to a fair trial
guaranteed by the Fourteenth Amendmeid.”at 1 116, 118. Countdlleges a conspiracy
among defendants to frame plaihby using the fabricated testony by Tom, thus depriving
plaintiff “of his constitutional right to due processld. at  123. Count llalleges the defendant
officers “deprived [p]laintiff of his constitutionaight to a fair trial,” which is “guaranteed by
the Fourteenth Amendment” by “withholdingdasuppressing exculpatory evidence and
fabricating additional evidence against §ifitiff besides Tom'’s false testimonyld. at 71 129,
134.

And, plaintiff asserts claim against thendividual Jefferson County defendants for

causing plaintiff’s malicious prosation and unlawful pretrial dention (Count 1V), or based on
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their participation in a congpicy to maliciously prosecutem (Count V). Plaintiff also
contends the individual Jeffers@ounty defendants are liable bds® their failure to intervene
to prevent the constitutiondeprivations (Count VI).

Specifically, Count IV alleges the defendarfiadrs and Mr. Hayes “accused [p]laintiff
of criminal activity and exerted influenceitotiate, continue, and perpetuate judicial
proceedings against [p]laintiff without any prokabhuse for doing so, in violation of his rights
secured by the Fourth Amendment and the ghocd and substantivitlue process components
of the Fourteenth Amendmentld. at § 140. The defendant offiseare alleged to have “caused
[p]laintiff to be unreasonably s®d and improperly subjected jiadicial proceedings” when no
probable cause existetd. at § 141. And, plaintiff allegethe defendant officers “subjected
[p]laintiff to unauthorized and arbitrary governmal action that shocks the conscience” because
they “deliberately and intentiolg’ framed plaintiff for a crine they knew he didn’'t commit by
fabricating, suppressingnd withholding evidenceld. at § 142. Count V alleges a conspiracy
among the defendant officers and Mr. Hayesamf plaintiff and deprive plaintiff of his
constitutional rights “by maliciously causing [p]laintiff’s pros&ou, by fabricating evidence[,]
... and by withholding exculpatory infoation from [p]laintif’'s defense and the
prosecution[.]”1d. at § 148. And, Count VI alleges thihe defendant officers failed to
intervene “to prevent thé@olation of [p]laintiff's constitutonal rights, even though they had the
opportunity to do so.ld. at T 154.

The court delves into the elements of tHE983 claims in Counts I, and IV in more
detail to address defendants’ specific argumemtdifmissal in Parts 111.B. and III.C. In this

section, the court addresses aef@nts’ general argumethat plaintiff hasn’t alleged personal
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participation, conspiracy, or faile to intervene, which is how the parties set up these dismissal
arguments.SeeDoc. 145 at 36—38, 39-43; Doc. 151 at 14-17, 34-36; Doc. 152 at 4-10, 15-16.

First, in Part Ill.A.1. the court considersthiefferson County defendants’ argument that
the court should dismiss the conspiracy countai(@s Il and V) and failerto intervene count
(Count V1) as not independently actionabMext, the court turns to the Jefferson County
defendants’ argument that plaifisfuse of “defendast’ or “defendant dfcers” for certain
factual allegations in his Seed Amended Complaint means pl#irhasn’t alleged adequately
Mr. Herrig, Mr. Frost, Mr. Carnmeo, and Mr. Poppa’s persorgarticipation in any alleged
constitutional deprivations or conspiracyclmmmit those deprivatns. Doc. 145 at 37—-43.
They argue that the court mussidigard plaintiff's allegations @®nclusory, or inadequate to
show agreement and concerted action or talpfeéndants on notice of the accusations against
them. Id. at 37-39. For conspiracy liability, deféants argue plaintiff relies on vague,
conclusory allegations that allemtive group of defendants acteddoncert to frame plaintiff by
fabricating inculpatory evidence and withholdgiexculpatory evidence, but never provides
details supporting an unlawful agreement thaludes these Jeffems County defendantdd. at
37.

The court already has rejected similaguanents when asserted by various other
defendants.SeeDoc. 114. Likewise now, as discussed in Part IlI.A.2inpiff's use of
collective defined terms in certain allegatiovighin the Second Amended Complaint doesn’t
doom plaintiff’'s claims because, as discussed mIR&\.3., plaintiff hasalleged specific facts
against each individual defendant from which the court can infer they agreed to join the alleged
conspiracy. Because plaintiff adequately gkea conspiracy and eadbfendant’s personal

participation in it, his failure tontervene theory also is plausibées the court explains in Part
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lII.LA.4. In short, plaintiff has alleged specifictady each defendant to put them on notice of the
claims against them and whicbuwd support a reasonable inferericat they joined the alleged
conspiracy and are liable for the deprivations either directly or undspacy and failing to
intervene liability theories. fus, the allegations against Mterrig, Mr. Carreno, Mr. Frost, and
Mr. Poppa sufficiently allege their personal papiation to survive tb Rule 12(b)(6) motion.
1. Conspiracy and Failure to Intervene as Independent Counts

The Jefferson County defendants contend GolinV, and VI aren’t independently
actionable claims but are, instead, diffenmethods of imposing liability for underlying
violations asserted in other counts. Doc. 1436at Thus, they argu#he court shad dismiss
these claims “as separate ‘counts’ becdlieg are not independedeprivations.”ld. Plaintiff's
Response doesn't appear to refiie premise that hisoaspiracy and failurto intervene claims
are inextricably linked to hislabations that the Jefferson Counigfendants are liable for the
constitutional deprivations spé&ed in Counts I, lll, and IV,hHough the conspiracy and failure to
intervene claims are styled as separate couBgsDoc. 151 at 34-36.

Indeed, § 1983 claims provide a remedy onlewmeha plaintiff has been deprived of a
right secured by the Constitution or federal l&8eeGonzaga Univ. v. DQé&36 U.S. 273, 283
(2002). And, a 8 1983 conspiracy or failure tteimene claim thus must include a constitutional
deprivation. SeeDixon v. City of Lawton898 F.2d 1443, 1448-49 & n.6 (10th Cir. 1990)
(explaining a plaintiff may asseat8 1983 conspiracy claim asneans “to impose liability on
one defendant for the actions of another performele course of theonspiracy” and that such
a claim requires a plaintiff to plead anape both a conspiracy and a deprivation of
constitutional rights because the “essence” of thierctis the deprivation of the right rather than

the conspiracy”)Estate of Booker v. Gome#5 F.3d 405, 422 (10th Cir. 2014) (describing how
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an officer who himself hasn’t used excessive faweald be liable under 983 if he is present at
the scene and fails to intervenepi@vent another officer’'s use of excessive force). Thus, to be
actionable, plaintiff's conspiracy and failure téarvene claims must be tied to the constitutional
deprivations alleged in the surrounding Counts I, Ill, and IV.

Defendants are correct that no separate datistial right againstanspiracies exists.
SeeDoc. 145 at 36. They also are correct that the Constitution doesn’t sponsor a duty requiring
intervention. Seed. Plaintiff, in turn, never contend3ounts Il, V, and VI are based on any
such separate constitutional right. Stilk ttourt doesn't find it necessary to dismiss the
conspiracy and failure tmtervene counts. The parties agpresented by sophisticated counsel
here and can understand the intefithe conspiracy and failute intervene claims and how
those counts tie to the counts that specié/uhderlying § 1983 consitional deprivationsSee
Doc. 152 at 15-16 (Reply recognizing the conspisauy failure to interene liability theories
“become(] relevant” if the court finds plaifftadequately has pleaded violations of his
constitutional rights). In shigrthe Second Amendédomplaint’s Counts Iy, and VI, when
coupled with Counts I, I, and 1V, are plairitd way of meeting his guirement to plead both
the constitutional deprivation and a conspiracy or failure to intervéee-+the conspiracy and
failure to intervene claims are a means to impiagdity on a defendanfor actions that other
defendants performed in the coucdghe conspiracy or for which he should have intervened to
prevent. See Dixon898 F.2d at 1449.

Thus, the court focuses the analysis on Wwaethe alleged actions of the individual
Jefferson County defendants suffice to state claims againstftinéhe alleged constitutional
deprivations either directly amder any of the alternative rhetls for imputing liability alleged

in the Second Amended Complaint. As expdal below, the court concludes plaintiff has
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pleaded each individual Jeff®n County defendant’s persompalrticipation sufficient for
plaintiff's constitutional deprivigon claims to survive the fferson County defendants’ Motion
to Dismiss.
2. Collective Allegations and Alleging a Conspiracy

As explained in Part I, undd&ule 12(b)(6), a plaintiffnay not rely on “[tlhreadbare
recitals of the elements of a cause of@ttsupported by mere cdasory statements.Igbal,
556 U.S. at 678. Instead, “a complaint must corgafficient factual mattemccepted as true, to
‘state a claim to relief that is plausible on its facddbal, 556 U.S. at 678 (quotinbwombly
550 U.S. at 570). And, it’s true that “collectivedageneralized allegations . are insufficient”
to establish an individua’liability under § 1983Walker v. Mohiuddin947 F.3d 1244, 1249—
51 (10th Cir. 2020) (explaininglaintiff’'s allegations againgroup of 16 “defendants” or
“healthcare providers” weren’t suffently specific to show defendaviolated plaintiff's clearly
established right to medical care where thaglaint never explained defendant’s role in

plaintiff's deficient medical care). Instead, aipkiff must demonstratihat “‘each defendant

. .. caused a violation of plainti$ clearly established constttanal rights, and that each

defendant acted with the constitutally requisitestate of mind.” Id. (quotingPahls v. Thomas
718 F.3d 1210, 1228 (10th Cir. 2013)¢e also Robbins v. Oklahongd 9 F.3d 1242, 1250
(10th Cir. 2008) (“[I]t is paitularly important [in a § 1983 acin against multiple government
actors] that the complaint make clear exaathois alleged to have doméhatto whom to
provide each individual with faimotice as to the basis of thaichs against him or her.”).

So, § 1983 allegations mu&take clear exactlyvhois alleged to have domvehatto
whom . . . as distinguished fno collective diegations.” Pahls 718 F.3d at 1225 (quotiri¢an.

Penn Gaming, LLC v. Collin$56 F.3d 1210, 1215 (10th Cir. 201frther quotatioromitted)).
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The Tenth Circuit has held thalaintiffs alleging constitutionaiights violations must do more
than show that “defendants, as a collectivé andifferentiatd whole, were responsible for
those violations.”ld. at 1228 (citation and inteahquotation marks omitted)They must
identify specific actions takeby particular defendantsld. Pahlsalso held that “failure to
make this showing . . . dooms plaintiffs’ § 1988ims “and entitles dendants to qualified
immunity.” Id.; see also Robbin®19 F.3d at 1250.

But, as this court already has explainthe Tenth Circuit never has adopted a
blanket prohibition against collective allegatior®&eDoc. 114 at 28. The Tenth Circuit permits
a complaint to refer to defendants collectiveljyamy as “there is no confusion as to whom the
allegation is asserted againsBte Briggs v. Johnsp@74 F. App’x 730, 736 (10th Cir. 2008)
(holding that plaintiff'sallegations were sufficiently speafunder Rule 12(b)(6) where multiple
claims were asserted against multiple ddfats because it was clear which acts were
attributable to three defendantho plaintiff alleged aed in concert and agnst whom plaintiff
asserted the substantive due process claim). Amg plaintiff's allegations, when they refer to
the “defendant officers,” refé¢o the KBI Defendant Officers-Mr. Morgan, Mr. Woods, and
Mr. Johnson—and the Jefferson County Defendant Officers—Mr. Herrig, Mr. Carreno, Mr.
Frost, and Mr. Poppa. The Second Amended Cantglafines “Defendan®fficers” torefer to
these seven individuals, who plaihhas alleged were active paipants in the investigation of

Camille’s death, and then, the conspirtm§rame plaintiff. Doc. 141 at 1 17-313.

12 The Second Amended Complaint includes unkmtaw enforcement officers employed by the

Sheriff's Department and the KBI as part of thérdel “Defendant Officers.” Doc. 141 at 1 17-19.

But, for purposes of stating claims againstrthenedofficers included within the collective defined term,
these defendants received sufficient notice of the almymtgainst them through use of the defined term.
It's reasonable to infer that plaintiff intendsitelude any officers from #se law enforcement agencies
that participated in the alleged conspiracy to frame him for Tom’s crime, but plaintiff does not yet have
the benefit of discovery to determine if he should name any other officers in his lawsuit.
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That said, the court agrees that the able use of “defendant officers” doesn't
suffice—by itself—to put dendants on notice of the actiogach of Mr. Carreno, Mr. Frost,

Mr. Herrig, and Mr. Poppa took thaiblated plaintiff's clearly estaished constitutional rights.
The collective references to all of the investiiggofficers don’t make clear who is alleged to
have done what to whom to establish the basis for each § 1983 &alvbins 519 F.3d at

1250. However, the court findsetlvollective allegationagainst the defined group of defendant
officers, coupled with allegations about edeffferson County defendant officer’s individual
actions detailed in Part I1l.A.3., support a @zable inference that MHerrig, Mr. Carreno, Mr.
Frost, and Mr. Poppa were active pap@nts in the allged conspiracy.

A sufficientconspiracyclaim under 8 1983 requires plafhto “allege specific facts
showing an agreement and concgretion amongst the defendant3.6nkovich v. Kan. Bd. of
Regents159 F.3d 504, 533 (10th Cir. 1998ge also Durre v. Dempse869 F.2d 543, 545
(10th Cir. 1989) (affirming dismissal of § 1983 conspiracy whglantiff failed to allege
specific facts showing agreement and conceatgidn among defendants” because “[c]onclusory
allegations of conspiracy are insufficient to statvalid § 1983 claim”):To sufficiently allege

joint action,” a plaintiff must allge facts that manifest a “specifgoal to violate the plaintiff's
constitutional rights by engaging @nparticular course of action.Fisher v. Lynch531 F. Supp.
2d 1253, 1264 (D. Kan. 2008) (quoti@gllagher v. Neil Young Freedom Concet® F.3d
1442, 1445 (10th Cir. 1995)). Conclusory allegasi ““with no supportindactual™ allegations
are insufficient.ld. at 1263 (quotindraiser v. Konp245 F. App’x 732, 736 (10th Cir. 2007)).
But, because “[d]irect evidence of an agreentefin a criminal conspiracy is rare, [ ] a

defendant’s assent can inéerred from acts furtherintihe conspiracy’s purpose United States

v. Edmonson962 F.2d 1535, 1548 (10th Cir. 1992) (quotihgted States v. Perking48 F.2d
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1519, 1527 (11th Cir. 1984)As the court has explainedeticourt sees no reason why a
different rule would apply to allegation$ a civil conspiracy. Doc. 114 at 29.

Collectively, plaintiff asserts defendantsgarticipated in the scheme to fabricate
evidence and orchestrate Tom’s false recantatiohidatimg plaintiff. Doc. 141 at § 4. And, the
defendant officers “deliberatetoncealed and suppressed thielence that would have proven
[plaintiff’'s] innocence.” Id. at 5. The defendant officersitirheld all of the details of Tom’s
numerous confessions, including his explanation for where and why he had killed Camille and
facts he could have known only bynemitting the murder himself.Id. And, the defendant
officers “suppressed physicavidence from Tom’s truck, Tom’s home, and the crime scene, as
well as other evidence of Tom’s guilt—all while fabricating additional evidence against
[plaintiff] .. ..” Id.

Plaintiff alleges “[d]efendastconspired to frame [plaintiff] for Tom’s crime,” even
though the defendant officers didn’t secumeulpatory informabn against him from
interrogating plaitiff, searching his homesar, and clothing, and using bloodhounds to search
for evidence.Id. at 11 43, 46—47. He asserts that Miayes, Mr. Vanderbilt, and “other
unknown Defendants” held a meetisgyeral days after Tom was ated to figure out a scheme
to fabricate Tom'’s testiony and frame plaintiff.d. at  48. The allegatiorisat follow indicate
Mr. Carreno participated ithis meeting, or separieagreed to the planid. at 1 51-53, 65.
And, plaintiff asserts other defendabfficers also helped plahe recantation, construct the false
narrative, and coach Tom to follow the pldd. at f 53—-54. Tom provided the false
recantation defendants had coached him to provdieat Y 57, 65. And the defendant officers
worked to align the fabricatedadside meeting durirggtimeframe when they believed plaintiff

lacked an alibi.ld. at § 64. Knowing they had a weekse against plaintiff, the defendant
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officers “withheld evidence of Tom’s guilt,” ‘enerated additional false evidence against”
plaintiff, and concealed Tom’s inculpatory statememdsat Y 68—72, 74—76. The defendant
officers also “actively suppressed physical evidence that would have proven Tom’sIguitt”
19 77-78, 81-83.

While these allegations refer tioe investigating officers ascollective group and, alone,
don’t provide the requisite notice of each individdafendant’s allegedaduct, plaintiff alleges
all the defendant officers participated in tmnspiracy to frame him for a crime he didn’t
commit. As noted, the Tenth Ciri¢ has recognized that “[d]ireevidence of an agreement to
join a [ ] conspiracy is rareso the court properly can infer agreement based on a defendant’s
actions “furthering theonspiracy’s purpose.Edmonson962 F.2d at 1548 (citation and internal
guotation marks omitted). And, agplained in Part 11l.A.3., platiff makes seveal allegations
about the individual Jefferson County defendant officers’ actiohgtiherance of the alleged
conspiracy to fabricate andthhold evidence to frame hifor Camille’s murder. These
allegations, taken together with the collectdegations and the inddualized allegations
against other defendardemmarized in Part |, are sufficidiot the court to infer a conspiracy
existed, and thus plaintiff hasated plausible claims agairise individual Jefferson County
defendants based either on their direct actions in depriving plaintiff of his constitutionally
protected rights or from their gecipation in the conspiracy.

As the court describes in this section (RHIA.2), the factual background section (Part
) , and the section below (PaltA.3), this is not a case whepdaintiff only includes generic
collective allegations, and “prale[s] no explanationf how this alleged conspiracy . . .
operated, or even a plausiblerpose for the conspiracy.Cruz v. City of Merriam21 F. Supp.

3d 1177, 1183 (D. Kan. 2014). Instead, while plaistifiinetimes refers to the collective group
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of defendant officers, he als¢a) makes allegations about siieacts eaclofficer took in
furtherance of the conspiracy;) (@xplains when the alleged cpiscy began; and (c) specifies
how it was executed through bottbfacating evidence and withtdihg exculpatory evidence.
See idat 1186 (concluding plaintiff complaint though “not a moldef specificity” was “far

from the completely generic complaintRobbing and specifically alleged which defendants
withheld information fom the prosecutorgee also Fisher v. Shambug&R4 F.2d 156, 162 (10th
Cir. 1980) (“Direct evidence of a nspiracy is rarely availablend the existence of a conspiracy
must usually be inferreldlom the circumstances.”Birdsong v. Unified Gov't of Kan. Cit\No.
13-2090-JAR-TJJ, 2014 WL 2216904, at *2-5 (DnKKay 29, 2014) (rejecting defendants’
argument that plaintiff's use 6flefendants” collectively to pledtis claim was insufficient and
explaining that Rule 8(a)(2) doesn’t requérdensive allegations to allege a malicious
prosecution conspiracy where defants “were involved in the evenwhich led to the filing of
criminal charges” and the complaint clearly inteddo allege all of the referenced defendants
“engaged in the alleged activitieghd noting that, “prior to diswery, [plaintiff] may not have
sufficient knowledge or informin to provide the specific Vel of detail requested by
[defendants]” about the extent @ich defendant’s involvementtime conspiracy to fabricate
evidence, suppress exculpatory evidence, and mislead prosecutors).

Indeed, it's reasonable tofer that the officers workingn the investigation shared
information throughout its course, and, ultimatelprked together to accomplish the alleged
constitutional deprivations+e., it makes sense that plaintgffoups some of his allegations
against the group of people who investigated hiecause, he contends, they all were in on it.
Defendants argue plaintiff’'s conspiracy allegas are implausible and there’s no reason to

believe they planned to frame plaintiff, bastead it's more reasoble to conclude they

26



Case 2:16-cv-02296-DDC-JPO Document 158 Filed 11/18/20 Page 27 of 162

genuinely believed plaintiff committed the crimeBut, plaintiff's allegations, accepted as true,
suffice to allege plausibly a cguisacy, and—as explained in madetail in Parts 111.B. and
I1l.C.—deprivations of plaintifs constitutional rights against the Jefferson County defendant
officers. See Robbin$19 F.3d at 1247 (explaining even wdéacts may be impbable and the
likelihood of recovery remotdf, the conduct allegicrosses the line from conceivable to
plausible it is enough to state a claimidéed, Tom’s suicide note accuses the “Jefferson
County police” of making Tom conceal the trigo they could prosecute plaintitd. at f 7,
66, 101.
3. Personal Participation

As explained individual-by-indidual below, plaintiff specifially identifies certain acts
by Mr. Carreno, Mr. Frost, Mr. Herrig, and Mtoppa which support reasonable inferences that
each one participated in the conspiracy toitabe evidence, withhold evidence, and maliciously
prosecute plaintiff, or that ffice to allege they themselves directly violated plaintiff's
constitutional rights. Som&f the allegations are thiand some—standing alone—do not
support direct liability for fabriding inculpatory evidence. Buaj the motion to dismiss stage,
the allegations are accepted atand viewed in the light most favorable to plaintiff. And,
because the allegations showsacatfurtherance ahe alleged conspiracy, they support a
reasonable inference of an agreement amongdafes to conspire taolate plaintiff's
constitutional rights by fabri¢@g inculpatory evidence, withhdihg exculpatory evidence, and
maliciously prosecuting himSeePart I11.A.2. Thus, they $fice to survive the motion to

dismiss.
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a. Mr. Carreno

Mr. Carreno was the lead detective on the investigation into Camille’s disappearance.
Doc. 141 at T 49. He focused lmvestigation on platiff as the suspéceven after Tom
confessed and turned hietkinto the police.ld. And, he conspired with Mr. Hayes and Mr.
Vanderbilt to pin the murder golaintiff and fabricas false statemenfsom Tom to support
prosecuting plaintiff insteadd. at ] 50-51. These defendamist and contrived the plan
where Tom would recant his confession and claimahento plaintiff on Saturday, November 6,
when, Tom falsely would assert, plaintiff confestethe murder, confided details of the crime,
and persuaded Tom to take the blarte.at § 5222 Mr. Carreno was “physically with [p]laintiff
during much of Saturday, Nower 6th, as they searched for Camille togethit.’at I 45.

And he “purposefully falsified Tom’s statements"dieate the fictitious roadside meeting at a
time when he thought plaintiff vedacking an alibi that dayld. at 64. Mr. Carreno also
coached Tom how to explain how he knew so many details of the criches.] 65. And, Mr.
Carreno withheld documents of M activities between the tinfe confessed and the time he
recanted that confessiofd. at  72.

These allegations suffice put Mr. Carreno on notice of tleets he is alleged to have
committed to violate plaintiff €onstitutional rights against fabricated inculpatory evidence,
withheld exculpatory evidence, and maliciguesecution. Defendantsgare these allegations
aren’t enough because plaintiff is requirediiege exactly which of Tom’s statements Mr.
Carreno altered, “in what way the statememse changed, how the statements were

documented, [and] to whom the statements weade.” Doc. 145 dt7. They also contend

13 The Second Amended Complaint doesn’t specifically list Mr. Carreno as participating in the
meeting with Mr. Hayes and Mr. Vanderbilt, but thersunding allegations support an inference that he
was there or participated in a different nieg with Mr. Hayes around the same time frar®eeDoc.

141 at 9 48-53.
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plaintiff must allege Mr. Carreno’s motivation to falsify Tom’s statements, and specify—
exactly—when he had an opportunity to co@oim and with whom Mr. Carreno shared his
plans. Id.; Doc. 152 at 7. They also assert piiffinvas obligated to allege the specific
documentation of Tom’s activities and whichTaim'’s statements Mr. Carreno had in his
possession but failed to turn overplaintiff's defense. Dod45 at 17. Finally, defendants
contend, plaintiff's allegations @& conspiracy with Mr. HayeMr. Vanderbilt, and Mr. Carreno
were purely conclusory, and heeded to identify specific meegjs, more factual support for the
conspiracy, and defendants’ matiions for the conspiracyd. at 17-18.

These arguments misapprehenel skandard. Fed. R. Civ. P. 8(a)(1) requires only “a
short and plain statement of thaiah showing that the pleader is entitled to relief.” It “does not
require ‘detailed factual allegations.Tfbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at
555). Plaintiff adequately alleges whelegéd conspiracy was developed—between Tom'’s
confession and his recantation—as well as dedhitait Mr. Carreno’s participation in and acts
in furtherance of the conspiracy. Defendamtsngly argue that plaintiff seeks documentation
from the time after the charges against Tomewksmissed, which likely didn’t exist because
the charges had been droppédl.at 17. But, the Second Aanded Complaint seeks the
materials between when Tom first confekaaed when he recanted his confessiae-the
period during which defendants are alleged to ltawee up with the plan to frame plaintiff and
coach Tom to help them accomplish this taSkeDoc. 141 at 1 45, 56, 72. Plaintiff alleges he
wasn’t provided materials frothe time when the investigatichould have been focusing on
Tom, and it's reasonable to infer based angtrrounding allegations in the Second Amended
Complaint that defendants withheld these itemside exculpatory infortion from plaintiff.

In short, plaintiff has provided sufficiefactual allegatins showing that, despite Tom’s
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confession, Mr. Carreno conspiredprosecute plaintiff insteadnd did so both by helping to
fabricate evidence and withhotdj evidence from plaintiff.
b. Mr. Frost

Mr. Frost also worked on the investigatidnoc. 141 at  79. He withheld evidence,
plaintiff alleges, of Tom’s lstory pursuing young girls and tFect that Tom had made sexual
advances on Camille a few weeks before her disappearhe.| 74. Also, he thoroughly
searched plaintiff's home and car, but purpoefailed to use proper evidence techniques
when searching Tom’s home and clothing albdwed Tom'’s father to handle the murder
weapon.Id. at 1 79, 81. Mr. Frost intentionatlydn’t collect evidene from Tom'’s truck,
where Tom had confessed to shooting Camillehershovel that was used to bury the boidly.
at 1 82!* And, plaintiff alleges MrFrost took these actions agtpaf the scheme to frame
plaintiff, and proper evidenaecovery would have showkom as the perpetratord. at 71 83—
84. Also, Mr. Frost falsely claimeatiat plaintiff had confessed tom that plaintiff went to his
house around the time Camille disappeared, andhibersed this falseonfession to secure a
search warrantld. at  89. He is alleged to have mauifired this statement as part of the
scheme to frame plaintiffid. at I 92.

For plaintiff's allegation that Mr. Frost fabricated plaintif€enfession about having
gone home around the time of Caeidl disappearance, defendantguarthis can’t be material
because Mr. Frost testified at trial that heyrhave misheard plaintifiecause plaintiff later
denied going home. Doc. 152 at 7. This argungenot convincing. Regardless whether Mr.

Frost admitted that he may have misheard plaimiéintiff alleges heréhat Mr. Frost made up

14 The court recognizes that this allegationnefe “[tjhese defendants” but, in context, it

sufficiently is clear which defendants plaintiff is nefieg to as they are listed in the allegations above as
the officers who were conducting this search portion of the investigédieeDoc. 141 at 11 81-82.
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plaintiff's confession to returng home. In part, the Kans8spreme Court relied on this
assertion that plaintiff went haato find the evidence as sufficient to convict plaintBtate v.
Bledsoe 39 P.3d 38, 43 (Kan. 2002). The Tenth Circecognized that Mr. Frost’s testimony
that plaintiff had visited his hoenon the afternoon Camille disagred was an “important” fact
because it gave plaintiff an oppamity to commit the crimesBledsoe v. Bruges69 F.3d 1223,
1237 (10th Cir. 2009). The courtusconvinced that this “imptant” evidence that plaintiff
alleges Mr. Frost fabricated was immaterial—arndctrtain, that disputen one for a court to
decide on a Rule 12(b)(6) motion.

For the allegations about Mr. Frost Rhblding information about Tom’s advances
toward Camille, defendants argue plaintiff also needed to allege that he “lacked independent
knowledge of his brother’s socihistory” and explain how “hidefense was hindered by these
alleged suppressions.” Doc. 145 at 18. Theytbierial transcript andrgue that plaintiff's
criminal defense counsel “extensively” discussagbsé¢hitems at his trialhus showing that he
had independent knowledge or that timigterial actually was disclosetll. at 18 n.6. The cited
testimony discusses certain of Tom’s behas#elike watching X-rate@novies or magazines—
but it never discusses Tom making sexual advatovesrd the victim shortly before the crimes
were committed. Doc. 145-1 at 68-69 (Tr. 70:25—-71:B8ady plainly provided plaintiff,
accused of committing sexually-laced crimes, a righknow this information. And, defendants’
arguments misapprehend the staddded. R. Civ. P. 8(a)(1)qgaires only “a short and plain
statement of the claim showingatithe pleader is entitled telief.” It “does not require
‘detailed factual allegations.Tgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 555).

Defendants also minimize pidiff's allegations abouproper evidence collection

techniques for Tom’s gun and truck. They emt, because the gun was presented at plaintiff's
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trial as the murder weapon, thaaintiff's allegations here aboany failure to handle that
evidence properly isn't material. Doc. 145 @t But, a reasonablefarence from plaintiff's
allegation is that while it malyave been clear at his trial athweapon was used to commit the
murder, the improper evidence calien techniques precluded plafhfrom proving he wasn’t
the person who pulled the trigger. Defendatés contend Sheriff Dunnaway searched Tom’s
truck. 1d. But, again, plaintiff's allegations coustipport a reasonable inference that defendants
here purposefully didn’t collect evidence agaifism that could have proven Tom’s guilt and
established plaintiff's inocence. Finally, defendants corte¢he court should view any alleged
improper evidence collecth techniques as mere negligenbmc. 145 at 42. They contend Mr.
Frost and others didn’t need to do a bettérgollecting evidence against Tom because he had
confessedld. But the allegations—accepted as true@eded in the light most favorable to
plaintiff as the courtust at this stage—also supportiaference that defendants acted
intentionally, and noterely negligently.See Wilson v. Lawrence Cnt260 F.3d 946, 955-57
(8th Cir. 2001) (affirming denialf qualified immunity and exgpining mere negligence in failing
to investigate other leads orspects doesn't violate due prgsebut a “reckless or intentional
failure” to do so “offend[s] a defendant’s du@gess rights”). The course of alleged events
show, Tom’s confessions notwithasiding, the investigation quickhanged course and focused
on plaintiff. And, a reasonabieference from the conspiragjleged is that Mr. Frost
purposefully failed to collect other evidence tbatild have revealed the true perpetrator as the
person who confessed, rather than plaintfée Romero v. Fa¢5 F.3d 1472, 1477-79 (10th
Cir. 1995) (explaining Fourth and Fourteenth Aeents require “officers to . . . investigate
basic evidence” before an arrest and deterstr@hconduct a reasonable post-arrest investigation,

and considering on summary judgmt if plaintiff had adduced evidence to support his § 1983
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claim that defendants “acted with deliberat reckless intent” during the post-arrest
investigation violatinglaintiff's “Fourteenth Amendmenmtght to a reasonable post-arrest
investigation,” but concluding plaintiff hadn’t elwn the officers’ conduaxceeded negligence).

Again, these allegations suffice. Plaintiff has provided sufficient factual allegations
showing Mr. Frost both withhel@r purposefully didn’t collect) esulpatory evidence and also
fabricated exculpatory evidence as a means tepus plaintiff for a crimée didn’t commit.

c. Mr. Herrig

The allegations against Mr. Herrig aresger. During the pertinent criminal
investigation, he was UndersHhénf Jefferson County, responsible for supervising Mr. Carreno,
Mr. Frost, Mr. Poppa, and other®oc. 141 at § 15. He, likdr. Frost, thoroughly searched
plaintiff's home and car, but purposefufbiled to use proper @ence techniqgues when
searching Tom’s home and clothiagd allowed Tom'’s father to handle the murder weapadn.
at 1 79, 81. Mr. Herrig alsotentionally didn’t cdiect evidence from Tim’s truck, where Tom
had confessed to shooting Camille, & #inovel that was used to bury the botty.at 9 82£°
And, plaintiff alleges Mr. Herrig took these actiasspart of the scheme to frame plaintiff, but
proper evidence recovery would haleown Tom as the perpetratdd. at 71 83—-84.

None of these allegations adddr. Herrig fabricated evidex@ against plaintiff. But,
they do suffice to support plaintiff's claim thia¢ withheld (or purpasully didn’t collect)
exculpatory evidence—a theory Count ltivances—and maliciously prosecuted plaintiff—
Count IV. And, these actionsigport an inference that Mr. Heg joined the conspiracy to

frame plaintiff, allowing impuwd liability for Count | at tB motion to dismiss stage.

5 While that this allegation refers to “[tlhesdatedants,” in context it sufficiently is clear which

defendants plaintiff is referring to as they are listed in the allegations above as the officers who were
conducting this search portion of the investigati®eeDoc. 141 at 1 81-82.
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d. Mr. Poppa

Mr. Poppa, like Mr. Herrig and Mr. Frost, tloarghly searched pldiiff’s home and car,
but purposefully failed to use proper evideriechniques when searching Tom’s home and
clothing and allowed Tom'’s fathén handle thenurder weaponld. at 11 79, 81. Also, Mr.
Poppa intentionally didn’t collect evidencerdn Tom’s truck, where Tom had confessed to
shooting Camille, or the shoveltitwas used to bury the bodld. at 821 And, plaintiff
alleges Mr. Poppa took these actiasspart of the scheme to framlaintiff, but proper evidence
recovery would have shown Tom as the perpetrdtbrat 1 83—84. Mr. Poppa was present for
Tom’s confession, where he disclosedrasider’s details about the murddd. at 1 36-39.

And, he is alleged to have withheld documentatbTom’s inculpatory sitements on the night
he turned himself inld. at T 71.

Defendants argue the allegatithat Mr. Poppa withheldformation about Tom’s
confession doesn’t suffice to allege plaugildlr. Poppa’s liability because, they contend,
plaintiff never alleges he lackeadependent knowledge of Tontenfessions and doesn'’t allege
how this alleged suppression harmed hismgfe Doc. 145 at 18. They argue “Tom’s
inculpatory statements werearoughly discussed at trialltd. at 19 n.7. And thus, they
contend, this alleged wiholding wasn’t materialld. at 42. But, the citation to the trial
testimony defendants provide doesn’t show disclsu plaintiff of the detailed confession.
Perhaps defendants intended to citkfi@rent portion of the testimonySee, e.g.Doc. 145 at
13; Doc. 145-1 at 68 (Tr. 70:13—24) (discussing how Tom had confessed to his father, his

Sunday school teacher, and Mr. Johnson). But, gy#aintiff knew of these confessions at his

16 This allegation refers to “[tlhese defendartist, in context, it sufficiently is clear which

defendants plaintiff is referring to as they are listed in the allegations above as the officers who were
conducting this search portion of the investigati®eeDoc. 141 at 1 81-82.
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trial, this doesn’t establish that plaintiff was made aware of the insider details that Tom provided
to law enforcement! And again, defendantarguments misapprehetite standard. Fed. R.
Civ. P. 8(a)(1) requires only “dert and plain statemeaf the claim showing that the pleader is
entitled to relief.” It “does not rpuire ‘detailed factual allegationsItbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555).

Once more, these allegations sufficeuport Counts Ill and IV against Mr. Poppa.
Like Mr. Herrig, plaintiff nevemlleges that Mr. Poppa personally fabricated any evidence
against plaintiff. But, plaimff has provided sufficient factliallegations showing Mr. Poppa
both withheld (or purposefully din’t collect) exculpatory evidence and maliciously prosecuted
plaintiff. And, these actionsupport an inference that Mr. Popjeined the conspiracy to frame
plaintiff, allowing imputed liability for Count | at the motion to dismiss stage.

4. Failure to Intervene

“It is widely recognized thatll law enforcement officials va an affirmative duty to
intervene to protect the constitutional rigbtitizens from infringement by other law
enforcement officers in their presencéhderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994).
Also, “an officer who is present but fails to intene to prevent another law enforcement official
from infringing a person’s consttional rights is liable if the ‘iicer had reason to know . . .
that any constitutional violation has been coibtexii by a law enforcement official [ ] and the
officer had a realistic opportugito intervene to prevemihe harm from occurring.”Reid v.
Wren No. 94-71221995 WL 339401, at *2 (10th Cir. June 8, 1995) (quo¥iagg v. Hardin

37 F.3d 282, 285 (7th Cir. 1994)).

o Defendants contend plaintiff knew about thasider information.” Doc. 145 at 42. They

haven't established that here, however, or, as discussedimBart I11.B. below, convinced the court that
the information withheld from plaintiff as part ofetlalleged conspiracy coutebt have been material
such that the court must dismiss Bradyclaim at this stage of the case.
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Plaintiff's allegations, if ppven true, could support a fimdj that Mr. Carreno, Mr. Frost,
Mr. Herrig, and Mr. Poppa failed to intervenepi@vent officials fronminfringing onplaintiff's
constitutional rights. Defendants contendipliff had to allege-specifically—when each
defendant became aware of a diingonal violation, what steps they could have taken and
failed to take to protegilaintiff, and when they had a testic opportunity to prevent the harm.
Doc. 145 at 38. Plaintiff responds contendingdilegations suffice because he has alleged a
conspiracy among defendants who all contribticeaind allowed fabcation of inculpatory
evidence and suppression of exculpatory ewvie to continue, leading to his wrongful
conviction. Doc. 151 at 35. He contendy @efendant could have ended the wrongful
prosecution and other constitutional violationscbhyning forward and telling the truth during the
“months-long process” that led “a full criminal” or during hé various appellate and habeas
proceedingslid. at 36. In short, he contends the Jsfba County defendants, who are alleged to
have participated in the consgpty, had ample opportunity tatervene. The court, finding
plaintiff's conspiracy alleg#ons plausible, agrees.

5. Conclusion

In sum, the court doesn’tsiniss the claims againsetindividual Jefferson County
defendants based on defendantguanent that the Second Amexdéomplaint fails to allege
personal participation. Nor does the court dismisgtmspiracy and failure tmtervene counts.
Despite defendants’ arguments to the caopfrdne Second Amended Complaint contains
sufficient allegations about each individual defamits personal particgiion in conduct in
furtherance of the aliged conspiracy sufficient to stgatausible claims against them.
Defendants argue the Jefferson Qguiefendants aren’t allegeéo have known about the initial

meeting between Mr. Hayes and Mr. Vanderbilt and thus couldn’t have joined the conspiracy.
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Doc. 145 at 42. But, Mr. Carreno is alleged teeheonspired with Mr. Hayes to contrive the
plan. Mr. Frost is alleged to have fabricated evidence to suppdft.ifoppa was present for
Tom'’s detailed confession but didifisclose Tom’s deti@d knowledge to plaintiff. Mr. Poppa,
Mr. Frost, and Mr. Herrig all pposefully failed to cllect evidence that could have exculpated
plaintiff as the suspect. A reasonable factfinoarld infer that thiseam investigating the
crimes actively participated iffecting the shift from Tons' detailed confession to his
subsequent recantation and the paplace the blame on plaintiff.

Defendants are correct that the Second Amei@tamplaint, at times, utilizes collective
allegations to address conduct by the defenddineos who all participted in plaintiff's
investigation and subsequent prosecutiBnt, those collective allegations don’t doom
plaintiff's claims because plaintiff has alleggaecific facts against each individual defendant
from which the court plausibly oanfer they agreed to joitne alleged conspiracy, which
suffices to provide them notice tife allegations against therBee Kan. Penn Gaming, LL.C
656 F.3d at 1221 (requiring plaintiff to show “&etinvolvement” to “link them to the
deprivation of a congutional right”); see also Twomhl50 U.S. at 556 (“Asking for plausible
grounds to infer an agreement does not impqe®laability requirement at the pleading stage; it
simply calls for enough facts toisa a reasonable expectation ttacovery will reveal evidence
of illegal agreement. ... The need at the pleading stageditegations plaubly suggesting (not
merely consistent witlggreement [is] enough heft to ‘sho[thiat the pleader is entitled to
relief.” (quoting Fed. R. Civ. P. 8(a)(2)). Takéogether, plaintiff haalleged facts from which
a reasonable factfinder can draw inference that the Jeféen County defendants joined an

agreement and pursued a course of condextdon to falsify ad withhold evidence and
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prosecute plaintiff for murderAnd, because plaintiff adequatgdieads a conspiracy and each
defendant’s personal participationit, his failure to interveatheory also is plausible.
B. Fourteenth Amendment Due Process Claims

The Jefferson County defendants direct their second argument for dismissal at plaintiff's
claims in Count | (due process violation fobif@ating Tom’s testimomil evidence) and Count
lIl (Brady v. Marylanddue process violation for viaholding exculpatory evidence and
fabricating additional evidence). They contend the Second Amended Complaint does not allege
plausible claims for depriving due process rigimder the Fourteenth Amendment. Doc. 145 at
21-28. This is so, they argue, because: (1) jffaias adequate statenaemedies available,
(2) plaintiff has not alleged defdants acted with intent or madi, (3) the evidence allegedly
fabricated or withheld was not material to ptéf’s trial, and (4) paintiff had a meaningful
opportunity to be heard by a juryrhey also direct a similar aduate state law remedy argument
at plaintiff’'s Count IV—the§ 1983 claim for malicious prosetion and unlawful pretrial
detention asserted against the defendant offiaed Mr. Hayes—to &hextent it relies on
violations of the Due Process Clawdehe Fourteenth Amendment.

As explained below in Part 111.B.1., Countsll, nd IV are not viable to the extent they
assert Fourteenth Amendmemobceduraldue process violationebause Kansas law provides
an adequate post-deprivation remedy. Butcthet does not dismissodnt | and Count Il to
the extent they rely on substantive due process violations. And, Parts 111.B.2.—4. explain
defendants’ other arguments agai@sunt | and Count Il do not medismissal either. Finally,
as explained in Part 111.B.1. and Part I11.C.1¢ ttourt also doesn’t dismiss Count IV to the
extent it relies on a Fourth Amendment violatiora@ubstantive due praseviolation that falls

outside the Fourth Amendmignpretrial protections.
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1. State Law Remedy

First, the Jefferson County defeamts contend plaintiff ecaot bring his § 1983 claims
alleging Fourteenth Amendment due process tiania (Counts |, 11, and V) because Kansas
tort law recognizes a claim fonalicious prosecution and its availability bars any such § 1983
claim under the doctrine iRarratt v. Taylor 451 U.S. 527 (1981pverruled on other grounds
by Daniels v. Williams474 U.S. 327, 328 (1986). Doc. 14t522-23. While it is simple to
make this argument, the parti@sguments reveal thdeciding this dismissal argument is no
simple task. The court dividés analysis into four partskirst, the court summariz@arratt
and the Supreme Court’s expansion ofRlaeratt doctrine. Next, theourt explains the parties’
arguments for and against dismissal. Third, the court examines the specific allegations in the
Second Amended Complaint and the specific corigtital rights that, acading to plaintiff,
defendants violated. Finally, tieeurt analyzes the relevantsedlaw cited by the parties and
considers whether Count I, Count Ill, andudt IV state plausiblelaims in light ofParratt. For
reasons explained below, to the extent Counts I, Ill, and IV assert Fourteenth Amendment
proceduraldue process claims, thaye barred by the availability of a Kansas malicious
prosecution tort claim. But, becaydaintiff also asserts plausilbdeibstantivedue process
claims in these Counts, the coddesn’t dismiss Counts I, Ill, aid to the extent they rely on
substantive due process violations because sulgstantive due process claims aren’t barred by
the available Kansas claifor malicious prosecution.

a. The Parratt Doctrine

In Parratt v. Taylor prison officials negligently lost anmate’s mail containing less than

$25 worth of hobby materials. 451 U.S. at 529.rr\ed mail procedureequired prisoners to

sign for packages addressed to theédh.at 530. BuParratt's inmate was in segregation when
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the package was delivered, and two employpdédlse hobby center stead signed for the
package.ld. By the time the inmate/recipient was released from segregation the package
couldn’t be locatedld. The inmate sued under 8 1983 alledimg prison officials had deprived
him of his propertwithout due processf law violating the Fourteenth Amendmed.
(emphasis added).

But, the Supreme Court concluded his 8§ 19&8wimust fail. The&Court explained that
Nebraska law recognized a tort claim that pded a remedy “to persons who suffered tortious
losses at the hands of the Staéad the inmate had allegedatfts that are commonly thought to
state a claim for common-law tort naaifty dealt with by state courts.fd. at 530, 533. Instead
of brining a state tortlaim, the inmate had couched hiaint as one seekimglief under § 1983
for a deprived constitutional rightd. at 533. While plaintiff hd alleged a deprivation of
property by persons acting under color of state law, the Suprem¢ @&Id the final requirement
of a Fourteenth Amendment violatibad not been safied—deprivatiorwithout due process of
law. Id. at 537—-44. This was so because Nebragké#aiw provided a remedy that satisfied the
requirements gbroceduraldue processld.

The Court explained that@redural due process som&s requires a predeprivation
hearing; for example, where deprivationgpodperty are “authorizely an established state
procedure and due process . . . require[s] prademn notice and hearing . . . to serve as a
check on the possibility that a enrgful deprivation would occur.1d. at 538. But sometimes,
postdeprivation remedies made availdiehe state can satysdue processld. at 538—-39. For
example, when the value of protecting the puinlierest outweighs thearm of an immediate
deprivation without a prior hearing or whigiis impractical to ppvide any meaningful

predeprivation process, the state can satiggy/process by providing a “meaningful means by

40



Case 2:16-cv-02296-DDC-JPO Document 158 Filed 11/18/20 Page 41 of 162

which to assess the propriety of the Statetaat some time afteéhe initial taking.” Id. at
539. “The fundamental requirement dfie process is the opportunitybe heard and it is an
opportunity which must be grted at a meaningful timend in a meaningful mannerd. at 540
(internal citation and quotation mk& omitted). This due pross requirement does not always
require a predeprivation hearinggd.

UnderParratt’s facts, the loss of the hobby matdsiwas “not a result of some
established state procedure and the Statedntppredict precisely when the loss [would]
occur” because the property’s loss “result[gdjm] a random and unauwtbrized act by a state
employee.”|d. at 541;see also idat 543 (noting “the deprivation occurred as a result of the
unauthorized failure of agents thfe State to follow establishethte procedure,” and “[t]here
[was] no contention that the proegds themselves are inadequaie“that it was practicable for
the State to provide a predeprivation hearing®hd, because Nebraska tort law offered an
adequate state tort claim procee to remedy the depation, the Court held the state’s taking of
the property was natithout due procesand thus did not amoutd a Fourteenth Amendment
violation. Id. at 543—44.

The Court determined the availability thie state tort clairsufficed to supply due
process even though the state law claim olbpneed an action against the state and not its
employees, did not permit punitive damages, @diddot include a righto trial by jury. Id. It
explained:

Although the state remedies may not pdevthe respondentith all the relief

which may have been available if he could have proceeded under 8§ 1983, that does

not mean that the state remedies are neqaate to satisfy éhrequirements of due

process. The remedies provided couldehfully compensatethe respondent for

the property loss he sufferednd we hold that they are sufficient to satisfy the

requirements of due process.

Id. at 544.
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SinceParratt, the Supreme Court has extendschiblding to apply to unauthorized,
intentional deprivations of property, a®ll as to liberty deprivationsZinermon v. Burch494
U.S. 113, 131-32 (1990) (expandiRgrratt to liberty deprivations)Hudsonv. Palmer 468
U.S. 517, 520, 530-36 (1984) (expandiegratt's holding that negligardeprivations do not
violate the Due Process Clausértdude intentionbdeprivationst® provided that “adequate
state post-deprivation remedieg available,” where correctiowdficer intentionally destroyed
inmate’s personal property but the inmatd bha adequate stasv remedy—a conversion
claim—to redress his gevation of property after the faand thus the deprivation did not
constitute “a violation of t procedural requirements oktbue Process Clause of the
Fourteenth Amendment”). In hé®ncurring and dissenting opinionttudson Justice Stevens,
joined by Justices Brennan, Marshall, and Btack, agreed the inmakead not alleged “a
violation of his constutional right toproceduraldue process.’Hudson 468 U.S. at 541
(emphasis added). To the extent the inmateteska procedural due process violation, Justice
Stevens agree®arratt applied. Id. at 541 n.4. But, Justice Stevens clarified that he does not
“understand the Court’s holding tp@ly to conduct that violatessaibstantiveconstitutional
right—actions governmental offals may not take no mattehat procedural protections
accompany them . .. Id. And, Justice Stevens disagiegith the Court’s holding iiMudson

because he believed such a substantive right was involved

18 Later, inDaniels v. Williams474 U.S. 327 (1986) the Supreme Court narroleedatt’'s reach

to exclude negligent actdt determined “that the Due Process Clause is simply not implicated by a
negligentact of an official causing unintended loss of or injury to life, liberty, or property.” 474 U.S. at
328-32 (concluding where inmatepgled and fell on a pillow negligently left on a prison staircase this
negligence did not deprive plaintiff of his libertyténest in being free from bodily injury without due
process of law even though a state tort claimube be barred by soveggi immunity because mere
negligence doesn't rise to the level of a Fourteéimendment violation-a constitutional violation
requires something more deliberate amounting to arbitrary government action).
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TheHudsonmajority had held that “thedarth Amendment proscription against
unreasonable searches and seizures doesplgt &psearches of a prison celd. at 526. But
Justice Stevens dissented, contegdhe inmate had a possessotgrest in his non-contraband
property inside his cell #Ht deserves Fourth Aendment protections froomreasonableeizures
even assuming the inmate did not havexqpectation of privacy from searches while
imprisoned.ld. at 543-58. He explained: “The FduAmendment . . . represents a value
judgment that unjustifiedesirch and seizure so greatly threaiadsvidual libertythat it must be
forever condemned as a matter of constitutional princigié.at 556. And, Justice Stevens
noted, “[t]he existence of statemedies for this seizure . . ..is. irrelevant to the Fourth
Amendment question, since 42 U.S.C. § 1983 provides a remedy for Fourth Amendment
violations supplemental to asyate remedy that may existld. at 545 n.9. In short, Justice
Stevens opined that the FouRmendment provides such anmate a substantive right, and
Parratt does not proscribe the inmate’s abilitybiing a claim under § 1983 for violating this
substantive right to be free from unseaable searches and seizures.

In Zinermon the Supreme Court summarizedrratt andHudsoris holdings this way:
“[A] deprivation of a constitutinally protected . . . interesaused by a state employee’s random,
unauthorized conduct does mpve rise to a 8 198@roceduraldue process claim, unless the
State fails to provide an adequate postdepion remedy” because, “where the State cannot
predict and guard in advance against a dafiou, a postdeprivation tort remedy is all the
process the State can be expected to gepwand is constituinally sufficient.” Zinermon 494
U.S. at 115 (emphasis added).

As explained more fully below, plaintiff fraes the right at issue in Counts | and Il as

the right to a fair trial. And, gpintiff frames theights at issue in Count I¥s: the right to be
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free from unreasonable seizures (unlawful pretté@éntion); the right not to be prosecuted
without probable cause; and the right not talbkberately and intentially framed for a crime
by fabricated, suppressed, and Wwéhd evidence. In this court’s view, like the Fourth
Amendment substantive right againsreasonable seizures, violatihg right to a fair trial “so
greatly threatens individuablerty that it must be foreveondemned as a matter of
constitutional principle”—e., it constitutes a substantive due process righidson 468 U.S. at
556 (Stevens, J., dissenting). As the SupremetCbemnth Circuit, and other case law analyzed
below shows, the right to a fanal is a fundamental right. Sas Justice Stevens concluded in
his Hudsondissent, the court concludes that thistexice of a post-deprivation state law
malicious prosecution tort claim doesn’t barudts | and IlI's § 1983 clais alleging plaintiff
was denied his right to a fair trial because thesswastantivaights and § 1983 provides a
supplemental remedy to any staémedy that may exisGee idat 545 n.9. Count IV's reliance
on the right not to be prosecuteithout probable cause aligns marearly with a typical claim
for procedural due pross that would fall withirParratt's holding. But, because plaintiff ties
that claim to a Fourth Amendment unreasonableure and Fourteenth Amendment substantive
due process right (conscience-shocking connfudeliberately framingplaintiff causing his
incarceration), Count IV’s § 1983aim for malicious prosetion also plausibly alleges
deprivations commonly thought of as constanal deprivations—natnes normally addressed
by state law tort claimsSee Parratt451 U.S. at 533. Thus, Count IV is not barred by the
availability of a state law maligus prosecution tort either.
b. The Parties’ Arguments
The Jefferson County defendants argue th888 due process ahas in Count | and

Count Il are unavailable undBarratt because plaintiff has “@duate post-deprivation
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remedies under state law.” Doc. 145 at 22. Téwyend the claims i@ounts | and Il assert
violations of plaintiff's ‘proceduraldue process right” to a fairidt. Doc. 145 at 21 (emphasis
added)see alsdoc. 152 at 10. And, in a footnote, dedants also make this same argument
against plaintiff's CounltV to the extent plaintiff “seeks teely on the Fourteenth Amendment’s
procedural aspects” to support his § 1983 malisiprosecution claim. Doc. 145 at 28 n.11. In
short, defendants contend the Supreme CoRe#rsatt doctrine (addressed above) and
subsequent Tenth Circuit cagesldressed below) bar piiff's § 1983 claims based on
Fourteenth Amendmemptroceduraldue process violationsAnd, defendants argue thRarratt
also barsubstantivadue process claims, thgiuthey contend plainfihasn’t asserted any
substantive due process claims. Doc. 152 at 13-14.

Plaintiff responds thad®arratt doesn’t apply to his § 1983 claims alleging Fourteenth
Amendment due process violatiotfisDoc. 151 at 25-27. Though not explicitly stated and
contrary to defendants’ arguntenplaintiff argues he assesisbstantive-not procedural—due
process claims. He argues thBafratt dealt with procedural dyarocess claims—where the
deprivation by state action of a constitutionadhptected interest was not in itself
unconstitutional—and the only constitutional dmsmn to the issue was whether the state-
provided process was constitutional.” Doc. 151 at 25. “Where such deprivations are

unpredictable, random[,] and unautized” and it is impossible “fothe state to provide a pre-

19 Plaintiff focuses his arguments on Count IV sfiegily, and does not reference Count | or Count

[l directly in his Response on this poirfbeeDoc. 151 at 25 & n.2 (mentioning only Count IV in the
main text, but then referring in a footnote to defenglantorporation of “this same argument” for Count
IV's malicious prosecution claim and its “FourteeAtmendment procedural due process or substantive
due process” elements). The court presumes plaingiéfintnto direct his response at Count I, Count lll,
and Count IV as those are the counts defendants mentioned in theiQuézall, plaintiff argues
generally that “[tlhéParratt doctrine does not apply to [his] due process claims At 25, and the court
thus addresses tiffarratt doctrine argument against all three wlaicited by the parties that may invoke
plaintiff's Fourteenth Amendment due pess rights—Count |, Count Ill, and Count IV.
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deprivation remedy,” plairft recognizes that the court mu$tcide whether an adequate post-
deprivation state law remedy existgl. (citation and internajuotation marks omitted)And,
plaintiff agrees, availability of “a post-deprivation state law tort claim” in those circumstances
means “a constitutional violation of procedural due process has not occuded®ut, plaintiff
argues, “[tlheParratt doctrine does not apply to due prsselaims, like the fabrication or
withholding of evidence, thaklate the fundamental faire of a criminal trial.”1d.

In short, plaintiff alleges hisomstitutional right to a fair triakas violated in a way that is
prohibited “regardless of the procedures used” becdilse right to a fairtrial has always been
protected by the fundamental proteats of the due process clauséd! at 26. That is, plaintiff
intends to assesubstantivadue process violations—which, bentends, are “not circumscribed
by theParratt doctrine’—and noproceduraldue process violationdd. He asserts neither
Parratt nor the Tenth Circuit cases dtby defendants bar his clairteat deal with how plaintiff
“endured an unfair trial, witpervasive lies and withheld expatory evidence, a wrongful
conviction, and years efrongful incarceration.”ld. He notes that all the cases defendants cite
considered plaintiffs who weregsecuted but never stood triddl.

Despite plaintiff's Response, defendantghieir Reply, continuéo frame plaintiff's
claims agproceduraldue process claims. Doc. 152 at 10-15. They argue because the alleged
deprivation of plaintiffs right to a fair trial stems fromlagjed random and unauthorized failures
to follow state procedures and Kansas law lesia means to remedy thdailures, plaintiff's
claims fail as a matter of lawd. at 11-12. Defendants assert thatdeprivation of liberty
without due processccurred unless and until the state tedigsed to provide an adequate post-
deprivation remedy-e€., they argue that no due processafimin exists under plaintiff’s alleged

facts because a post-deprivation remedy is availdtleThey frame the alleged conspiracy
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conduct as “random and unauthed? deprivations to whicRarratt applies to bar the § 1983
claims because a Kansas malie prosecution tort provides pakprivation process to remedy
deprivation of plaitiff's right to a fair trial. Id.

In short, defendants don’tgpute that fabricating and withholding evidence may qualify
as impermissible conductd. at 13. But, they contend dlstate has n@bompleted the
deprivation of phintiff's life, liberty, or propertywithout due processecause the state has
provided him with gost-deprivation proceds remedy the alleged violation through a
malicious prosecution tort, thysecluding a 8§ 1983 claimd. at 11-13. As the court
understands defendants’ position, it assertspaatiff wasn’t deprived of his libertwithout
due processvhen he endured an unfair trial and tlespent 15 years in prison because, now, he
can bring a state law maliciopsosecution claim. And thidaim’s availability, defendants
argue, means his Fourteenth Amendment dueegsorights never wewdolated. Defendants
argue the Supreme Court anchifeCircuit cases discussiRarratt don’t distinguish between
plaintiffs who were detained pretriahd those actuallgonvicted, and thaarratt applies either
way—i.e., the deprivation of libertyithout due process isn’t congpe where a post-deprivation
remedy exist$® Id. at 13.

Finally, defendants contendamhtiff hasn’'t assertedng substantive Fourteenth
Amendment due process claimsg. But, they assert, if he “lat attempts to advance such a
claim,” Parratt still should apply.ld. They concede that the Tarircuit hasn’t conclusively

determined whethd?arratt should apply to substantive due process claims, in addition to

20 As will become evident below, these cases matydistinguish between a malicious prosecution

at the pretrial stage and those involving conseitsi But, it's because the facts presented in the cases

only arose in the pretrial context—where tlmEh Amendment provides protection for unreasonable
seizures—and they never considered what constitutional rights may exist when a plaintiff is convicted by
a malicious prosecution.
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procedural due process ondd. However, they rely on TemtCircuit dicta and concurring
opinions to argu®arratt should bar those claims as wdlll. at 13-14. It appears to the court
that plaintiff's Response aley had clarified that hedeed intends to assatbstantivedue
process claims, ngiroceduralones.

Below, the court considers the Secondefiled Complaint’s claims and the various
cases the parties cite to determine wheptantiff’'s Fourteenth Amendment due process
claims—whether procedural or substantiv@svive defendants’ Motion to Dismiss.

c. Second Amended Complaint’s Due Process Claims

Count | alleges that deferuta “deprived [p]laintiff & his constitutional right to a fair
trial by fabricating Tom’s testimoniahculpation of [plaintiff|.” Doc. 141 at § 115 (emphasis
added). They “fabricated and solicited faisstimony from Tommplicating [p]lantiff in the
crime that they knew was false; obtained [plfdé#’s conviction using that false evidence; and
failed to correct fabricated evidence thatythknew to be false when it was used against
[p]laintiff at his criminal trial; all of which denied plaintiff his constitutional right to a fair
trial guaranteed by the Fourteenth Amendniemd. at 1 116, 118 (emphasis added).

Count Il alleges the defendant officers “deprived [p]lairdgifthis constitutional right to
a fair trial,” which is “guaranteed by the Fourteenth Amendrhégt‘withholding and
suppressing exculpatory evidence and fabricaohdjtional evidence against [p]laintiff besides
Tom'’s false testimony.’ld. at {1 129, 134 (emphasis added). These fabrications and
suppressions caused plaintiff’'s convictidd. at § 134.

Count IV alleges the defendant officeretased [p]laintiff of criminal activity and
exerted influence to initiate, continue, and géujate judicial proceedings against [p]laintiff

without any probable causer doing so, in violatin of his rights securedaly the Fourth
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Amendmenrdandthe procedural and substantive duegess components of the Fourteenth
Amendment Id. at § 140 (emphasis added). The defahd#icers are alleged to have “caused
[p]laintiff to be unreasonably seizeahd improperly subjected jadicial proceedingswhen no
probable cause existetd. at f 141 (emphasis added). Andiptiff alleges, the defendant
officers “subjected [p]laintiff taunauthorized and arbitrary goverrantal action that shocks the
consciencébecause they “deliberately and intentithyiaframed plaintiff for a crime they knew
he didn’t commit by fabricating, supgssing, and withholding evidenchl. at § 142 (emphasis
added).

In sum, plaintiff explicitly frame the right at issue in Counts | and Il as the right to a fair
trial. He specifies the Fourteenth Amendingmthe basis for theslaims, but the Second
Amended Complaint doesn’t specifihether he relies on procedlior substantive aspects of
the Due Process Clause. And, pldiritames the rigks at issue in Count IV as the right to be
free from unreasonable seizures (unlawful prettééntion), the right not to be prosecuted
without probable cause, and the right not talekberately and intenti@lly framed for a crime
by fabricating, suppressing, andtiwholding evidence. He spe@8 his Fourth Amendment and
Fourteenth Amendment rights (bgbrocedural and substantives the basis for this claim.

d. Supreme Court, Tenth Circuit, and Other Relevant Cases

Below, the court analyzes the casisdby the parties to determine if tRarratt
doctrine and the availability of a maliciousopecution tort claim under Kansas law bars
plaintiff's Fourteenth Amendment claims in CouhtHl, and IV as a mader of law. The court
concludes plaintiff's claims—tthe extent they rely on substave due process or Fourth
Amendment violations—aren’t barred by tRarratt doctrine here. TdJefferson County

defendants rely on cases that did not invoke the tayhtfair trial or the substantive Fourth and
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Fourteenth Amendment rights thaaintiff asserts are at isshere. So, defendants have not
established plaintiff's claims fail as a mattela to the extent they rely on substantive due
process or Fourth Amendment violations. Buthi® extent plaintiff fées on procedural due
process violations, thearratt doctrine does bar those claims.

i.  Brady, Pyle, Albright, and Manuel

Plaintiff's Count | and Count Il claimsestn from two well-known criminal case®yle
v. Kansas317 U.S. 213 (1942) argrady v. Maryland 373 U.S. 83 (1963)In Pyle petitioner
alleged that “Kansas prosecuting authoritiegited his conviction” by presenting witness
testimony at trial they knew to be perjuradd by repressing othstimony material to
petitioner’s defense by threateniagintimidating certain witnesses helpful to petitioner. 317
U.S. at 214. Because petitioner had allegatl‘this imprisonment resulted from perjured
testimony, knowingly used byehState authorities to obialnis conviction, and from the
deliberate suppression by thosensaauthorities of evidenceviarable to him,” the Supreme
Court held the petitionesufficiently had alleged deprivation of his constitutional right®yle,
317 U.S. at 216 (emphasis added).

In Brady, petitioner admitted at his state law titlaat he had participated in the charged
murder but, seeking to avoid the death pgnalad argued his companion had been the one who
actually killed the victim. 373 U.S. at 84fter the trial and petioner’s conviction and
sentencing, petitioner learnedtprosecution had withheld amtrajudicial statement by the
companion, admitting that he was thege® who had committed the murdéd. The Supreme
Court explained the prosecution’sufgression of this confession wasiolation of the Due
Process Clause of the Fourteenth Amendrhdit at 86 (emphasis addedind, the Court held

that “suppression by the prosecution of evide favorable to an accused upon requiekdtes
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due processvhere the evidence is matergther to guilt or punishment, irrespective of the good
faith or bad faith othe prosecution.’ld. at 87 (emphasis addedut, the Court concluded,
petitioner was entitled to a new trial only the question of punishment, and not his guiit. at
88-91. The Court explained that the Marylandrtoorrectly had coreded the companion’s
confession was not admissible on—roaterial to—the issue of gubecause petitioner already
had admitted he participated in the crimhé. So, withholding the evidex for purposes of the
jury verdict finding petitioner guilty was nefjuivalent to depriving petitioner of his
constitutional due process right.

Pyle andBradythus hold that a criminal defendantse process rightsawiolated if he
is convicted and imprisoned following aopeeding where false evidence knowingly was
presented or material favorable evidence was suppreBstsandBrady did not arise in the
§ 1983 context. But, defendants’ argumentsioadue process violations exist in Count | and
Count Il because a state malicious prosecutiornctain is available after the fact aren’t
persuasive based on their holdings. Thesee®upiCourt precedents hold that fabricating
evidence or withholding material excalpry evidence to secure a convictioolatesdue
process. They don’t suggest stattors can subject a criminafglgdant to an unfair trial, but
then escape a civil claim for a constitution@llation by relying on th existence of a post-
deprivation state tort remedy ta&slish that no condgtitional due processolation occurred.
But, that is what the Jefferson County daefants argue here. They contend a § 1983 claim
based on fabricating or withholding evidence depgwlaintiff of a fairtrial is not available
afterParratt because Kansas law recognizes a malicgyasecution tort that can remedy the
alleged deprivation and thus, they contendijlmerty deprivation wihout due process ever

occurred.
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For theirParratt arguments the parties each relyAibright v. Oliver 510 U.S. 266
(1994), a Supreme Court decision consisting piugality opinion, four concurring opinions
(two concurring in theydgment), and a dissenAlbright's divided outcore created several
problems for those analyzing Ftluand Fourteenth Amendment claims. For purposes of the
parties’ arguments here, Jige Kennedy’s opinion concurring the judgmenand Justice
Stevens’s dissent dive deep iarratt and how, in their opinion, courts should apply its
holding. Though the concurring and dissenting apiaido not constitutieinding precedent, the
Tenth Circuit has relied aieir reasoning in some poA&tbright cases.See, e.gBrowder v.

City of Albuquerque787 F.3d 1076, 1079 (10th Cir. 2018jscussing Justice Kennedy’s
concurring opinion irAlbright aboutParratt); Becker v. Kroll 494 F.3d 904, 918 n.8, 921-22
(10th Cir. 2007) (considering Justice Steverdissent, Justice Kennedy’s concurrence, and
Justice Souter’s concurrenieanalyze § 1983 claims).

In Albright, plaintiff surrendered to defendantpaliceman, after lllinois authorities
issued an arrest warrant charging plaintiff ighle of a substance wiiidooked like an illegal
drug.” 1d. at 268. Defendant testified at a pretrial hearthgt he saw plaintifsell the look-alike
substance, and “the court found probat@lase to bind [plaintif over for trial.” 1d. at 269. But,
during a later hearing, the criminal case agaitantiff was dismissed because “the charge did
not state an offense under lllinois lawd. Plaintiff then suedefendant, asserting a § 1983
claim for violating his “substgive right under the Due Praa®Clause of the Fourteenth
Amendment to be free from criminalgsecution except upon probable caudd.”at 268. The
Supreme Court held thataintiff had failedto state a viable § 19&2ibstantivadue process
claim because “it is the FarAmendment, and not substantive due process, under which

[plaintiff’'s] claim must be judged.d. at 271.
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The Court noted that the first step imye8 1983 action “is to iehtify the specific
constitutional right Begedly infringed”—inAlbright, a “substantive due pcess right to be free
of prosecution without probable causéd. Plaintiff did not allegea procedural due process
violation or a Fourtthmendment violationld. The Court explainethat, generally, it is
“reluctant to expand the concept of substentiue process because the guideposts for
responsible decisionmaking in this undkeed area are scarce and open-endit.at 271-72.
(citation and internal quotation marks omittedhe Court acknowledged that it has extended
substantive due process protectitiasmatters relating to marriagfamily, procreation, and the
right to bodily integrity.” Id. at 272. But, plaintiff's claimvas “markedly different” from those
cases.ld.

The Court recognized that the Due Psxc€lause of the Fourteenth Amendment
“confers both substantivend procedural rights.’Id. Still, over timethe Court has “substituted
.. . the specific guarantees of the various miowis of the Bill of Rights . . . for the more
generalized language containadhe earlier cases construitige Fourteenth Amendment’ke.,
when a particular Amendment in the Bill ofgRis explicitly provides constitutional protection,
the Court relies on the more sgecAmendment, rather thangeneral substantive due process
right. Id. at 273. And, irAlbright, the plurality determined th#te Fourth Amendment already
provides protections fgretrial deprivations of liberty.ld. at 274. So, the Court held,
“substantive due process .can afford him no relief.”ld. at 275. But, because plaintiff did not
allege a Fourth Amendment violation, the cdarpress[ed] no view as to whether [his] claim

would succeed under the Fourth Amendment .2%.1d.

2 The Supreme Court since has recognizedia@ttp a 8 1983 malicious prosecution claim under

the Fourth Amendment for pretrial detentions without probable c&ese Manuel v. City of Joliet, |II.
137 S. Ct. 911, 917-19 (2017).
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In Albright's underlying appeal, th8eventh Circuit had held that “prosecution without
probable cause is a constitutional tort under &31énly if accompanielly incarceration or loss
of employment or some othpalpable consequenc|e]ld. at 269-70 (citations and internal
guotation marks omitted). So, the Circuit had aféidhthe district court’sismissal of plaintiff's
§ 1983 claim because, where plaintiff wasn'’t imeaated, state tort remedies should suffice
without needing to rely oa constitutional violationld. As summarized above, the Supreme
Court affirmed the judgment, bah different groundsit concluded plaintiff could not base his
claim on asubstantivedue process right because a mgpecific Amendment—the Fourth
Amendment—provided adequate protectidah. at 270-71, 275.

But, in a footnote following this summary thfe Seventh Circui’ decision, the Supreme
Court described a split among the lower t®whether to remgnize a § 1983 malicious
prosecution claimi,e., when may a malicious prosecuticlaim rise to the level of a
constitutional violation.ld. at 270 n.4. Some circuits recazgd a 8§ 1983 malicious prosecution
claim based on similar elemernitsthe common law tortld. In contrast, other circuits—like the
Seventh Circuit—required something more rising to an “injury or deprivation of a constitutional
magnitude” before allowing a 8 1983alicious prosecution claimd. And, without deciding
the requirements for any sucbnstitutional claim, the Court noted that its plurality opinion in
Albright makes it “evident that substantive due psscemay not furnish the constitutional peg on
which to hang a [malious prosecution tort].Id.

Defendants, citing this footnote Albright, argue the court musdismiss plaintiff's
Count IV malicious prosecution ctaito the extent he relies orsabstantivedue process right
against prosecution without probable causec.Dd5 at 28 n.11. They note that the Tenth

Circuit has stated “the awoidable construction &lbright is that no 8 1983 claim will arise
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from filing criminal charges whout probable cause under th#bstantivelue process
protections of the Foteenth Amendment.Becker 494 F.3d at 918 (emphasadded). And, the
Tenth Circuit reasonedlbright also precludes a Fourteenth Amendnmoteduraldue

process claim because “in thdtial stages of the crimingdroceeding, the Fourth Amendment
protects a person’s liberty intste under the constitution by ensigrithat any arrest or physical
incarceration attendant to criminal prosecution is reasonaliledt 919. So, a plaintiff can’t
rely on the “more general duegeess” rights arisig under the Fourteenfimendment because
the Fourth Amendment already protects those interésts.

Defendants are correct that, afédbright, a § 1983 malicious prosecution claim alleging
unlawful pretrial detentionral prosecution without probalbtause must invoke the Fourth
Amendment as the basis for such 2983 malicious prosecution claim relying pretrial
constitutional violationsManuel v. City of Joliet, 111.137 S. Ct. 911, 914-19 (2017) (holding
§ 1983 claim for unlawful pretrialonfinement should be based Fourth Amendment right to
be free from seizure except upon probable cansenot Fourteenth Amendment due process
rights where petitioner was held in jail feeven weeks after judge relied on fabricated
evidence—officer and technician lied in theaport about drugs being ecstasy—to find probable
cause)see also Mglej v. Gardng®74 F.3d 1151, 1159 & n.3 (10th Cir. 2020) (explaining that
where charges were dismissed before trialptsas for § 1983 claim fanitiating a malicious
prosecution must be the Fourth Amerad) not the Fourteenth Amendmemgcker 494 F.3d
at 919 (“Under the facts of this case, wheimural charges were broughut dismissed before
trial, [plaintiff] must allege a violation of the Fourth Amendment in order to proceed on a theory
of § 1983 malicious prosecution.”po, plaintiff's CountV—which asserts the right not to be

prosecuted without probable cawsel unlawful pretrial detéion—must relyon the Fourth
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Amendment for pretrial congtitional violations, and nain substantive or procedural
Fourteenth Amendment due proseghts. Plaintiff properly asserts the Fourth Amendment as
one basis for his Count IV claim. Doc. 141 at T 140.

But the portions oAlbright andBeckercited by defendants addressed quigtrial
deprivations of liberty—infringements whettee Fourth Amendmemirovided adequate
protection of any violations dghe right not to be unreasonglseized or prosecuted without
probable cause. The Supreme Court and T€mtuit didn’t addressvhat kind, if any, of
constitutional violations mighdarise from a malicious prosecution that continues through a trial
and conviction. Nor did they specify a constitatkl basis for any such claim. As discussed
more fully below, plaintiff also bases his Colitclaim on the right tde free from conscience-
shocking governmental actionliberately and intentionally fraing plaintiff for a crime by
fabricating, suppressing, andthholding evidence. Though the Tenth Circuit’'s reading of
Albright, as cited by defendants, edisities that plaintiff can’t relpn a substantive due process
right not to be prosecudavithout probable cause &ssert a 8 1983 claim fpretrial
deprivations—because the Fourth Amendinpenvides adequate protection—it does not
foreclose, at least not as atieaof law, a 8§ 1983 malicioygosecution claim under Fourteenth
Amendment substantive due process when tHeimas prosecution coimues through a trial
and conviction, subjecting plairitifo deprivations of a cotitutional magnitude beyond the
pretrial period.

In short, the court agreesttvthe Jefferson County defendarihat Count IV can't rely
on procedural or substantive due process to@tippmalicious prosecution claim for plaintiff's
pretrial prosecution and detention. The court cdexs defendants’ other arguments against

Count IVinfra Part I1I.C.1. But for now, the court egjts defendants’ argumiss that it must

56



Case 2:16-cv-02296-DDC-JPO Document 158 Filed 11/18/20 Page 57 of 162

dismiss Count IV because thaaim also relies on ¢hFourth Amendment. Andllbright and
Beckerdon't establish that plaintifes a matter of law, can’tlyeon the Fourth Amendment for
his pretrial conduct malicious pmeaution claim. Nor do these cagesclose as a matter of law
plaintiff from using the Fodeenth Amendment to supporstilaim thahis malicious
prosecution continued into abéyond his criminal trial orecthe Fourth Amendment has
“drop[ped] out.” See Manuell37 S. Ct. at 920 n.8 (noting thfahce a trial has occurred, the
Fourth Amendment drops out: [a] person chaliegdhe sufficiency of the evidence to support
both a conviction and any ensgiincarceration does so undee fhue Process Clause of the
Fourteenth Amendment”). The court addressemore detail how the Tenth Circuit has
considered such § 1983 malicious prosecutiamt in the next subsection, Part 111.B.1.d.ii.

The next batch dParratt arguments directed at the du®cess violations asserted in
Counts I, Ill, and 1V, relies on Jusé Kennedy’s concurring opinion Abright. Justice
Stevens’s dissent is instructive as well.

Justice Kennedy agreed with the plurality tteat allegation of aest without probable
cause must be analyzed under the FourteAdment without reference to more general
considerations of due proces®lbright, 510 U.S. at 281 (Kennedy, éoncurring in judgment).
But, he also considered whether the Due ProCéssse protects a plaintiff's interest in freedom
from malicious prosecutionld. He explained that the Cduras recognized due process
violations, even when not tied to a more sfi@guarantee in the Bilbf Rights, where the
criminal rule or procedure “offends some prpieiof justice so rootenh the traditions and
conscience of our people ash® ranked as fundamentald. at 282 (citations and internal
guotation marks omitted). For example, ibessKennedy noted that the Supreme Court has

“enforced” constitutional requirements “to ensurfefjdamental fairness in the determination of
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guilt at trial,” by prohibiting things like # “deliberate deception of court and jury by
prosecution’s knowing use of perjured testimonid’ at 283 (citation and internal quotation
marks omitted). And, Justice Kennedy assufoegurposes of the analysis that the Due
Process Clause would protect “some of ther@ds granted historicarotection by the common
law of torts"—like a person’s interest freedom from malicious prosecutioid. at 283—-84.
But, based oRarratt, he concluded that “a state actadsdom and unauthorized deprivation of
that interest cannot be challged under 42 U.S.C. § 1983 so long as the State provides an
adequate postddpation remedy.”1d. at 284 (first citingParratt, 451 U.S. at 535-44; then
citing Hudson 468 U.S. at 531-36 (further citations omitted)).

Plaintiff relies on Justice Kmedy’s words here to argueethourt should recognize his §
1983 due process claims basedahricating and withholding édence denying his right to a
fair trial because defendants’ actions offahddfundamental righto “fairness in the
determination of guilt at trialand thus violated due procedd. The court agrees. Plaintiff's
Count I and Count IlI claimswoke a due process right thdrratt does not preclude. Justice
Kennedy treated the right to free from malicious prosecot separately from due process
rights that ensure fundamentairfeess at trial (ones which a&idy are recognized by the Court
as due process violationsyee idat 283. And, he proceeded only to consider whether
Fourteenth Amendment duegaess would recognize the righ be free from malicious
prosecution—plaintiffsCount IV here.ld. at 283—84. And, if so, Justice Kennedy also
consideredParratt's effect on such a rightid.

Justice Kennedy assumed a Fourteenth Almamnt due process right could support a
malicious prosecution claimd. But, he took the position &t one could not avoid tHearratt

rule by “attaching a substantive rather than pdocal label” to the clan, or “treating claims
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based on the Due Process Clause as claiseddlb@n some other constitutional provisioid’ at
285. Instead, he described farratt rule—in this context—to mean: “In the ordinary case
where an injury has been caused not by a kEtatepolicy or procedure, but by a random and
unauthorized act that can be remedied by dtat, there is no basfor intervention under
§ 1983, at least in a suit based on ‘the Duw€ss Clause of tHeourteenth Amendment
simpliciter.” Id. (quotingParratt, 451 U.S. at 536). F&lbright's plaintiff, lllinois law
provided a tort remedy fanalicious prosecutionld. So, Justice Kennedy concluded that the
plaintiff couldn’t invoke § 19831d. at 285-86. But had state téatv not provided a remedy,
Justice Kenney would have allowed a 8 1983 malicious prosecution claim under the Due Process
Clause.Id. at 286.

Applying Justice Kennedy’s rationale here would meanRbatatt bars plaintiff's Count
IV malicious prosecution claim to the exterdipkiff bases his claimn Fourteenth Amendment
due process (procedural or substantive). ickigtennedy agreed that Fourteenth Amendment
due process protection could ot a person’s interest in fid@m from malicious prosecution.
But it can do so only where no state tort law joles an adequate remedy for violating that
interest. Justice Kennedy als@amtely recognizedoostitutional due proas violations tied to
the fundamental fairness a trial. And, he never asserted tRatratt would bar a § 1983 claim
to vindicate violation ofttose fundamental rights. He only considered whd?aematt would
apply to a 8 1983 malicious pexsution claim thatsserted an interestpically granted
protection by the common law of torts.

Justice Stevens, on the other hand, opthatlFourteenth Amendment due process
requires a state to ensure that probable caxists to support the criminal proceedindg. at

291-92 (Stevens, J., dissenting).s dissent explainedtas clear that dendant “either knew
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or should have known that he did not have pbtdaause to initiate criminal proceedings”
againstAlbright's plaintiff. 1d. at 292.

First, Justice Stevens considered whether “commencement of formal criminal
proceedings deprive[s] the accused person of tibas that term is used in the Fourteenth
Amendment.”Id. at 294. He commented, “Had [pi&ff's] prosecution resulted in his
conviction and incarceration, thémere is no question [ ] thite Due Process Clause would
have been implicated” because the purpose dftlhieteenth Amendment is “to deny States the
power to impose this sort of deprivaitiof liberty until after completion offair trial .” 1d.
(emphasis added). He explainedttthe Due Process Clause protertsndividual’sinterest in
“freedom from an impropesriminal conviction.” Id. And, Justice Stevens concluded, the Due
Process Clause also protects other interests—arfdlitight plaintiff had alleged a
constitutional deprivation of liberty becauske formal commengrent of a criminal
proceeding” interferes with a perss liberty to a “sufficient magtude” that it “qualiffies] as a
deprivation of liberty meritig constitutional protection.td. at 294-96.

Next, Justice Stevens considered “what measfifdue processhust be provided an
accused in connection with this deprivation of libertid” at 296. He concludkthat Fourteenth
Amendment due process requires a “responsigiesion that there is probable cause to
prosecute.”ld. at 297. InAlbright, plaintiff didn’t challengehe adequacy of Illinois’s
procedures to determine probable caudeat 298. But, he didlaim the probable cause
determination was substantively invalid becahseevidence was unreliable and defendant had
disregarded or suppressed fadiewt an informant’s reliabilityld. Justice Stevens agreed that
a substantive defect in an othwse facially valid determinain of probable cause “does not

comport with the requirements of the Due Process Claudedt 300. He explained that
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Supreme Court cases establish that a criniieBdndant has been denied due process even
though he received a facially valid proceslgrsuch as a trial—when the process was
substantively defective because the proseddrused perjured testimony and suppressed
evidence that would have impeachthat perjured testimonyd. at 298. While such a criminal
defendant has received the required procedureiata—he still is depwved of due process
because the trial didn’t comport wittundamental conceptions of justiceld. (citation and
internal quotation marks omitie “Our cases make cletirat procedural regularity
notwithstanding, the Due Process Clause is \edldily the knowing use gierjured testimony or
the deliberate suppression of evidence favorable to the accudedt”299. Likewise, Justice
Stevens dissented, a prosecutidiofeing a facially valid probale cause determination based
on substantively defective evidanviolates due proceskl. at 300.

In Justice Stevens’s view, the plurality placed much emphasis on plaintiff's reliance
on substantive due procedd. at 300-01. Instead, Justice Stevens asserted, substantive and
procedural due process concepts “are not allytexclusive, and #ir protections often
overlap.” Id. at 301. Whether the probable causadard should be “characterized as
substantive or procedural,” Justice Stevemrxctuded, the “Due Process Clause operates to
protect the individual ajnst the abuse of governmental goyby guaranteeing that no criminal
prosecution shall be initiated except a finding of probable causeld. at 301-02. He
explained that the Court time and again hasgaized Fourteenth Amendment due process
rights that are not explicitly addressed in thik &iRights—Ilike the profbition against “use of
perjured testimony and the suppressioewflence favorable to the accusettd’ at 303-04.
And, he would not “foreclose[] a general duegess claim when a more specific source of

protection is absent or, [kkthe Fourth Amendment Wbright], open to question.’ld. at 305—
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06. Justice Stevens described “the constitutipr@ection against unfounded accusations” as
“distinct from, and somewhat dader than, the protection agsti unreasonable seizuresd. at
309. So, he concluded the “the scope effburth Amendment protection does not fully
encompass the liberty interest at stakiel."at 310.

Justice Stevens then explicithjeeted Justice Kennedy'’s reliance Barratt and his
conclusion that an alternate state remedyglpdes a § 1983 malicious prosecution claich.at
313. Justice Stevens explained:

The rationale [oParratf] is inapplicable to this caswhether one views the claim

at issue as substantive or procedurabni views the [plaintifs] claim as one of

substantive due proceg3arratt is categorically inapptiable. Conversely, if one

views his claim as one qdrocedural due procesBarratt is also inapplicable,
because its rationale does not apply tocadfly authorized degprations of liberty

or property.

Id. (citations omitted). Because plaintiff “waggected to criminal charges by an affirmative,
deliberate act of a state official” Justice Stevasserted that the “filing of criminal charges

[was] effectuated through estelhed state procedures under whgovernment agents, such as
[defendant were] authorized to actd. at 314. And defendant, “tt&tate’s authorized agent”
knows precisely when the deprivation of the ltpenterest to be free from criminal prosecution
will occur—the moment when the charges are fileld.” So, “the State is caple of providing a
reasoned predeprivation detenation . . . prior to theommencement of criminal

proceedings[,]” and its “[f]ailure to do so, or to do so in a meaningful way . . . is constitutionally
unacceptable.d.

Justice Stevens concluded that “notwithstandnggpossible availability of a state tort

action for malicious prosecom, § 1983 provides a federahredy for the constitutional

violation . . . .” Id. He explained:
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TheParrattdoctrine is reconcilable with § 1988ly when its application is limited

to situations in whicmo constitutional violation occursin the context of certain

deprivations of property, due process is afforded—and therefore the Constitution is

not violated—if an adequafgostdeprivation state remedyavailable in practice

to provide either the property’s promptus or an equival@ compensation. In

other contexts, however, including criminal cases and most cases involving a

deprivation of liberty, the gwivation is complete, and the Due Process Clause has

been violated when the loss of liberty oculn those contexts, any postdeprivation
state procedure is merely a remedy; bec#ud@es not provide the predeprivation
process that is “due,” it does not avoie ttonstitutional violation. In such cases,
like this one, 8 1983 providesfederal remedy regardless of the adequacy of the
state remedy.

Id. at 315-16 (citations onéd and emphasis added).

If applied here, Justice Stevens’s viewPairratt would not bar plaintiff's Counts I, 11,
or IV under the Fourteenth Amendment becalamtiff’'s due process rights were violated
when the liberty deprivations occurred. Like Justice Kennedy, Justice Stevens recognized a due
process right against liberty deprivations untieaf fair trial as separate from a due process
right not to have criminal preedings initiated without problbcause. And, because due
process already was violated, Justice Stewensdd allow a § 1983 claim to provide a federal
remedy—such as Count IV’s ti@ous prosecution claim—gardless whether state law
provides a remedy. In Justice Stevens’s view,isin'$ a situation whera state law tort claim
affords due process after the deprivation rasioed. In other words, the state law remedy
doesn’t mean that a constitutionélation never occurred.

The court next turns to the/o Tenth Circuit cases tham, defendants’ view, support
dismissing plaintiff's Fougenth Amendmadrclaims undeParratt. Their view aligns with
Justice Kennedy'’s treatment of tAtbright malicious prosecutionlaim—providing no 8§ 1983
due process claim where state law provides aguade remedy to protect a person’s interest in

freedom from malicious prosecutioBut, after reviewingAlbright carefully, the court

concludes that neither Justi€ennedy’s concurrence nor JustiBtevens’s dissent demonstrate
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thatParratt bars plaintiff's claims in Count | or Coulit based on violations diis right to a fair
trial. Instead, both Justices migrdiscussed how they would apgharrattto a § 1983
malicious prosecution claim—plaintiff's Count IV. Thudbright doesn’t support dismissing
the claims in Count | or Coulit. And, neither do the Tenth Ciud cases or others discussed
below.

ii.  Tenth Circuit—Myers and Becker

In Myers v. Koopmar738 F.3d 1190 (10th Cir. 2013he Tenth Circuit addressed
Parratt's implications where a plaintiff allegegi1983 malicious prosecution claims based on
violations of his Fourth and Fourteenth Amerhrights, but the criminal proceedings never
reached trial.ld. at 1192. Plaintiff allegethat the defendant police afér had secured an arrest
warrant by fabricating facts tagport a probable cause findingl. First, defendant had
falsified an affidavit to secur@ search warrant, used the watransearch plaintiff's property,
and found a white substance that field te@stsrrectly identifiedas methamphetamindd.

Then, plaintiff alleged, defendantbiacated facts in another affidato secure an arrest warrant,
and plaintiff surrendered himself inboistody based on the arrest warrddt. He remained in
custody for three days until he posted botdl. The district attornefiled criminal charges
against him, but later testing of the sameealed it was not methamphetamimg.at 1192—
93. The district attornethen dropped all charge#d. at 1193.

Plaintiff asserted § 1983 claims alleging violations of his Fourth and Fourteenth
Amendment rightsld. at 1193. For the Fourteenth Amendmaaim, plaintiff alleged that the
defendant officer had fabricatéalcts to contrive probable causesupport the arrest warrant and
subsequent prosecutioid. The district court dismissatie 8 1983 Fourteenth Amendment

malicious prosecution claim, concluding tikadlorado law provided aadequate remedyd.
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The Tenth Circuit affirmed, reasioig that “[i]f a state actor’s menful conduct isunauthorized
and thus could not be anticipated pre-depiiva then an adequap®st-deprivation remedy—
such as a state tort claim—will satisfy due process requiremddtsThe Circuit explained that
“[s]Juch lawlessness could not have been guaigid or prevented paeprivation, but a post-
deprivation malicious-prosecution clasarves as an effective antidotéd. Colorado law
recognized a state law mabas prosecution claimld. And so, “[tlhe exitence of the state
remedy flattens the Fourteenth Amendment peghuch [plaintiff] now tries to hang his § 1983
malicious-prosecution claim.id. In short, the Tenth Circuiiteld a postdepriteon state tort
remedy for malicious prosecution satisfi@dintiff’'s due process right because no
predeprivation process was possible since defergitatitication couldn’have been anticipated
or prevented predeprivatiord.

Applying theMyersholding to the factsligged here, plaintiff's Count IV can’t rely on
Fourteenth Amendmemproceduraldue process because Kansas law provides a malicious
prosecution tort claim that satisfieopedural due pross requirementsSee Lindenman v.
Umscheid 875 P.2d 964, 974-77 (Kan. 1994) (recognizing Kansas common law’s malicious
prosecution tort claim)Myersviewed the § 1983 malicious pessition claim in that case as a
Fourteenth Amendmemptroceduraldue process claim barred byarailable state law tort claim
underParratt—i.e., Colorado law’s tort claim for ntigious prosecution provided the due
process required by the Fourteenth Amendmeéikewise hereas a matter of lawlyers
precludes plaintiff's Count IV migious prosecution clen to the extent itelies on procedural
due process because defendants’ fabricaimwithholding evidence couldn’t have been
anticipated, predeprivation. Thus, Kansas law'sdlaim for malicious prosecution satisfies the

procedural due process requitedthe Fourteenth Amendment.
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But, Myersalso reversed the district court’s dismissal of the Fourth Amendment
malicious prosecution claim. 738 F.3d at 1194e Thnth Circuit explained that a constitutional
species of tort liability exists under 8§ 1983 whangerson is “deprived ofghts secured to them
by the Constitution.”ld. “The first step is to identify the spific constitutional right allegedly
infringed.” Id. (citations and internal quotation marksitted). “Courts then look to common-
law torts as analogies to determine the comtetdincluding the accrualate—of § 1983 claims.”
Id. The district court had analogized piif's Fourth Amendment claim iMyersto a false
imprisonment claim. But, because plaintiff was seeafer legal process was instituted, the
Circuit concluded that the proper angy was a malicious prosecution toldl. Plaintiff was
challenging the probable cause determinatian generated the legal process—an arrest
warrant—leading to his detentidmjt he was not challenging a seizure that took place before
legal proceedings were instituteldl. at 1195. And, because malicious prosecution claims do
not accrue “until the criminal proceedings havenieated in plaintiff's favor[,]” the Circuit
concluded plaintiff's clam was timely and should nbiave been dismissedd. at 1194-95. At
bottom, the Circuit held thiglyersplaintiff had “properly stated Fourth Amendment claim for
malicious prosecution[.]1d. at 1195.

Applying this portion oMyersto plaintiff’'s Count IV hee, the court concludes our
Circuit would recognize plaintiff's § 1983 maliciopsosecution claim in CounY to the extent
he bases it on a Fourth Amendment violatiohisfright not to be uawfully detained. And,
this claim didn’t accrue until the proceedings bewninated in plaintiff's favor. Thus, as a
matter of lawMyersdoesn’t preclude plairifis Count IV maliciousprosecution claim to the

extent he bases it onglfrourth Amendment.
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Myersmerelyinvolved pretrial depriations and the alleggdmalicious prosecution
ended long before trial. Thdiffers substantially fromlaintiff's claims here.Myersdoesn’t
address a deprivation of the righta fair trial. So, that case doesn't provide authority
precluding plaintiff's Count | an@ount Il claims as a matter tfw. And, the Circuit never
considered explicitly whethersaibstantivelue process violation could support a § 1983
malicious prosecution claim. But,did reject plaintiff's argument thain underlying Fourth
Amendment violation could savedlirourteenth Amendment clairMyers 738 F.3d at 1194.
And, the Circuit noted that the Fourteenth @dmdment (in addition to the Fourth Amendment
claim that the Circuit allowed to proceed) abhlve supported a § 1983 malicious prosecution
claim for an unreasonable seizure after legalgssavas instituted—if nadequate state remedy
existed to address the unlawful seizulek.at 1194 n.3. The court addresses the other Tenth
Circuit case cited by defendant8ecker—in just a moment. Thaliscussion explains how the
Tenth Circuit analyzes sulasitive versus procedurdlie process under § 1983 afédioright.

In sum,Myersestablishes that the Tenth Circuit doesn’t recognize a 8 1983 malicious
prosecution claim for Fourteenmendment procedural due process violations based on
fabricating evidence to create falgrobable cause for an arrastl prosecution leading to an
unreasonable seizure as long as an adequatdsstatemedy exists. But, plaintiff's Fourth
Amendment malicious prosecutiorach here is not barred Barratt because such a claim is
based on a specific constitutional right. ANYersdoesn’t preclude platiff's Count | or
Count Il claims either, because those claims assparate violations of plaintiff's right to a fair
trial—and not malicious prosecution.

In Becker v. Kroll the Tenth Circuit considereddvg 1983 claimsi(1) a claim for

malicious prosecution under the Fourth andffeenth Amendments, and (2) a claim for
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outrageous conduct violating phiff's substantive due procgesights under the Fourteenth
Amendment. 494 F.3d 904, 909 (10th Cir. 2007). @hgelaintiff alleged defendants falsely had
accused and prosecuted her for overbilling for sernpoegded to Medicaid patients as part of a
sham to make her pay civil penaltidd. at 909—-12. Plaintiff also aimed defendants withheld
exculpatory information from meluring the investigationld. Namely, defendants arranged for
an independent neurologistreview plaintiff's records, Wwo had concluded her billing was
appropriate.ld. at 910. But, they never informed pitiff of the review and continued the
prosecution.ld.

The district court granted sunary judgment againall claims, including claims for
denial of due process, malicis prosecution, conspiracy, asubstantive due process, among
others.Id. at 912. On appeal, plaintiff categorized her constitutionaltidolalaims in three
groups: “(1) malicious prosecution under the Boand Fourteenth Amendment; (2) outrageous
conduct under the Fourteenth Amendmentisssantive due prose component; and (3)
retaliation under the First Amendmentd. at 913. And, the Circuit pceeded to consider “the
murky waters of § 1983-based ln@us prosecution claims.1d.

The Circuit explained, “[w]e have repeatedlgagnized in this circtithat, at least prior
to trial, the relevant constitutional underpinning for a claim of malicious prosecution under 8
1983 must be the Fourth Amendment’s righbe free from unreasable seizures.1d. at 914
(citation and internal quotation marks omitted).eircuit agreed “with the district court that a
seizure is necessary to suppm®8 1983 malicious psecution claim basezh the initiation of
criminal proceedingthat are dismissed before trial Id. (emphasis added). But, it also
separately considered whether defendants hadvedgplaintiff of “liberty or property interests

without due process of law” violag the Fourteenth Amendmend. Ultimately, the Circuit
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concluded she had not alleged a constitutionaatimh under either thedrth or Fourteenth
Amendment, so it affirmed sunary judgment for defendantsd.

On appeal, plaintiff argued her Fourth Amakenent claim relied on the investigation into
her billing practicesld. This conduct, she asserted, amounted seizure because she was
required to travel and attend etimgs, incur financial burdenand was charged criminallyd.
But, the Tenth Circuit held these burderns iot amount to a seizure under the Fourth
Amendment.ld. at 914-916. First, Tenth Circuit pestent “analyzing malicious prosecution
under § 1983 . . . always [has] proceedeskdaon a seizure by the state—arrest or
imprisonment[,]” and plaintiff wasot arrested or imprisonedd. at 914-15. The Tenth Circuit
declined to adopt a broader definition of a 8@z explaining “[a] gpundless charging decision
may abuse the criminal procebsit it does not, in and of itselfiolate the Fourth Amendment
absent a significant restriction on libertyi-e:,the Fourth Amendment protects traditional
seizures (arrests and incarcerations) prdiiahot other pretrial sdrictions on a person’s
liberty. Id. at 915. So, it held, plaintiff “has notiessfully alleged a violation of the Fourth
Amendment, [and] she cannot proceed inaancifor malicious prascution based on an
unreasonable seizureld. at 917.

Unlike theBeckerplaintiff, plaintiff here was seized gtrial. So, “at leasprior to trial,”
Count IV’s malicious prosecutiatiaim must be based on “thedth Amendment’s right to be
free from unreasonable seizure$d’ at 914 (citation and internglotation marks omitted). As
noted, plaintiff asserts a Fourfmendment violation for hi€ount IV malicious prosecution
claim. And, likeMyers Beckerdoesn't preclude plaintiff €ount IV malicious prosecution

claim as a matter of law to the exténtelies on the Fourth Amendment.
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On the Fourteenth Amendment claim, Beckermlaintiff argued defendants’
investigation of her had deprivéxr of liberty without due poess and thus violated “both the
procedural and substantive components of due procissat 917-18. Analyzing these
arguments required the i Circuit to reviewAlbright closely. It noted “that a natural reading
of Supreme Court precedentAtbright v. Oliverseems to foreclose [plaintiff’'s] argument that
[defendants] violated her dgeocess rights by initiating eninal proceedings against her
without probable causé? Id. at 918. But, because some of the alleged injuries were “outside
the scope of the Fourth Amendment’s substardid procedural protians[,]” the Circuit
considered whether “[tlhese imjas might be cognizable as doecess violations through a gap
in constitutional protection created Bibright's limitation of § 1983 micious prosecution
claims to those based ¢ime Fourth Amendment.Td.

The Tenth Circuit first summarizedlbright and its effect on nigious prosecution
claims:

In Albright, the [Supreme] Court specifically rejected the plaintiff's claim that his

groundless arrest violatedilsstantive due process rights by depriving him of a

“liberty interest’ to befree from criminal prosecution except upon probable cause.”

Instead, the Court concluded that theurth Amendment—not substantive due

process—governed the plaintiff's claim$he plurality opinion reasoned, “Where

a particular Amendment ‘provides an explicit textual source of constitutional

protection’ against a particular sortgdvernment behavior, ‘that Amendment . . .

must be the guide for analyzing thesaims.” The plurality concluded, “it is

evident that substantive due process may not furnish the constitutional peg on
which to hang” a claim afnalicious prosecution].]

We think the unavoidable constructionAdbright is that no § 1983 claim will arise

from filing criminal chages without probable cause under the substantive due

process protections of the Fourteenth Amendmdmtd although the plaintiff in

Albright did not raise a procedalrdue process clainne find Albright’s reasoning
regarding substantive due press equally persuasive with regard to the Fourteenth

= The Tenth Circuit described the Supreme Court’s decisigitbimght as concluding “that the

Fourteenth Amendment does not providaibstantivedue process right to be free from prosecution
without probable cause,” but leaving open “the possibility that a plaintiff could bring such a claim under
the Fourth Amendment.1d. at 915.
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Amendment’s procedural componelmnt the initial stages of a criminal proceeding,

the Fourth Amendment prote@gperson’s liberty interestsnder the Constitution

by ensuring that any arrest or physigatarceration attendant to a criminal

prosecution is reasonabl€he more general due pra= considerations of the

Fourteenth Amendment are natfallback to protect interests more specifically

addressed by the Fourth Amendment in this context
Id. at 918-19 (citations omitte (emphasis added).

In short, the Tenth Circuit interpretédbright to establish that the Fourth Amendment,
not substantive or procedural due process, goyegisal deprivations of liberty.See id.And,
because the criminal charges agaBetkets plaintiff were dismissetiefore trial, the Tenth
Circuit concluded she “must allegeviolation of the Fourth Anmelment in order to proceed on a
theory of § 1983 malicious prosecutiorid. at 919. Applying that holdg to this case, plaintiff
can't rely on substantive or procedural guecess for Count IV's § 1983 claim asserting
defendants violated higetrial liberty interest not to be presuted and seized without probable
cause. AfteAlbright, Fourteenth Amendment substantive due process doesn’t support a
standalone right to be free from prosecntwithout probable cause where the Fourth
Amendment affords protectiond. at 915, 918-19.

Still, Beckerrecognizes that the Supreme Coudslyet to clarify the scope of the
plurality holding inAlbright,” and “several lines of cases suggastalternative theory of liability
under the Fourteenth Amendmentd. at 919. So, the Circuit proceeded to determine whether
plaintiff had asserted a proceduoalsubstantive due process camitbnal claim that didn’t fall
within the Fourth Amendment’s peattion against unreasonable seizures.

Plaintiff argued the investigators had vieldther procedural dygocess rights because
she had a “liberty interest lreing free from unwarranted intggmtion and prosecution without

probable cause.1d. The Circuit recognized thas earlier decision iRierce v. Gilchrist 359

F.3d 1279, 1285-86 (10th Cir. 2004), and other caisggested that “at some point in the
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prosecutorial process, due pess concerns can be sufficitmsupport a claim under § 1983"—
i.e., at some point between arrest and thal constitutional basis for a § 1983 malicious
prosecution claim shifts from the FouAlmendment to the Due Process Claulsk at 920.
But, Piercedidn’t require the Circuit to decide whéme shift to due process begins because
plaintiff had raised claims under boAmendments and he was detaifigdid. In Becker
however, plaintiff never was incarcerated and, without a Fourth Amendment violation, she only
could rely on FourteentAmendment due procesd.

To decide plaintiff's appeal, the Circunterely “assume[d] a procedural due process
analysis applie[d]” and held that “sheshaot established a dpeocess violation.”ld. The
Circuit held that her “procedal due process interests untlezse facts were adequately
protected by the Fourth Ameneémt [and] state tort law,” so “she has not established a due
process violation.”ld. at 919-20. It explained that undébright the Fourth Amendment
adequately protected her pretiiglerty interests, so she “has procedural due process claim
based on [pretrial] deprivains of physical liberty.”ld. at 920. And, the Circuit was unaware of
any other circuit extending “Fourteenth Amereithprocedural due process guarantees to
[pretrial] deprivations of liberty.”ld. Still, recognizing the Fougenth Amendment may protect
“harms to liberty outside the scope of theurth Amendment’s concern with freedom from
restraint, such as harm to regida resulting in some tangiblejury,” the Circut explained that
“even if [plaintiff] did suffer suchnjuries . . . procedural dueqmess only protects against them
by providing an adequate post-deption hearing in which the jared party may vindicate these

interests.”ld. at 920-21. But, plaintiff already hadtate tort remedy avable—malicious

= Here, as iPierce plaintiff relies on both the Fourth and Fourteenth Amendments to support his

malicious prosecution claim.
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prosecution or abuse of process-atttvould meet the requirememtisprocedural due process.
Id. at 921.

The Circuit citedParratt, where the Supreme Court “bdehat where pre-deprivation
remedies cannot anticipate ané\yent a state actor’'s wrongfultapost-deprivation state tort
remedies are adequate to dgtdue process requirementdd. (citing Parratt, 451 U.S. at 535—
44). And, the Circuit agreed withustice Kennedy’s concurrenceAtbright, where he “argued
that in 8 1983 malicious proseauni cases a ‘state actor’s randanmd unauthorized deprivation
of [Fourteenth Amendment due process irdesiecannot be chalged under 42 U.S.C. §1983
so long as the State provides ar@uhte post deprtion remedy.” Id. (quotingAlbright, 510
U.S. at 284 (Kennedy, J., concurring)). Becauaapff did “not suggest what pre-deprivation
process could have anticipated the malfeasantteedtiefendant] investigators and protected her
from an abusive investigation,”@éhiTenth Circuit “declined toupply procedural requirements in
addition to already-established criminal pridgee under the Constitution and state [tort] law.”
Id. Utah tort law, the Circuit concluded, prded “an adequate post deprivation remedy to
protect [plaintiff'sjnon-Fourth Amendmelfiberty interests.”ld. (emphasis added). In short,
because plaintiff never was sed implicating Fourth Amendmerights and had adequate state
law remedies for injuries noécognized under the FabrAmendment, the Circuit held she had
“suffered no deprivation of Idrty in violation of her praedural due process rightsld.

Applying the Tenth Ccuit’s rationale fronBeckerto this case, plaiiift cannot assert his
Count IV § 1983 malicious prosecution claim based on a Fourtéamémdment procedural due
process violation because defendants’ malicprasecution couldn’t have been anticipated,
predeprivation, and Kansas prdgs a malicious prosecution toeimedy. This means that

plaintiff's procedural due paess right not to be prosecutsihout probable cause wasn’t
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violated, because the postdeprivatprocess is all that the statan be expected to providées
no due process violation exists because the postddipn tort claim satisfies due process. But,
because plaintiff here alleges Wwas unlawfully seized pretridBeckerestablishes that he may
assert Count IV’s malicious psecution claim based on a Fourth Amendment violation, which
the court considers further in Part I11.C.1., below.

Beckemext separately analyzed plaintifSBabstantive due process arguments. The
Circuit explained that “Justice Souter’s concurrencgliomight suggested the possibility that
initiating an unwarranted prosemn that is dismissed ba®trial may in some unusual
circumstances result in substantive due proeeations separate fro a Fourth Amendment
seizure.” Id. at 922. The Circuit recognized thdbright did not foreclose dinely claims based
on Fourteenth Amendment substantive duegsswiolations where the Fourth Amendment
does not cover the claim but a substmeprivation of liberty occursld. And, plaintiff argued
her substantive due process rights were violaxhuse (1) the invégation was groundless and
designed to collect civil penads and (2) defendants withheld material exculpatory evidence
from her. Id. But, the Circuit concluded the factstbfs case did not &veal[] a substantial
deprivation sufficient to risto the level of a substam¢ due process violation.Id.

First, the Circuit reviewed thgroundless investigation condudd. at 923. The Tenth
Circuit and the Supreme Court have set a “lnigidle for substantive due process claimisL”
The alleged conduct must constitumore than a government aciiatentionally or recklessly

causing plaintiff's injuries by abugy or misusing government powdd. “[It] must
demonstrate a degree of mgeousness and a magnitude of poteatiactual harm that is truly
conscience shocking.”ld. (quotingLivsey v. Salt Lake Cnfy275 F.3d 952, 957-58 (10th Cir.

2001) (further citations omitted))And this conscience shockinggrerement is satisfied “in only
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the most extreme circumstancggically involving some vidtion of physichliberty or
personal physical integrity.td. Beckerconcluded that the conduyglaintiff alleged about
investigators starting a groundlesgestigation to secure civil peltias did not rise to a truly
conscience shocking level because, while improper conduct, it “do[es] not meet the affronts to
personal autonomy” required by precedential case ldwinstead, she must rely on the “well-
defined causes of action under stahd federal law” rather than substantive due proddss.
Unlike Beckets plaintiff, Count IV’s § 1983 maliciouprosecution claim here rises to the
level of a substantive due process violatidine court concludes that plaintiff—based on his
allegations about conduct durihgs criminal trial—may assta Fourteenth Amendment
substantive due process violation in Counfd¥the period after the Fourth Amendment’s
pretrial protection against unsemable seizures dissipate8ee Manugll37 S. Ct. at 920 n.8
(noting that “once a trial has occurred, ttmffh Amendment drops out: [a] person challenging
the sufficiency of the evidence to supportthatconviction and any suing incarceration does
so under the Due Process Clause of thetEeath Amendment”). Accepting plaintiff's
allegations as true at this stage of the cdstendants’ conspiradyg fabricate evidence,
withhold evidence, and frame plaintiff for merd‘demonstrate[s] a degree of outrageousness
... that is truly conscience shocking” dmas occurred under circumstances involving a
violation of plaintiff's physical liberty. Becker 494 F.3d at 923Indeed, if it didrt rise to that
level, it's difficult to imagine any conduct theduld suffice. Thus, platiff here plausibly has
alleged facts rising to a substeve due process violation.
Finally, the Circuit inBeckerconsidered plaintiff's guments about defendants
withholding exculpatory evidence from hdBecker 494 F.3d at 923. The Circuit explained that

withholding exculpatory evidence claims h&genstitutional weight” because of the Supreme
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Court’sBradydecision, which “determined that a defant’s right to access exculpatory
evidence is secured by the Due Process Claudedt 924. And, the Circuit noted, “[s]everal
other circuits have recognized a § 1983ici@us prosecution-typelaim under similar
circumstances.’ld. at 923. For example, the Eighth Circdiad recognized law enforcement
conduct conspiring to manufacture and ititemally manufacturing damaging evidence would
not fall under the Fourth Amendmt’s protections, but does merit a substantive due process
analysis—Albright doesn’t foreclose itld. (citing Moran v. Clarke 296 F.3d 638, 647 (8th Cir.
2002) (en banc)progated on other grounds by MahueCity of Joliet, Ill, 137 S. Ct. 911
(2017))). The Eighth Circuit didn'tgplain explicitly why it “rejectedAlbright's language
limiting 8§ 1983 malicious prosecoti to claims based on the Fourth Amendment,” but the Tenth
Circuit concluded the Eighth Cirtidseem][ed] to base its holj . . . in the substantive due
process protections against outrageous antrampgovernment conductfat] Justice Souter
alluded to in hisAlbright concurrence” or rely on “a violation die right to a fair trial” rather
than the right not to berosecuted except upon probablessathat was at issue Albright. 1d.

at 923 n.13 (citingvloran v. Clarke 359 F.3d 1058, 1061 (8th Cir. 2004)).

The Circuit also noted th#te Fourth, Fifth, and SevénCircuits had allowed § 1983
claims of “constitutional weight” to proceeshder the Fourteenth Amendment despitaight
where the claims are based on aafioin of the “due process right #&ofair trial,” and not a right
not to be prosecuted without probable caudeat 924 (citations omitth. But, the Tenth
Circuit ultimately did not decide whethemibuld allow a § 1983 claim based on fabricated
inculpatory evidence or withholding exculpat evidence underdarteenth Amendment
substantive due process or otherwvignstead, it explained thaBaady violation for withholding

exculpatory evidence—a due process claim of “constitutional weight’—only can exist when the
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case goes to trialld. at 924. And thé&eckerplaintiff never went to tal, so she could not “rest
her § 1983 claims onBradyviolation” and “ha[d] not estalghed a claim for a violation of
substantive due process undexr Bourteenth Amendmentld. (explaining aBradyviolation
requires proof that “(1) the prosecution suppréssadence; (2) the evidence was favorable to
the accused; and (3) the evidence was materibktdefense” (citation and internal quotation
marks omitted)). The Tenth €uit concluded that “even Albright [did] not foreclose”
plaintiff's substantive due process claim withhtdding that substantive due process does not
provide protection for malicious prosecutioniohs because the Fourth Amendment governs
such claims, “she has not presented a suldstatiie process violan” because she “never
proceeded to trial."ld. at 918 & n.9, 924.

So, whileBeckerdidn’t consider § 1983 claims likedse plaintiff assestin Count | and
Count Ill, Beckerrecognizes such claims may matviable § 1983 claims. Though the
criminal case again&eckets plaintiff never reached trial, éhCircuit recognized the potential
for § 1983 substantive due procetsms where a plaintiff—as the case for pintiff here—
went to trial and suffered a dpeocess violation based on fabriedtor suppressed evidence that
materially affected the trial+e., where the fabricated evidemor suppressed evidence
undermined confidence the trial’'s outcomeld. So,Beckerdidn’t foreclose plaintiff’'s Count |
and Count IlI claims here, contraiy defendants’ dismissal argument.

In sum,Beckerholds plaintiff must rely on the Falwr Amendment’s protections for his
pretrial seizure and prosecutiontivput probable cause. AnBeckerholds plaintiff’'s Count IV
malicious prosecution claim cannot rely opraceduraldue process violation because Kansas
provides a malicious prosecution tosthich is all the procedural dyseocess the state is required

to provide for random and unauthked deprivations of plaintiff' sights against ualwful pretrial
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detention and malicious prosecutiacking probable cause. Bieckerdoesn'’t foreclose
plaintiff's ability to rely on a Fourteenth Amdment substantive due process violation for his
Count IV malicious prosecutionaim to the extent the Four&mendment has left a “gap in
constitutional protection” and a sustial liberty deprivation existdd. at 918, 923. Nor does
it foreclose his Count | and Coulhit claims based on his right #fair trial. So, the court
declines to dismiss Counts I, Ill, or IV basadviolations of substantive due process or the
Fourth Amendment.

In contrast, the court concludes thatersandBeckerpreclude plaintf’'s Fourteenth
Amendmenproceduraldue process claims in Countdll, and IV. These binding precedent
hold a § 1983 malicious prosecution oidbased on a Fourteenth Amendmanaiceduraldue
process violation is not viablehere an adequate state law remedy exists. Kansas allows a
malicious prosecution tort and tliércuit has held such a recagion is an adequate remedy for
purposes of this analysis. ThoulflyersandBeckeronly considered claims in the pretrial
context, the court find#he Tenth Circuit'$arratt rationale for § 1983 malicious prosecution
proceduraldue process claims also wdwdpply to plaintiff's Count and Count IlI's claims to
the extent they rely oproceduraldue process rights, not subgtae rights. Like malicious
prosecution during the pretrisiage, the state couldn’t haaeticipated the random and
unauthorized conduct atgihtiff’s trial, soParratt—together with the availability of a Kansas
tort claim—bars any peedural due process companef those claims.

But, MyersandBeckerdo not preclude as a matterladv plaintiff's Count | and Count
[l claims, which rely on a substantive due procegitrio a fair trial—anchot on the right not to

be prosecuted without probable sau Nor do they foreclose Coukts claim to the extent it
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asserts a Fourth Amendment violation or a sutistaadue process violation where a gap in the
Fourth Amendment’s protection exists.

iii.  Additional Tenth Circuit La w and Persuasive Authority
from other Circuits

The court’s conclusion that Counts | and lIhsue defendants’ Motion to Dismiss to the
extent they rely on the substamtisiue process right to a fairalris reinforcedby other Tenth
Circuit and persuasive authority.

In a postAlbright and postParratt case, the Tenth Circuit, asBecker recognized the
potential for a § 1983 claim based oBradyviolation and plaintiff' ssubstantivelue process
right to a fair trial. InViorgan v. Gertzplaintiff alleged a viation of his “Fourteenth
Amendmensubstantivedue process rights” because defants had destroyed exculpatory
evidence.Morgan v. Gertz166 F.3d 1307, 1309-10 (10th QiR99) (emphasis added).
Specifically, a case worker and & detective interviged a young girl to determine if she was
being sexually abusda her stepfatherld. at 1308. The first interview was recorded, and the
girl gave no indication of abuséd. About six weeks later, theg-interviewed the girl because
she since had disclosedtdiés of sexual abusdd. At this second interview, the case worker
couldn’t find a new blank tape, soestaped over the first interviewd. The girl's stepfather,
Albert Morgan, then was charged with sexual d$sand aggravated incest because of the girl’s
disclosures during theecond interviewld. At Morgan’s criminal trial, the case worker and
detective were questioned about thendling of the first interview tapdd. And, Morgan
moved for acquittal based ¢ime intentional destruction of exculpatory evidenigk. The jury

returned a guilty verdictld. But, before entering a judgmaeurftconviction, the court concluded
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aBrady v. Marylané’ violation had occurred lsause the absence of the first interview tape
deprived Morgan of a fair trialld. at 1308-09. The court thus enei@ a judgment of acquittal.
Id. at 1308-09.

Morgan then filed a 8§ 1983 action in federalitarguing that the tentional destruction
of exculpatory evidence viokad his Fourteenth Amendmeanibstantivelue process rights.
Morgan, 166 F.3d at 1309—-10. The district coudrged summary judgmein part for
defendants, “concluding entry tife judgment of acqtial provided Morgan all the remedy to
which he was entitled.’Id. at 1309. On appeal, the Circuitstiendeavored to determine “the
specific constitutional right allegedly infringefécause § 1983 “is not itself a source of
substantive rights” and casrmust keep in mind tife@upreme Court’s guidance Adbright
against “broaden(ing] the concept of substantive due procassat 1309-10 (citation and
internal quotation marks omittedYhe Circuit explained the tas to “disclose and preserve
impeachment/exculpatory evidence areugrded in the due process right tiai trial .” 1d. at
1310. And so, “withholding or destruction@fidence violates a criminal defendant’s
constitutional rights only if, aa result of the withholding or desttion of evidencgthe criminal
defendant is denied a fair trialld. (citations omitted).

But, the Circuit concluded plaintiff kda’t alleged a congttional violation. Id. The
Circuit explained that cases alag violations of constitutionalghts because of a failure to
comply with disclosure and presetieen duties fall into two categoriesd. Where criminal
charges are dismissééfore trial “the right to a fair trial isiot implicated and, therefore, no

cause of action exists under § 19881" But, whereconvictions are returnednd affirmed on

24 The Circuit noted thdrady“focuses on the duty tdiscloseexculpatory evidence,” and the state

had disclosed details of the first interview to Morg#h.at 1309. So, Morgan’s argument was
controlled not byBradybut, instead, byArizona v. Youngbloqdi88 U.S. 51 (1988), which governs “the
duty topreserveexculpatory evidence.ld.
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direct appealbut later are overturnetdy way of collateral proceeutjs, “courts have permitted
the exonerated defendant to pursue § 1983 claassd on the denial of a fair trialld.
Because Morgan’s case fell within the first catey of violations, the Circuit affirmed the
district court’'s summarjudgment for déendants.Id.

The Circuit explained that ¢htrial court nevehad entered a judgment of conviction—it
acquitted Morgan after the jury found him guilty, but before entering a judgrtengo,
“[rlegardless of any misconduct lggpvernment agents before or ihgr trial, a defendant who is
acquitted cannot be said to have begrrigted of the righto a fair trial.” 1d.; see also Bailey v.
Twomey 791 F. App’x 724, 735 (10th Cir. 2019) &f@rming the Circuit’s decision iMorgan
that a plaintiff who was acquitted before or dgra criminal trial cannot assert a Fourteenth
Amendment claim for a violation of her rightadfair trial because someone who is acquitted
isn’t deprived of a fair trial, after sepgety considering FourtAhmendment malicious
prosecution claim)

In short, the Tenth Circuit has recognizbd potential for Farteenth Amendment
substantive claims based on thghtito a fair trial, separateom a § 1983 malicious prosecution
claim. See Tiscareno v. Frasie803 F. App’'x 672, 674, 678-81 (10th Cir. 2015) (considering
claim that defendant failed to disse exculpatory evidence requiredBnady and allegation
that defendant maliciolysprosecuted plaintifas two separate claims, and holding defendant
was entitled to qualified immunity ddrady claim asserting defendalmad violated plaintiff's
right to a fair trial because plaintiff wasn’t conéd so she couldn’t have been deprived of a fair
trial); see also Jackson v. Geié&o. 91-2041-V, 1991 WL 278625, at *2—4 (D. Kan. Dec. 24,
1991) (agreeing with defendaniarratt argument that plairfficouldn’t bring § 1983

Fourteenth Amendment procedudaie process claims for higrest, day-long incarceration, and
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possible charges against him because Kansaelzognized false arregalse imprisonment,
and malicious prosecution claims, but rejecting argumenPtuaiaitt precluded plaintiff's
substantive Fourth Amendment claim that defnts violated higght to be free from
unreasonable seizures or any claims thégrdants deprived himf other substantive
constitutional rights because tBe$ 1983 claims were not barredPgrratt despite the
existence of state tort remedies).

These cases convince the court that th&fT €ircuit likely would recognize § 1983
claims based on fabricated evideror withheld exculpatory evetice where a plaintiff has been
deprived of a fair trial, in addition to § 198®&licious prosecution claims based on substantive
rights under the Fourth or Foaenth Amendments. Here, plaihalleges defendants violated
his constitutional right to a fairial. And he asserts theseaichs after he was convicted and
spent 15 years in prison. Thus, the claimsaar@ | and Count Il fall into the second category
recognized by the Circuit iklorgan—a category permitting a plaifftto pursue § 1983 claims
based on the denial affair trial.

Other Circuits, despitParratt, also have considered 8 1983iois like those asserted in
Count I and Count Illl.See, e.gCastellano v. Fragoz852 F.3d 939, 942, 956-58 (5th Cir.
2003) (recognizing § 1983 claims for Fourteeithendment violations because “a state’s
manufacturing of evidence and knowing use af #vidence along witperjured testimony to
obtain a wrongful conviction deprives a defendafrhis long recognizedght to a fair trial
secured by the Due Process Clause, aivin of a rightnot reached by thearratt
doctrine”);id. at 962 (Jones, J., concurring and dissen{iigf)ng cases thdtave allowed such
claims to proceed without mentionifgrratt and opining that she would not conclude a state

malicious prosecution claim’s availability pfedes a constitutional needy where manufactured
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evidence and perjurgdstimony is used to secure convictiodgwsome v. McCab256 F.3d
747, 751-53 (7th Cir. 2001) (holding there isst@ndalone constitutional right not to be
prosecuted without probable cawgkeere an adequate state leawnedy exists, but also holding
Parratt doesn’t bar a claim that officevagthheld exculpatory evidence)f. Halsey v. Pfeiffer
750 F.3d 273, 279, 289-94 (3d Cir. 2014) (concludiagdalone § 1983 claim for fabricating
evidence exists under the Fourteenth Amendreeparate from Fourth Amendment malicious
prosecution claim where defendasmprosecuted and convictading fabricated evidence).

The court finds a Seventh Cirtease with some strikinglymilar facts to those alleged
here particularly instructive. In it, a ptaiff alleged the prosecot and lab technicians
“deprived him of his liberty vthout due process of law by desting exculpatory evidence to
frame him for [ ] murder.”Armstrong v. Daily 786 F.3d 529, 531 (7th Cir. 2015)rmstrongs
plaintiff was imprisoned for 29 yearsrfoaping and murdering the victimd. His conviction in
Wisconsin state court was set aside becausewdy rmailable evidence due to advancements in
DNA testing. Id. at 535. But, before he could be redk, the prosecution destroyed exculpatory
evidence making a fair trial impossible, and Wisconsin court thus dimissed the criminal
charges against plaintifid. at 531. Plaintiff had spent three more years in prison after the DNA
evidence’s destruction befotlee case was dismisseldl. at 536.

The Armstrongplaintiff's § 1983 suit alleged the gsecutor focused on plaintiff as the
murderer and did whatever was necessary to lugiase against him. This included destroying
potentially exculpatory evidence from the criseene (drug paraphernalia that could have
implicated the real killer was mishandled anst lor destroyed), caealing a confession from
the actual killer, and directg lab technicians to perform arconclusive DNA test that

consumed the last sample ofdance that could have provptaintiff's innocence, among other
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indiscretions.Id. at 532. Plaintiff believed his brother wake murderer, and his brother even
had confessed to an acquaintané®when informed the prosecutdd. Plaintiff alleged the
prosecutor never disclosed this call advidimag plaintiff's broher had confessedd. at 536.
And, the inconclusive DNA test—ordered by firesecutor without nate to the court or
defense—was unable to distinguish betweemilfamembers and—had they used a different
test—the results could haexonerated plaintiffld. at 532.

The Seventh Circuit held thBarratt did not bar thé\rmstrongplaintiff's federal due
process claims based on the destruction ordbegculpatory evidencelespite the availability
of state tort remedie®r the same wrongdd. It concluded théarratt doctrine “does not apply
to the actions of law enforcement officers that undermine the fairness of a criminallttial.”
And, it concluded the bad-faith destructionass of exculpatory evidence was clearly
established as a violation osaspect’s due process rights unBexdy, so the police and
prosecutor were not entitléd qualified immunity.Id. (explainingBradyestablished in 1963
that prosecutors carsuppress exculpatory evidence neoreasonable police officer or
prosecutor would have concluded it was acceptabtlestroy such evidence). The Seventh
Circuit found defendants’ argumehhfat a state tort would prowad'a remedy sufficient to satisfy
federal due process requiremerttsbe “profoundly mistaken.Id. at 539. The Circuit held
Parratt did not bar plaintiff's ciims for three reasons.

First, Armstrongconcluded that “[n]o @urt has suggested” thRarratt applies to bar
claims based on “wrongful conduct” that “corregtfair fact-finding inthe criminal justice
system.” Armstrong 786 F.3d at 539. Instead, claims “sés§{] to vindicate rights of fairness”
differ from procedural due pcess claims which “seek onptice and a hearing before a

deprivation occurs.ld. at 539-40. In short, the Seventh Qitcconcluded plaintiff asserted
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substantivadue process claims when aikeged defendants had viadthis right to exculpatory
evidence, because he wasn’t seeking notice aadryg or alleging sonféaw in the procedure
like prosecution without probablewse, but had alleged that lanforcement had “acted in bad
faith to undermine the reliability of a trial.ld. at 540 (citing JusticKkennedy’s concurrence in
Albright distinguishing between fundamental faga®f a trial from @ims “limited to
prosecution without probable cause,” fingithe former to be “beyond the reachPairratt”).
And, the Seventh Circuit explainegtery court who had considerBdrratt in the wrongful
conviction context had rejéed its applicationld. at 540—41.This court is persuaded by this
aspect of the Seventh Circuit’s reasoningiimstrong A claim based on wlating plaintiff's
right to a fair trial allegea fundamental due process viaatand is beyond the reach of
Parratt.

SecondArmstrongfoundParratt is limited to cases where plaintiff claims he was denied
a meaningful predeprivatiorehring, but the circumstancesuld make such a hearing
impractical and where the deprivation wasitcomplished through state procedurib.at 541—
43. The Seventh Circuileclined to reaéarratt andHudsonbroadly in a way that would “bar
virtually all 8 1983 due proces$aims so long as state law offers some post-deprivation
remedy.” Id. at 542. A post-deprivation remedy, tBeventh Circuit explained, can’t cure
certain failures to provide a fair pre-degtion hearing becaessuch a reading &farratt would
conflict with “decades of precedent establishing thalations of due process . . . are actionable
under 8§ 1983.”ld. Otherwise, if gpost-deprivation tort remedyould “cure any due process
problem,” long-standing criirements of due process—like aueed employee’s right not to be
fired without priornotice and a hearing—would disappeht. Instead, the Seventh Circuit

explained that a plaintiff caoring a supplementary § 1983 iatefor substantive due process
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constitutional violations even #tate law remedies also are iéalsle because a state official’s
conduct violated state law in addition to the Constitutichat 542—-43. Again, the Seventh
Circuit's reasoning is persuasivé post-deprivation malicious psecution tort can’'t cure what
long-standing precedent has recognized as @hoess violation—depriving a defendant’s right
in a criminal trial to a fair tal. And, though a state tort remedy also may exist, the § 1983
constitutional claim is viable as supplementary to that remedy.

Finally, the Seventh @uit's opinion inArmstrongexplained thaParratt doesn’t apply
to facts like those present&dmstrong Id. at 545-546. Not only did the Seventh Circuit
conclude defendants’ conduct wasn’t random amalthorized, but the Circuit also explained
that “this is not a case where a pre-deproratiearing would have been impractical” because
plaintiff wasn’t “deprived of 8 liberty until after he had gornlrough the most elaborate pre-
deprivation procedural proteons known to American law: a criminal trialltl. at 545. And,
plaintiff's claim was “that the procedure heswdue . . . was rendereadfair by [defendants’]
wrongdoing.” Id. The Seventh Circuit reasonBdrratt doesn’t apply because “the state tort of
malicious prosecution simply does not provideadequate remedy fordtdeprivations . . .
alleged.” Id. at 545-46. This is sérmstrongexplained, because plaintiff's “federal
constitutional guarantee of dpeocess” clearly was violkadl—he lost “his liberty upon
conviction at trial’—and only yearlater could he pursue remedyd. at 546. The
postdeprivation state law remedy doesn’t malse ithat no constitutional due process violation
has occurredld. It's simply another meanto recover money damagegich is “all the civil
legal system can offer.ld. But, it's not “an adequate oneaningful remedy for years of

wrongful imprisonment such that one can sarehwas no constitutional violation in the first
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place.” Id. Thus, the Seventh Circuit held thrratt didn’'t bar theArmstrongplaintiff's
claims.

The Seventh Circuit’s reasonifits the current case wellThat Kansas provides a
malicious prosecution tort remedy does not nmamtiff’'s constitutional due process guarantee
wasn’t violated when he wasmled a fair trial simply becaashe has a postdeprivation claim
available to him. While a stalaw or federal § 1983 claim are #ilat the legal system can offer,
his allegations rise to the level of a constitutional due process violatidPaaratt does not bar
him from proceeding on his § 1983 claims.

The Jefferson County defendants assertfioiad argument. Thegontend the court
should applyParratt to substantive procedural due prsgelaims as well. Doc. 152 at 13-14.
To support this argument, they rely dicta from a 2015 Tenth Circuit opinion and two
concurring opinions from then Judge Gorswehtten while a member of our Circuit.
Specifically, in 2015, the Tenth Circuit considevegether a plaintiff caassert a Fourteenth
Amendment substantive due process claim under § 19B®wder v. City of Albuquerquer87
F.3d 1076, 1078 (10th Cir. 2015).

In Browder, a police officer finished his shift, took a police cruiser, turned on its
emergency lights, and drove well over the sdesil on city streets wihe not performing any
police businessld. at 1077. He ignored a red light and dmother car, killing one person and
severely injuring another, the deceased’s sidter.The survivor and her faily sued the officer
under 8§ 1983 alleging a Foeenth Amendment substargidue process violatiorid. at 1077—-
78. The defendant argued qualified immunity barred the clagmat 1077. The Tenth Circuit

disagreed—the officer was not entitledgiealified immunity for his actionsld.
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The Circuit explained that “[tlhe Supreme Court has interpreted [the Fourteenth
Amendment’s due process] language as gueeamq not only certain procedures when a
deprivation of an enumeratedhit takes place (procedural duegess), but also as guaranteeing
certain deprivations won't takegue without a sufficient justificatth (substantive due process).”
Id. at 1078.But, the substantive due process daetf'should be applied and expanded
sparingly.” Id. A court’s first task is to carefully deribe the “allegedlyiolated right” and
determine if it counts as a “fundamental right,&., a right “objectively, deeply rooted in this
Nation’s history and tradition.”ld. (citations omitted). Then, ¢hcourt must determine whether
the “government’s alleged infringeent of the right in questionas direct and substantialld.
(citations, alterations, drinternal quotation maskomitted). Finally, “[i]f the plaintiff's injury
meets these tests [the court] then assessfesther the government can muster sufficient
justification for its actions.”ld. “If the infringement is the result of executive action, the
Supreme Court has instructetldtcourts] to ask whetherahaction bears ‘a reasonable
justification in the service of a legitimate gwmmental objective’ of instead it might be
‘characterized as arbitnaor conscience shocking.’Id. at 1078—79 (quotin@nty. of
Sacramento v. Lewi$23 U.S. 833, 846—47 (1998) (furtlgprotation omitted)).

The Circuit and district couggreed with plaintiffs. Defedant’s actions had crossed the
line and qualified as arbitrary or conscience shockldgat 1079. Defendantalleged actions
amounted to reckless or deliberatdifference to theindamental right to & of others, so the
Circuit upheld the district court’s decisidenying defendant’s ntion to dismiss.ld. at 1079—
83.

But the Circuit’s opinion irBrowderdeclined to decide tHepen question” “whether

Parratt requires the plaintiff to show that state lauwpplies no adequate remedial course before
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proceeding in federal court” besmidefendant had forfeited aRgrratt argument.Id. at 1081.

In dicta, the Circuit noted that “[e]ven if theapitiff can satisfy these (bstantive due process]
standards, when a state torit ®an provide the same reliaé a § 1983 claim and there’s no
reason to suppose a state court wéaitly hear the claim it is an open question whether federal
courts—though empowered to heélae suit—should abstain favor of the state remedial
processes.ld. at 1079 (first citingParratt, 451 U.S. at 451; then citingewis 523 U.S. at 840
n.4 (further citations omitted)). Buhe Circuit “resere[d] for another day the question whether
[Parratt] applies to substantivdue process claims.Id. (citation omitted).

In their Reply, defendants rely on this passage Boowderand argue—if plaintiff here
tries to assert substantive due proadasns (the court concludes he ha$arratt also should
preclude his substantive due pess claims. Doc. 152 at 13. elfalso rely on two concurring
opinions by Judge Gorsuch, wheredpened that he would appBarratt to substantive due
process claimsSee Cordova v. City of Albuquerq@4d.6 F.3d 645, 661-662 (10th Cir. 2016)
(Gorsuch, J., concurring) (opng he would not find a Fotgenth Amendment malicious
prosecution claim—whether proceduaslsubstantive—viable aft®arratt where a state law
malicious prosecution claim is available and jules an adequate rechefor the deprivation
because “at least seven justicesAlbright “seemed to agrethat the ‘substantive’ component
of the Fourteenth Amendment’s due procdasise contains nothing like” a malicious
prosecution tort and a maliciopsosecution state tort adequgtean remedy an “individual’s
procedural due process rightsBrowder, 787 F.3d at 1083—-86 (Gorsuch, J., concurring)
(promoting abstention where common law sapply a “sound remedy” and “vindicate
fundamental rights” without needing to createonstitutional tort under § 1983, and concluding

federal courts only should hear such a clafma state has overrideh the common law and
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erected a statutory immunity where the Constituwould recognize none” or where a state has
a “facially adequate law . . . batt[s] discriminatorily in practicedr if “a state rule, policy, or
custom itself caused the injury” and a pai@rconflict of interest exists).

ForBrowderspecifically, Judge Gorsuch explainedttktate courts tén provide relief
following traffic accidents via state law tort suiBrowder, 787 F.3d at 1084. So, while a
federal court also could provide relief under ddagonal tort principles where the conduct was
arbitrary or conscience shockingdge Gorsuch would decline toveaa federal court wade into
less certain Fourteenth Amendrnhenbstantive due process dawtrwhen the state tort law
system is adequated. at 1084—-85. In short, dge Gorsuch would appRarratt to both
procedural and substantive due process claims:

[1t's hard to identify a principled justification for extendif@rratt piecemeal to
procedural due process claimsther than wholesale to all due process claims.
Zinermonobserved that a substantive duegass violation ixomplete upon a
deprivation while a proceduralue process violation reiges us to wait and see
what process the state provides. Bu iihclear why thatlistinction makes a
difference wherParratt's logic cuts across both kindé cases, asking in all events
whether there's a need for federal inteti@nor whether stateemedial processes
might do just as well.

Id. at 1085.

Here, the court declines to apply Judge Gdrsuciew because, as defendants recognize,
the Tenth Circuit hasn’tetided conclusively th&arratt applies to substantive due process
claims as well as procedural ones. Doc. 52 at 13Btdwdershows the Tenth Circuit hasn’t
foreclosed substantive due process claims uRdaatt yet. And, neither the dicta Browder
nor Judge Gorsuch’s concurring opinions bind tourt. The court declines to applarratt to
plaintiff's substantive de process claims and thus concluttese claims aren’t precluded as a

matter of law.
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e. Conclusion

In sum, defendants have not establishedRlaatatt bars plaintiff's § 1983 claims in
Counts [, Ill, and IV in their entirety as a ttex of law. The couragrees plaintiff's § 1983
claims, to the extent they allegeoceduraldue process violations,eabarred because Kansas
provides a malicious prosecution tort. UnlirersandBecker the Tenth Circuit found similar
malicious prosecution conduct to tadom and unauthorized and applRatratt to bar § 1983
malicious prosecutioproceduraldue process claims. Butapitiff's claims also allege
substantivé-ourteenth Amendant violations, an®eckerandBrowderdemonstrate that the
Tenth Circuit hasn’t foreclosedgstantive due process claims unBarratt—at least noyet.

So, the court doesn’t dismiss plaintiff's 8§ 198®stantive due processaohs based on his right
to a fair trial (Count | and @unt 111), or his 8 1983 maliciouysrosecution claim based on an
unreasonable seizure violating the Fourth Admeant or based on a substantive due process
right against conscience shockiognduct that results in a substial liberty deprivation not
covered by Fourth Amendmestprotections (Count 1V).

The Jefferson County defendants’ firsgament for dismissig the § 1983 claims
alleging Fourteenth Amendment violations—aatequate state law remedy—doesn’t foreclose
plaintiff's claims in Counts Illl, and 1V in their entirety. The court considers defendants’
separate arguments against Couris 181983 malicious prosecution clainfra Part III.C. The
court now turns to defendants’ argents that plaintiff hasn’t alleged adequately facts to satisfy
the elements essaaitto his claims in Count | and Coulik that defendants acted with the
requisite culpable state of mind to support a 8 1983 claim, thatlihiedted or suppressed
evidence was material to his trial, and thatrglfilacked a meaningfubpportunity to be heard

by a jury.
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2. Intent or Malice

Next, defendants argue plaintiff hasnleged that the indidual Jefferson County
defendants acted with “a sufficiently culpablental state.” Doc. 145 at 23. Defendants
contend plaintiff's allegations show mearegligence and not conduct egregious enough to
support a constitutional deprivation of due procass;laimed in for Count | and Count IId.
at 23-24. Specifically, they argpaintiff's allegations that MrHerrig, Mr. Frost, and Mr.
Poppa intentionally avoided examining Tom’sike, truck, and belongings “with sufficient
rigor” don’t explain how a different evidencelleation method would have exculpated hiid.
at 23. And, they contend plaiif's allegations about thestates of mind are bare and
conclusory, and thus he “fails &tlege the requisite bad faithld.

It's true that “the Due Process Clause is simply not implicatedrggkgentact of an
official causing unintended loss of ojury to life, liberty, or property.”"Daniels v. Williams
474 U.S. 327, 328 (1986). Instead, to implicate the Due Process Clause, something more
deliberate rising to arbitrary gowement action is required forcanstitutionaldeprivation. Id. at
331-32. But, where state actors knowingly use false evidence to aemumeiction, their
conduct violates the Fourteenth Andment’s due process protectidsapue v. lllinois 360
U.S. 264, 269 (1959%ee also Anthony v. Bakéi67 F.2d 657, 662—-63 (10th Cir. 1985)
(explaining state officers are ligbunder 8 1983 when they “conspto procurgroundless state
indictments and charges based ufairicated evidence or falsgistorted, pergrious testimony
... to maliciously bring abouwt citizen’s trial or convictin,” provided the conduct is “so
egregious as to subject the aggrieved irtlial to a deprivatiofof due process] of
Constitutional dimension” (citatiorend internal quotation omitted)yt. at 665 (describing how

evidence could support a findingoflice because others testifiedttthe officer’s investigation
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wasn’t conducted in a “fair ammbjective” manner but in a wdgcused on convicting plaintiff,
whatever it took). Likewise, sefctors may be liable for @&rteenth Amendment due process
violation under § 1983 if they knowingly or recklessly withhold or destroy exculpatory evidence
and those actions deny plaifiif fair criminal trial. Tiscareno v. Anderso®39 F.3d 1016,

1021-23 (10th Cir. 2011yacated on other grounds B21 F. App’x 842 (10th Cir. 2011);

Pierce v. Gilchrist359 F.3d 1279, 1293 (10th Cir. 200M)organ v. Gertz166 F.3d 1307, 1310
(10th Cir. 1999).

Plaintiff's allegations here—aepted as true at the motitmdismiss stage—suffice to
support an inference that each defendant tmeldequisite culpable mental state for the
fabricating evidence ar8radyclaims. Plaintiff alleges thatéhdefendant officers “deliberately
concealed and suppressed the evidence that wamtel proven [plaintiff's] innocence” because
they “withheld all of the details of Tom’s n@rous confessions, incliund) his explanation for
where and why he had killed Camille and &laé could have known only by committing the
murder himself.” Doc. 141 at § 5. He aldleges they fabricated Tom’s recanted confession
that implicated plaintiff, continually silencdm, and worked to create facts to pin guilt on
plaintiff. 1d. at J 4. He asserts defendants condgmdrame plaintiff for Tom’s crimeld. at
1143, 47.

And, as discussed in more detipraPart Ill.A., the various allegations against
defendants in the Second Amended Complaifiectively are supported with specific
allegations about each individual Jefferson Cypul@fendant permitting a reasonable inference
that they joined the conspiracy. Plaintiff alleddr. Carreno helped conup with the fabricated
roadside meeting where plaintgfovided Tom details of the murder and then coached Tom to

provide this false explanation abdww he knew details of the murddd. at 1Y 52-53, 65.
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Plaintiff alleges Mr. Frost faiimated a confession by plairtlacing plaintiff at his house
around the time Camille disappeardd. at {1 89-92. Mr. Poppa withheld documentation of
Tom'’s inculpatory statements when he turneddalf in that “revealedn insider’'s knowledge
of the murder.”ld. at § 71. Mr. Carreno withheld domentation about Tom'’s activities and
statements after the murddd. at  72. Mr. Frost “withheld édence that Tom had a history of
pursuing young girls roughly Camls age and had made sexual ambes toward Camille just a
few weeks before her disappearanciel’at  74. And, plaintiff #ges the defendant officers
purposefully didn’'t use propeearch and evidence collection techniqudsat  78.
Specifically, Mr. Herrig, Mr. Fras and Mr. Poppa rigorously seaed plaintiff's home and car,
but didn’t do the same searches of Tom’s house anddaat 11 79, 81-82. They let Tom’s
father handle the murder weapdd. at § 81. They also “intetnally declined to collect any
physical evidence” from Tom’s truck, where fanfessed he had shot Camille, and from the
shovel Tom confessed he had used to bury Canidleat § 82. Finally, plaintiff makes
allegations about the contents of Tom’s suicide nae,Tom’s note recites that the Jefferson
County police made him lield. at 71 7, 66, 101.

These allegations support pi&ff's claim that the defena officers conspired to
prosecute and convict plaifitfor a murder they knew h@idn’'t commitby fabricating
inculpatory evidence and suppressing exculpaggigence. Their alleged actions could support
a reasonable inference that they possesseddbsite state of culpaliy and weren’t merely
negligent. The Tenth Circuit Baecognized that the districdurt properly can infer malice so
long as the allegations,proven, would support a finding thdefendant acted with malic&ee
Pierce 359 F.3d at 1296-97 (affirming district court@nclusion that “the allegations, if

proven, would support that Defendant possessalite” when performing the alleged actions);
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id. at 1293 (explaining that the amts of one who “prevaricates and distorts evidence to
convince the prosecuting authorities to pressrges” can be said to have caused the
prosecution)see also Cruz221 F. Supp. 3d at 1183 (explaining malice or wrongful purpose is
often a question of fact for thery and the court may infer riee from the absence of probable
cause). In short, defendandecond dismissal argument—that the Fourteenth Amendment Due
Process claims fail as a matter of law baeamalice is missing—doest support defendants’
motion to dismiss.
3. Materiality

Defendants also claim the Fteenth Amendment due process claims fail as a matter of
law because plaintiff hasn’t identified “a mateffiabrication or suppressa in which any of the
Jefferson County Defendants perdbnparticipated.” Doc. 145 &4. The court first considers
whether plaintiff has allegeddhlefferson County defendants fahted material evidence.
Then, the court considers whetlpdaintiff has alleged the Jeffens County defendants withheld
material evidence.

a. Fabricating Inculpatory Evidence

Where a plaintiff alleges st@afuthorities knowingly usqgkerjured testimony or false
evidence to secure a conviction, he has alleggulivation of his constitutional right to due
process.Pyle v. Kansas317 U.S. 213, 214, 216 (1942ge also Halsey v. Pfeiffef50 F.3d
273, 279, 289-94 (3d Cir. 2014) (holding § 1983 suppostsandalone ala for fabricating
evidence under the Fourteenth Amendmepasste from a FourtAmendment malicious
prosecution claim where a crimindéfendant is convicted baseu the fabricated evidence);
Washington v. Wilmorel07 F.3d 274, 277, 282 (4th Cir. 2005) (recognizing § 1983 claim

alleging officer fabricated evidence that pl#if possessed non-publinowledge about the
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crime as a constitutional violation because it titesd in a deprivation of [plaintiff's] liberty”—

he was convicted and sentenced to lileadnd treating claim as separate froBrady violation
claim). The Third Circuit's gproach applies a materialityoqeirement to § 1983 fabrication
claims that is similar t8rady claims. As discussed in the next paragraph, this reasoning permits
a § 1983 claim based on defendants of fabricated evidente secure a conviction where
“there is a reasonable likelihoodathwithout the use of that iekence, the defendant would not
have been convicted.Halsey 750 F.3d at 294-95 (explaining falsvidence supports a § 1983
claim where it “could . . . havaffected the jury’s verdict’+e., when the evidence “was so
significant that it could have &tted the outcome of the criminal case”). The Tenth Circuit has
applied a similar standard f8r1983 malicious prosecution clairasd thus, the court predicts

the Circuit likely would apply anateriality threshold for a stdalone § 1983 fabrication claim
based on plaintiff's righto a fair trial too.See Pierce359 F.3d at 1292 (explaining the Tenth
Circuit “has previously held thaffficers who conceal and misrepresargterial facts . . . are not
insulated from a § 1983 chaifor malicious prosedion” (emphasis added)).

Defendants argue the Second Amended Caims allegations describing how the
defendant officers fabricated Tom'’s retratt®nfession, made up a roadside meeting where
plaintiff confessed to the crime, and falselgioied plaintiff went hom around the time Camille
disappeared don’'t amount to anstitutional due process vidian because these allegations
wouldn’t have affected the oute® of plaintif's criminal case. Doc. 145 at 25-26. They
contend materiality and causatiare lacking, so platiff hasn't allegée a constitutional
violation. Id. at 26. The Jefferson County defendamstend the allegatn about Mr. Frost
fabricating that plaintiff went home the evegiCamille disappearedi'$ material because no

inculpatory evidence wastind at plaintiff's houseld. They assert that investigators secured a
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search warrant based on that gdlé fabricated confession, butevhthey searched plaintiff's
home no inculpatory evidence was found. And, defendants argue, plaintiff's other
allegations about fabricated egitte don'’t satisfy platiff's pleading obligéions either because
they are conclusory and, at times, rafedefendants ascollective groupld. at 27. Finally,
defendants again ask the courtety on the public records fropiaintiff's criminal case and
various appellate and habeas proceedings whiek,absert, show that other evidence besides
the allegedly fabricated evidesm supported plaintiff'sonviction. Defendastthus argue that
plaintiff's allegations of false evidence—evenrife—wouldn’t have affeed the verdict in his
criminal case.ld.

The court rejects defendantsgument. Defendants ttg argue that Mr. Frost’s
testimony—that plaintiff confesed to going home around the tiaie€Camille’s disappearance—
was immaterial because no inculpatory evidence feand at plaintiff’s house when searched.
But, as already discussed, the Tenth Ciradbgnized that Mr. Frosttestimony that plaintiff
had visited his home on the afteon Camille disappeared was“anportant” fact because it
gave plaintiff the opportunityo commit the crimesBledsoe v. Brugeb69 F.3d 1223, 1237
(10th Cir. 2009). The court isnconvinced that this “imptant” evidence—evidence that
plaintiff alleges Mr. Frost fabricated—was immaterial.

Defendants also contend the Kansas Supr€ourt found the evahce sufficient to
convict plaintiff, despitglaintiff’s argument tdhat court that his roadside confession to Tom
was “highly suspect” and “uncorroborated by any eviden&dte v. Bledsoe&9 P.3d 38, 42
(Kan. 2002). The Kansas court did concludeeoevidence “corrobordtf Tom’s version of
events.”ld. at 43—44. But, it still considered Tonversion of events, which plaintiff now

alleges was fabricated, and even emeakthe materialitpf Tom’s testimony.ld. at 42—-44. It
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described how “[tlhe case wagett and argued to the jury pramly as a contest of Tom’s
credibility” and “[t]he jury believed Tom.1d. at 44. Plus, the governing standard on appeal
required the Kansas court to view Tom'’s versbevents and the corroborating evidence in the
light most favorabléo the prosecutionld. at 42. The Kansas court also relied on Mr. Frost’s
assertion that plaintiff we home after Camille wadropped off after schoolld. at 43. Plaintiff
alleges defendants concocted all o tiestimony as part of theirgs to frame him. Plaintiff has
alleged that the defendants who participaitetthe conspiracy fabricated Tom’s recanted
confession and coached him to provide it, aloity the story about how he learned details of
the crime from plaintiff. Considering the evidence against piiii after setting aside the alleged
fabricated evidence+e., minus Tom’s withdrawn confessi, the roadside meeting, or
plaintiff's presence at his home around the toh€amille’s disappearance—it’s not hard to
imagine that the outcome of plaffit trial might have differed.

Finally, as discussed above, the courtasjelefendants’ argumes that plaintiff's
fabrication allegations anclusory and don’t satisfy his pleading obligatioBee suprdart
lII.LA. Plaintiff alleges individual conduct andhar facts to support the conspiracy’s existence
and his fabrication allegations. For examplem left a note when he committed suicide in
which he asserted the Jefferson County policdentam lie and prevented him from telling the
truth. Doc. 141 at 1 101. Defendants’ attankhe materiality of # allegedly fabricated
evidence is not persuasive.

b. Suppressing Exculpatory Evidence

A Brady violation requires proof that “(1) ¢hprosecution suppressed evidence; (2) the

evidence was favorable to the ased; and (3) the evidence waaterial to the defense.”

Beckerv. Kroll, 494 F.3d 904, 924 (10th Cir. 2007) &tibn and internaduotation marks
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omitted). “The essence of tBeadyrule is the proposition thaiondisclosure of material
exculpatory evidence violates a defendsdtie process right #fair trial.” Smith v. Sec’y of
N.M. Dep't of Corrs.50 F.3d 801, 823 (10th Cir. 1995).

As discussed briefly above Baady constitutional deprivatio doesn’t occur unless the
evidence withheld was material to guilt or punishmege Brady373 U.S. at 875ee also
United States v. Bagle$73 U.S. 667, 678, 682 (1985) (explampi‘a constitutional error occurs,
and the conviction must be raged, only if the evidence is material in the sense that its
suppression undermines confidencéhia outcome of the trialral thus “evidence is material
only if there is a reasonable prdiildy that, had the evidence bedisclosed to the defense, the
result of the proceeding walihave been different”Kyles v. Whitley514 U.S. 419, 433-39
(1995) (describing the duty to disclose exatpy evidence to a criminal defendant aBeady
and explaining that, to deterneimateriality, the “suppressedi@ence [must be] considered
collectively, not item bytem,” and noting that Bradyviolation still can occur even if the
prosecution has other inculpatory evidence, ey a criminal defendant “show[s] that the
favorable evidence [that wauppressed] could reasonably be nakeput the whole case in such
a different light as teindermine confidence in the verdict9mith 50 F.3d at 827 (explaining
evidence is material if a reasonable probability exiss if disclosed to the jury they may have
reached a different result).

To determine whether evidence is materiad, ¢burt must consider it “in the context of
the evidence presented atlifimnd should “weigh” the influece of the “undisclosed evidence
... in light of the whole record.United States v. Robinsg89 F.3d 1115, 1116-19 (10th Cir.
1994) (affirmingBrady violation where prosecutor told defensounsel that the witness couldn’t

identify defendant as the persohawetrieved the drugs fnothe car, but left out the fact that the
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witness had provided a description of a persbo didn’t match defendanand considering how
other evidence presented against defendanabtwras hardly overwhiening” and the omitted
description would have “substially weaken[ed]” the case against defendant). “What might be
considered insignificant evidence in a straage might suffice to disturb an already
guestionable verdict.Id. at 1119.Importantly, where the defendastindependently aware of

the exculpatory evidence a failure teabse that evidence isn’t material Bnady purposes.
United States v. Quintanilld 93 F.3d 1139, 1149 (10th Cir. 1999).

The Jefferson County defendants arguenpiffis allegations about the officers
withholding Tom’s confessions, dédtaof his activities, and histy of inappropriate advances
are not material und@rady. Doc. 145 at 24-25. They asséom’s confessions and social
history were discussed his criminal trial. Id. at 25. They contal the transcript from
plaintiff's trial shows either @intiff had independent knowledgetbie evidence or that it was
disclosed a8radyrequired.ld. And, because Tom’s confessions and history were discussed at
the trial, defendants argue any faduo disclose those items cduait have affected the outcome.
Id. Also, they assert, plaintiff never allegesdance of Tom’s activitie would have favored
him. 1d. Finally, defendants argue piéif hasn’t explained how thefficers’ alleged failures to
collect evidence responsibly could havedurced favorable or nerial evidence.ld.

In response, plaintiff argues his SedoAmended Complaint “easily alleges Brady
violations by the Jefferson County Defendant®dc. 151 at 17. He asserts “[e]vidence of an
alternative susgrt is classi®rady material.” Id. at 20. And he specifies the various evidence
withheld from him, asserting defdants had a duty to disclose tevidence they fabricated as
those fabrications constitutagpressed evidence as wadlll. at 20—22. Plaintiff doesn’t deny

that certain evidence of Tom’s ceskions and social history weradissed at his criminal trial.
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Id. at 21. But, he contends, deflants withheld more evidence that would have allowed plaintiff
to make a stronger case for his innocerideat 22.

Accepting plaintiff's allegations as true, the doagrees with plaintiff. He plausibly has
alleged the suppressed evidence was material fecaithout its suppressi, the jury may have
returned a different verdictndleed, during one of plaiff's appeals, the Kansas Supreme Court
noted that the criminal case “was a difficult&€awhere “[t{jwo brothers accused each other of
vile crimes” and “ample evidence” isked to support each accusatid@diedsoe v. Statd 50
P.3d 868, 887 (Kan. 2007). Plaintfleges the Jefferson County dedants participated in a
conspiracy that involved wiholding evidence that would Y& exculpated plaintiff and
inculpated Tom.See suprdart lll.A. If defendants had prowad this evidence to plaintiff, he
could have presented it at his trial to supporpbisition that Tom was the true culprit. And, as
discussed, the fact that somédewmce of Tom’s confessions sexual history was presented at
the criminal trial doesn’t negate the concludioat the additional withheld details could have
influenced which story thigiry chose to believe.

In sum, plaintiff's allegations are sufficiefar plaintiff's claims to survive the Jefferson
County defendants’ motion to dismisPlaintiff provides sufficiat allegations to support his
claim that the Jefferson Countyfdedant officers conspired posecute and convict plaintiff
for a murder they knew hedh’t commit by suppressing mater&tculpatory evidence and
fabricating material inculpatory evidence. pplsusible that these actions affected the outcome
of plaintiff's criminal trial. The court thus denies defendants’ third due process argument—that
the Second Amended Complaint fdibsidentify any material evihce that thdefferson County
defendant officers fabricated or suppressed. This argument dimesnlbse plaintiff's

Fourteenth Amendment Due Processmk as a matter of law.
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4. Opportunity to be Heard

Finally, the Jefferson County deigants argue theoart must dismiss Count | and Count
lII's § 1983 Fourteenth Amendmedtie process claims because the right to due process requires
notice and an opportunity to be heard. Defendargse that plaintiff akady has received both
notice and the chance to be heard in hisicairtrial and various appellate and habeas
proceedings. Doc. 145 at 27. They also endtplaintiff has alleged no facts capable of
showing each of the Jeffersom@hty defendants “took actions thmaterially influenced the
outcome of his trial” and thuse hasn’t “state[d] a colorabkourteenth Amendment claim, and
the Jefferson County [d]efendants aret@dito judgment on Counts | and Il11d. at 28. In
support, defendants ciMdorgan, where the Tenth Circuit exaihed that “withholding or
destruction of evidence violate€@aminal defendant’s constitutionaghts only if, as a result of
the withholding or destruction @vidence, the criminal defendas denied a fair trial.” 166
F.3d at 1310.

Plaintiff responds that he never has hadgportunity to challengthe fabricated or
withheld evidence. Doc. 151 at 27. Indeed,mnitiialleges fabricatethculpatory evidence was
used to secure his conviction, and exculpaeidence that could have helped prove his
innocence in his criminal tiiavas withheld from him.SeePart | & Part Ill.LA. So, he claims,
Count I and Count Il sufficiently assehat he was denied his constiiunal right to a fair trial.

Plaintiff has pleaded plausibtizat he was denied a fdital. As explained above,
Morganheld that § 1983 actions alleging FourttieeAimendment constitutional violations for
fabricating or withholding evidexe aren’t viable when the chygs are dismissed before trial
because “the right to a fair trial is not ingaied.” 166 F.3d at 1310. That is not so here.

Plaintiff falls into the second category discusseilorgan—where a conviction was secured
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and later overturned—circumstances undeictvisourts “have peritied the exonerated
defendant to pursue 8§ 1983 claims lobse the denial of a fair trial.1d. And, the court already
has rejected the Jefferson Coudefendants’ arguments thaapitiff hasn’t pleaded their
participation in the alleged conspiracy adedyateart I11.A., and thatheir actions didn’t
materially influence his ial, Part 111.B.3. Plaitiff thus has adequatepleaded a constitutional
due process violation based on defendantsdatimg inculpatory evidence and withholding
exculpatory evidence from hinSee Wilson v. Lawrence Cnt260 F.3d 946, 954 (8th Cir.
2001) (recognizing a clearly ebtshed 8 1983 due process ofavhere plaintiff alleged
defendants “knowingly used false or unrbleaevidence” against him at his criminal
proceedings to secure his cortion, and explaining due procesasn’t satisfied by notice of
and the hearing where the governmased the trial as a meansdprive plaintiffof his liberty
by deliberately deceiving the cawand jury with false evidence)rhe court thus concludes
defendants have failed to demonstrate why thet@hould dismiss Count | or Count Il based
on their final argument assertingapitiff already receivedotice and an opportugito be heard.
5. Conclusion

To summarize, the court declinesdismiss plaintiffsCounts I, Ill, aad IV claims based
on Fourteenth Amendmestibstantivedue process violations. The extent plaintiff bases
Counts I, Ill, and IV’s claims oproceduraldue process violationthe court agrees with
defendants,e., such claims are barred Byarratt and the availably of a malicious prosecution
tort under Kansas law. But, Counts | and Il @rsmke a substantive dyeocess right to a fair
trial, andParratt does not proscribe these claims. Ahd court doesn’t dismiss Count IV’s
malicious prosecution claim either to the exientlies on a Fourth Aendment violation or a

substantive due process vitdda under the Fourteenth Aendment (conscience shocking
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conduct that results in a substial liberty deprivation that not covered by the Fourth
Amendment’s protections).

And, finally plaintiff has allged adequately that the Jm8on County defendants acted
with the requisite culpable mental statestpport 8 1983 liability. He also has alleged the
evidence fabricated or withheld was material to his trial and that he was deprived of a
meaningful opportunity to be heard by a juihus, in Counts | and 11l the Second Amended
Complaint plausibly asserts claims for Feemth Amendment dueqmess violations.

C. Malicious Prosecution Claim

Third, the Jefferson County defendants arGaeeint IV—claims mbcious prosecution
and unlawful pretrial detention—ifa as a matter of law. Dendants assethe court must
dismiss Count IV because: (1) the Foukthendment can’t support a malicious prosecution
claim after a plaintiff has gorte trial and the Fourteenth Aandment can’t support a malicious
prosecution claim either becauarratt bars such a claim; and (2) plaintiff hasn’t alleged facts
to support each element of 4883 malicious prosecution clainThe next two subsections take
up these arguments separately.

1. Viability of Fourth Amendment or Fourteenth Amendment Malicious
Prosecution Claim

The court addressed the Jefferson Countgrdiants’ arguments against using the
Fourteenth Amendment to supp@aunt IV's 8§ 1983 claim above Part 111.B.1. As discussed,
plaintiff cannot rely orFourteenth Amendment procedudale process to support Count IV’s
8 1983 malicious prosecution claim because Kalasaprovides a malicious prosecution tort.
See Becker94 F.3d at 921-24 (holding state law pogird@ation remedy saties procedural
due process, but recognizing substantiveptoeess may be available if a “substantial

deprivation” has occurred and Fourth Amemahtnprotections aren&vailable). Nor can
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plaintiff rely on substantive dygrocess to support his maliciopgsecution claim to the extent

he challenges his pretrial detention because he must rely on the Fourth Amendment for such a
claim. Albright, 510 U.S. at 270 n.4 (explaining Faehth Amendment “substantive due

process may not furnish the constitutional peg on which to hang” a malicious prosecution claim
where Fourth Amendmeprovides protectionBecker 494 F.3d at 918-19 (“We think the
unavoidable construction éfibright is that no 8 1983 claim wilirise from filing criminal

charges without probable cause under the substantive due process prodédtierrourteenth
Amendment.”);Taylor v. Meacham82 F.3d 1556, 1560, 1561 n.3 (10th Cir. 1996) (considering

§ 1983 malicious prosecution afaifor wrongful arrest and sewaveek detention under Fourth
Amendment because, af&lbright, “Fourteenth Amendment substeve due process standards
have no applicability” for depration of pretrial liberty).

But, MyersandBeckermecognize the viability of a 983 malicious prosecution claim
based on a Fourth Amendment violationenda plaintiff is seized pretriaMyers 738 F.3d at
1194-95Becker 494 F.3d at 914-18ge also Manuel v. Cityf Joliet, Illinois 137 S. Ct. 911,
917-19 (2017) (holding Fourth Amenént right to be free frommnreasonable seizure extends
throughout the pretrial period because the Folinttendment protectiorapply “not just for
arrest” but also for pretrial detention after leg@cess commences, angtining that “[i]f the
complaint is that a form of ¢ml process resulted pretrial detention unsupported by probable
cause, then the right allegedly infringed liesha Fourth Amendment” because it makes “no
difference” that the deprivation occurred “pursutaniegal process” where that determination
“lacked any proper basis” becauke judge had relied on the (alezlly) fabricated evidence).

Now, the Jefferson County defendants arglaéntiff can’t asserhis § 1983 claim for

unlawful pretrial detemdbn under the Fourth Anmelment because he recaivatrial. To support
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their argument that a § 1983 malicious prosecution claim based on a Fourth Amendment
violation isn’t available dér a conviction, defendantsly on a footnote iManuel In Manuels
footnote the Supreme Court explain@at the Fourth Amendment shdibe used as the basis to
challenge a pretrial detentiontiwout probable cause, but tifahce a trial has occurred, the
Fourth Amendment drops out” afie] person challengig the sufficiency ofhe evidence to
support both a conviction and any ensuing incatgam does so under the Due Process Clause of
the Fourteenth Amendment37 S. Ct. at 920 n.8. But, this passage fidamueldoesn’t hold
that once the criminal case reaches trial, tla¢ éviscerates any Fourth Amendment claim for
unlawful pretrial detetion. Instead, the criminal case agaMsinuels plaintiff never reached
trial, and the court thus didnconsider the viability of a Fourth Amendment claimpgostrial
deprivations had sudhnclaim been assert@dst-trial. 1d. at 914.

Addressing the Fourth Ameéement claim at issue Manue| the Courexplained that the
“[llegal process] did not expungdtie claim because “the processrbeeived failed to establish
what that Amendment makes essential forr@etetention—probable cause to believe he
committed a crime.”ld. at 919-20. Likewise here, on the faatleged, neither the legal process
plaintiff received pretrial nor his criminal trial provided him the constitutional process he was
due—nhe alleges probable cause was lackimm the start.The footnote ilrManuelshows
Fourth Amendment protectionply during the pretrial period, soplaintiff must assert a
§ 1983 claim for unlawful pretrial detention undlee Fourth Amendment. But, the Court’s
language about the Fourth Amendment “drapfghiout” merely indicates a plaintiff must
challenge his post-conviction incarceratiorotiter constitutional violations under the
Fourteenth Amendment, and nibe Fourth Amendmentd. at 920 n.8. Which, of course, is

precisely what plaintiff has done here. He #sdas pretrial constitutimal violation claim under
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the Fourth Amendment (Count INAnd his trial and post-trial caitsitional violations under the
Fourteenth Amendment (Cowrit, 111, and V).

Defendants never direct the court to anydiig authority that ba a 8 1983 claim for
unlawful pretrial detentio simply because a plaintiff wasetl and convicted. Indeed, Justice
Alito’s dissent inManuelexplained that “an individual magsk damages for pretrial Fourth
Amendment violationgven after a valid convictioh Id. at 923—-26 (Alito, J., dissenting)
(providing examples and opining tha would require a malicioysosecution claim to be based
on the Fourteenth Amendment, not the FoArtiendment, and that the Fourth Amendment
claim inManuelmorenearly resembled a false arrest dséamprisonment claim, not malicious
prosecution).

Here, plaintiff's Fourth Amendment malazis prosecution claim didn’t accrue until his
criminal proceedings terminated in his favdfyers 738 F.3d at 1194-95. And, the court
concludes the § 1983 claim based on the Fourterdment isn’t precluded as a matter of law.
Where a plaintiff has asserted 883 malicious prosecution clairafter he was tried and
convicted, the Tenth Circuit has considered é¢hdaims under both tHeourth Amendment and
Fourteenth AmendmenSee Pierce v. GilchrisB59 F.3d 1279, 1281-86, 1293-94 (10th Cir.
2004) (allowing § 1983 malicious prosecution claimiagt forensic chemtisvho had fabricated
inculpatory evidence and withheld exculpatorydewnce, leading to platiff's conviction and 15
years in prison for a rape kdedn’t commit based on gintiff's Fourth Amendment right to be
free from unreasonable seizuresldourteenth Amendment due pegs right to be free from a

deprivation of libertyf°® see also Novitsky v. City of Auroi91 F.3d 1244, 1249-51, 1257-59

25 In Pierce the Circuit explained that the Fourth Andment governs initial seizures, but “at some

point after arrest, and certainly by the time of trial, [the] constitutional analysis shifts to the Due Process
Clause.” Id. at 1285-86. But, because plaintiff's Complaint raised claims under both Amendments, the
Circuit determined it was “not necessary . . . to determine where [the] Fourth Amendment analysis ends
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(10th Cir. 2007) (recognizing in postanuelcase a § 1983 malicious prosecution claim under
Fourthand Fourteentthmendment where plaintiff allegexdficers had caused his prosecution
that ended in a mistrial follovdeby a dismissal after 19 montbispretrial detention because
officer’s report of the arrest inaccurately delsed seeing a gun before he seized plaintiff and
explaining that, in the Tenth €uit “[w]e look to both the Fodin and Fourteenth Amendments”
because by the time of trial theadysis shifts to due proces§pbinson v. Maruffi895 F.2d

649, 650-51, 654-56 (10th Cir. 1990) (recognizing, it@ntiff was tried and convicted in
1990, a § 1983 claim for conspiracy to malicioysigsecute plaintiff which did not accrue until
plaintiff was acquitted, where officewere allegedly conspired to deprive plairaifhis liberty
interest without due prose under the FourtegnAmendment by knowingly using false
evidence for purposes of prosecuting, convictarg] punishing plaintiff for the murder of
another police officer).

In sum, while the Fourth Amendment’s protens end by the time @ conviction at trial
and a plaintiff thereafter mustly on Fourteenth Amendmiedue process for constitutional
violations, defendants haven’t shown a post-tiiaim to redress presi Fourth Amendment
deprivation is precluded as a ttea of law. So, the court Returns to the Jefferson County
defendants’ arguments thataintiff hasn't alleged facts tsupport each required element of his
§ 1983 malicious prosecution claim.

2. Elements of § 1983 Malicious Prosecution Claims
“[A] 8 1983 malicious prosecudn claim includes the followinffive] elements: (1) the

defendant caused the plaintiff's continued aoerfnent or prosecution; (2) the original action

and [the] due process analysis begins” to decide the appeal from denial of the motion to dismtss.
1286. Later irManue] the Supreme Court clarified that FtuAmendment protections extend through
the entire pretrial detention perioManue| 137 S. Ct. at 918-20.
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terminated in favor of the plaifft (3) no probable cause suppattthe original arrest, continued
confinement, or prosecution; (e defendant acted with mali@nd (5) the plaintiff sustained
damages.”Carbajal v. McCann808 F. App’x 620, 630 (10th Cir. 2020) (citikgilkins v.
DeReyes528 F.3d 790, 799 (10th Cir. 2008)). If a ptdf fails to establish any one of these
essential elements, he cannot lesh a constitutional violationMargheim v. Buljkp855 F.3d
1077, 1085-86, 1089-90 (10th Cir. 2017). The Jeffe@smmty defendants challenge the first
four of these elements, arguin@pitiff hasn’t plausibly allegethem and the court must dismiss
Count IV for failingto state a claim.
a. Causation

The Jefferson County defendants argue thaihpff hasn’t allegd plausibly the first
element of his § 1983 malicious prosecuticrol—that defendants caused his continued
confinement or prosecution. Doc. 145 at 32—BHey contend two acts “broke any causal
chain.” Id. at 32. First, they rely otne prosecutor’s decision pwosecute. Second, they invoke
the trial judge’s decision to allow the prosgen to proceed and the jury’s subsequent
conviction. Plaintiff responds th#tese acts did not break ttieain of causation because the
prosecutor, judge, and jury all relied on thierfeated evidence and lacked access to the
exculpatory evidence that defendants witdhdDoc. 151 at 29-31. As explained below,
plaintiff has alleged plausiblatts that, if proved, would nullifgny event breaking the causal
chain.

The Tenth Circuit has explaide court’s decision that the evidence was sufficient to
establish probable cause and bind a crimintdraant over for trial gga sometimes, break the
causal chain between a shisiinvestigation and thdecision to prosecutelaylor v. Meacham

82 F.3d 1556, 1559, 1562—-64 (10th Cir. 1996) (concludifigr setting aside sheriff's alleged
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deliberately false statementschomissions from the arrest want, that probable cause still
existed for the arrest and aksgplaining that plaintiff hadn’t gsented any evidence to suggest
sheriff had included false statenter omitted facts “knowinglgr with reckless disregard for
the truth, rather than out of negligencer@advertence[,]” so Circuit affirmed summary
judgment in favor of sheffion 8 1983 Fourth Amendmentalicious prosecution claim3ge
also Barham v. Town of Greybull Wyd83 F. App’x 506, 509 (10th Cir. 2012) (explaining
prosecutor’s decision to file ahges and state court’s deoisito bind plaintiff over at
preliminary hearing breaks chain of causatioreretplaintiff “does not allege or show that
Defendants exerted any pressarenfluence or made arkhowing misstatements to the
prosecutor”). But, iMaylor, probable cause existed even after setting aside the fabricated or
omitted evidence. 82 F.3d at 1562 And, plaintiff there didn’allege the sheriff had made
false or misleading statements afpaintiff's arrest or “caused Iige or perjured testimony to be
presented at the pmelinary hearing.”ld. at 1563-64. So, “the chain of causation [was] broken
by an indictment” because “a judge independdigtgned to testimony, evaluated the credibility
of those testifying, reviewed elence, and concluded that #s@dence was sufficient to bind
[plaintiff] over for trial.” 1d. at 1564. The facts alleged heliffer. Plaintiff alleges that
defendants knowingly misrepresedtthe evidence causing plaififprosecution to continue.
The Tenth Circuit also hag@ained that the defendant cmét have to be the person
who actually filed the charges against plairttfsatisfy the causation element of a malicious
prosecution claimPierce 359 F.3d at 1291-92. And, “officangho conceal and misrepresent
material facts . . . are not insulated from a § 1€88n for malicious prsecution simply because
the prosecutor, grand jury, trial court, and digpe court all act independently to facilitate

erroneous convictions.id. at 1292. Instead, where defendamtovide false information and
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withhold exculpatory informatioim a manner that imstrumental to continuing plaintiff's
confinement or prosecution, theyearot shielded from liabilityld. The actions of one who
“prevaricates and distorts evidence to convitheeprosecuting authoritiés press charges” can
be said to cause the prosecutideh. at 1293see also CarbajalB08 F. App’x at 633 (explaining
chain of causation for malicioymosecution claim isn’t brokdoy indictment where police
officers had misrepresented factsconcealed them from the prosecut&pbinson v. Maruffi
895 F.2d 649, 650-51, 655-56 (10th Cir. 1990) (affipnverdict for plaintiff on § 1983
malicious prosecution claim because causahection between offers’ misconduct and
plaintiff's injuries wasn't “bloken by subsequent, independgrand intervening acts of
prosecutor, grand jury, state tr@urt[,] and the New Mexicoudpreme Court” where sufficient
evidence existed “for the jury to find thiéie defendants purposefully concealed and
misrepresented material facts”). Governmefitials who “maliciouslyabuse]] a position of
trust to induce the criminal justice systenttmfine and then to prosecute an innocent
defendant” are liable foromstitutional violations.Pierce 359 F.3d at 1293.

Here, plaintiff has alleged plausibly titae Jefferson County tendants conspired to
fabricate Tom’s recanted confession and o#vedlence implicating plaintiff, as well as to
withhold exculpatory evidence that could haweven Tom’s guilt and plaintiff's innocenc&ee
supraPart lll.A. Their actionsire alleged to have tainted the entirety of plaintiff's
proceedings—from the prosecutor’s decisioprosecute, the judicial probable cause
determinations, the jury’s conviction, and plaifgisubsequent appeals and habeas proceedings.
As explainednfra Part 111.C.2.c., plaintiff plausibly tsaalleged that probable cause—setting
aside the fabricated evidence and taking atcount the withheld extpatory evidence—didn’t

exist. So, plaintiff plausibly has alleged tlia¢ causal chain between the actions of the
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Jefferson County defendants’ and plaintifftswtinued prosecution was not broken because
defendants distorted evidence ad péaan effort to convince psecuting authorities to press and
pursue charges. Plaintiff has pleaded trst &lement of his malicious prosecution claim
satisfactorily.

b. Termination in Plaintiff's Favor

The Jefferson County defendants next aggaatiff's criminal proceedings weren't
terminated in his favor. Doc. 145 at 30. Tloert already has rejectélgis argument when other
defendants made iSeeDoc. 114 at 19, 33, 36. And, the Jefferson County defendants’
arguments renewing it are no more convincing.

A favorable termination means the originahanal proceeding must have terminated “in
a manneindicativeof [plaintiff's] innocence.” Margheim v. Buljkp855 F.3d 1077, 1089 (10th
Cir. 2017) (emphasis added). iIimeans that “piatiff must show mee than just the
withdrawal or vacating of criminal charges—etplaintiff must demonstrate that the criminal
proceedings were dismissed for reasonscatdie of innocence, and not because of an
agreement of compromise, an extension of elecy, or technical grousdcaving little or no
relation to the accused’s guiltM.G. v. Young826 F.3d 1259, 1262 (10th Cir. 2016).

So, dismissal of crimal charges alone doesn't indicate innocendargheim 855 F.3d
at 1086. Instead, the court must examine ¢lasons for the dismissahd the circumstances
surrounding it to see if it wandicative of innocenceld. For instance, a dismissal after
evidence is suppressed on technical groundkergithe evidence’s trustworthiness isn’t
guestioned—may not indicate innocendg. But, if “a court vacafs] the conviction because
the plaintiff was factuallyrinocent” that would sufficeMontoya v. Vigil 898 F.3d 1056, 1066

(10th Cir. 2018) (citation anidternal quotation marks omitte “If, in view of the
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circumstances, the case [was] disposed affimanner that leaves the question of the accused’s
innocence unresolved, there generally can baalcious prosecution claim by the accused.”
Id. Only when the proceedings terminate wway that reaches the merits do the criminal
proceedings terminate favorablid.

The Jefferson County defendants contendchifis sentence was vacated with the
opportunity for retrial, so thegsk the court to dismiss the madigs prosecution claim. They
argue, as a matter of law, tthihats conclusion ithe underlying criminal trial means plaintiff
cannot satisfy the favdoée termination element. Doc. 14530-31. They rely on plaintiff's
appellate and habeas proceedings followingbissiction, where various courts concluded the
evidence supported his convictiomdaon the fact that the chasyagainst him were dismissed
without prejudice.ld. And, they argue that while the DNAidence “may estdish [plaintiff]

did not have unprotected sex wjtbamille] leading ugo her murder,” that fact and Tom’s
suicide note don't establish thaaintiff “is actually and whdy innocent in her death.Td. at
30.

Defendants overstate the standard. The gawgitaw doesn’t require plaintiff to prove
his innocence beyond a reasonatdebt to bring a § 1983 maliciopsosecution claim. He only
must allege that the criminptoceedings terminated in a manthat was “indicative of [his]
innocence,” rather than on technical grounbargheim 855 F.3d at 1089. The circumstances
surrounding the dismissal heré&NA evidence found within the @fim that did not match
plaintiff and Tom confessing again to the crime-fisa to allege the proceedings terminated in
a manner that touches the merits of his octiom and is indicative of his innocenc8ee, e.g.
Margheim 855 F.3d at 1086 (giving, as an exampla &dvorable terminain, a case where the

charges were dismissed aftertae witness statements weaggcluded as inadmissible hearsay
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and the prosecutor determined the governroeatdn’t prove the case beyond a reasonable
doubt without the excluded testimony (citiglking 528 F.3d at 795, 802—04) and, for contrast,
giving, as an example of a ndawvorable terminatin, a dismissal on technical grounds that
doesn't affect the evidence’s trustworthinesshsas a dismissal on speedy trial grounds (citing
Cordova v. City of Albuquerqu816 F.3d 645, 650-51 (10th Cir. 2016M).G., 826 F.3d at
1263-64 (noting it was “conceivabléiat the state court vaea the convictions because
exculpatory evidence that could have been used as “strong impeachment evidence” to
“undermine][] the factual basfer the convictions” was witield—which would support the
favorable termination elementffaiently—but concluding on sumary judgment that plaintiff
hadn’t presented any evidence that the state gvauodted the charges on this basis as opposed to
technical grounds, so plaintiffs @t met their burdeto show “their conwtions were vacated
for reasons indicative of innocencePierce 359 F.3d at 1294 (holdirfgvorable termination
element satisfied wherconviction was vacated based on DNA evidefté®laintiff has pleaded
the second element of his matios prosecution claim adequately.
c. Probable Cause

The probable cause element of a maliciows@cution claim requires plaintiff to show
that “falsification of inculpatory evidence or suppression of exculpatory evidence was necessary
to the finding of probable cause: that withthé falsified inculpatory evidence, or with the
withheld exculpatory evidence, there would/dédneen no probable cause for his continued
confinement or prosecutionPierce 359 F.3d at 1295ee also Wilkinss28 F.3d at 805

(“Where false statements have been relietbagstablish probable cause, the existence of

% Plaintiff also has obtained a Certificate mfibcence from the State of Kansas, which are granted

only when a person convicted and imprisoned foiraeeshows by a preponderance of evidence that he
“did not commit” the crime. Kan. Stat. Ann. § 60-5004; Doc. 151-1.
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probable cause [for § 1983 purpdssgletermined by setting ide the false information.”
(citation and internal quaian marks omitted)).

The Jefferson County defendantgwe plaintiff fails to allegadequately that they lacked
probable cause to initiate andntinue plaintiff'sprosecution. Doc. 145 at 31-32. They contend
plaintiff hasn’t allegedany facts to establish probable causes lacking, and merely asserts
conclusory allegations thatei lacked probable causkl. And, these defendants argue, the
Jefferson County defendants had arguable probable ¢ausieom an objective standpoint a
reasonable officer could havelieged probable cause existient plaintiff's prosecution.Id. at
31. They rely on the trial court’s decision to bpidintiff over for trial,the jury’s verdict, and
plaintiff's various appellate and habeasg@edings to argue grable cause existedd. at 31—

32. They note that evidence other than Tonstineny supported the charges against plaintiff
which, they contend, suffices to establfgobable cause. Doc. 145 at 32 n.16, 33-34.

Plaintiff argues he has pleaded adequatedy no probable caussisted sufficient to
survive defendants’ Motion to Dismiss. The cagtees with him. Platiff has alleged that
these defendants joined a conspiracy to €abei evidence against plaffitwithhold evidence
that could have exculpated him, agxkecuted a plan to frame plaintifGeePart I1l.A. By itself,
without Tom’s recanted confession or the idd meetup with plaintiff—the fabricated
evidence Mr. Carreno helped to contrive—plairtids alleged plausibly &l probable cause was
lacking. It's unlikely a reasonabbfficer would have found probabtause to presute plaintiff
for the crimes had Tom never retaah his confession and implicateaipitiff. But there’s more.
Plaintiff also has alleged Mr. &st fabricated evidence that pitif returned to his house the
evening Camille disappeared. eflHansas Supreme Court and Tremth Circuit considered this

fact in plaintiff's appellateand habeas proceedingState v. Bledso&9 P.3d 38, 43 (Kan.
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2002);Bledsoe v. Brugeb69 F.3d 1223, 1237 (10th Cir. 200®lus, Mr. Poppa didn’t disclose
insider details about the murdasntained in Tom’s confessiofMr. Carreno didn’t turn over
materials about Tom’s #eities between the time he confessed and recanted that confession.
Mr. Frost didn’t tell plaintiff about Tom’s sexuatlvances toward Caltel a few weeks before
her disappearance. Mr. Frost, Mr. Herrig, &rd Poppa intentionallyefrained from collecting
evidence (such as the shovel or Tom’s gun) in amaawhich could have exculpated plaintiff.
Plaintiff plausibly has alleged dh plaintiff, if provided withthis evidence, could have shown
Tom was the true culprit and that probable calide’t support the chargesyainst plaintiff.

In short, setting aside the evidence plaintifégés was fabricateadhd taking into account
the exculpatory evidence plaintiff alleges defemd withheld from him, plaintiff has alleged
plausibly that that the Jefferson Countyestelants lacked probable cause. APRierce
accepting plaintiff's allegations @sie, the information fabricatl or withheld from him was
“significant enough to prejudidais] constitutional rights.”Pierce 359 F.3d at 1287. The court
is mindful that plaintiff faces the “heavy burdet’show defendantsictions negated probable
cause.ld. at 1295. And, defendants may presenttagjuments that ber evidence supported
probable cause in later stagegto$ case. But, at the motiondesmiss stage, the court accepts
the allegations in plaintiff Second Amended Complaint as tared concludes they suffice to
allege plausibly that there was no probable cémsplaintiff’'s prosecutia. Plaintiff thus has
pleaded the third element of his mabigs prosecution claim adequately.

d. Malice

Finally, the Jefferson County deigants contend plaintiff hasmlleged adequately that

Mr. Carreno, Mr. Frost, Mr. Herrigha Mr. Poppa each acted with malidd. at 34—-36. For

the same reasons discussed abswpraPart 111.B.2., plaintiff has gaded adequately this fourth
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element of his malicious proseauticlaim. From each defendandsts in furtherance of the
conspiracy, the court reasonably dafer they possessed the reguEsnental state at the motion
to dismiss stage. Indeed, “[m]alice may beiirdd if a defendant caus¢he prosecution without
arguable probable causeStonecipher v. Valle§59 F.3d 1134, 1137 (10th Cir. 201ddipra
Part Ill.C.2.c.

3. Conclusion

In sum, defendants haven’t caneed the court that it mudismiss as a matter of law
plaintiff's Count IV claim based on pretriabnstitutional violations under the Fourth
Amendment merely because he received a tAald, plaintiff has allged enough plausible facts
to support each element oshCount IV malicious prosecution claim against Mr. Carreno, Mr.
Frost, Mr. Herrig, and Mr. Poppa.

D. Qualified Immunity

Mr. Herrig, Mr. Carreno, MrErost, and Mr. Poppa—fouwf the Jefferson County
defendant officers—assert qualifiedmunity as a defense to pidiff's claims. They ask the
court to dismiss the claims agaitisem based on this defense.

“The doctrine of qualified immunity protecg®vernment officials ‘fran liability for civil
damages insofar as their conddoes not violate clearly established statutory or constitutional
rights of which a reasonable person would have knowRéarson v. Callaharb55 U.S. 223,
231 (2009) (quotindgdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “Qualified immunity
balances two important interestthe need to hold public officials accountable when they
exercise power irresponsibly and the need telglofficials from harasment, distraction, and

liability when they perform their duties reasonablyd. Qualified immunity is “immunity from

suit rather than a mere defense to liabilityld. (quotingMitchell v. Forsyth472 U.S. 511, 526
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(1985)). So, courts should resolve qualified imityuquestions “at the elest possible stage in
litigation.” 1d. (quotingHunter v. Bryant502 U.S. 224, 227 (1991)).

The Supreme Court has “mandated a tvep-$inquiry] for resolving government
officials’ qualified immunity claims.”ld. at 232 (citingSaucier v. Katz533 U.S. 194, 201
(2001)). First, a court must decide whethermglHihas come forward with facts that “make out
a violation of a constitutional right.Id. Second, the court must detene whether “the right at
issue was ‘clearly established’ at tirae of defendant’s Eged misconduct.ld. Unless the
official’s alleged conduct violated clearly established constitutal right, qualified immunity
applies. Id.

Once a qualified immunity defense is raised, “plaintiff bears the burden of meeting these
two prongs.” Hinkle v. Beckham Cnty. Bd. of Cnty. Comm@62 F.3d 1204, 1219 (10th Cir.
2020). The court has discretion to determine thihof the two prongs of the qualified immunity
analysis should be addressedtfirslight of the circumstances the particular case at hand.”
Pearson 555 U.S. at 236. “If the plaintiff fails to sdfisither part of tk two-part inquiry, the
court must grant the defenugs] qualifiedimmunity.” Medina v. Cram252 F.3d 1124, 1128
(10th Cir. 2001).

1. Violation

The court already has conded the analysis mandatby prong one. The court has
decided that plaintiff has pleadadequate facts to support a fimglithat Mr. Carreno, Mr. Frost,
Mr. Herrig, and Mr. Poppa violad his constitutional rightsSee supréarts Ill.A., IIl.B., and

I1.C.
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2. Clearly Established
For prong two—determining whether the indival Jefferson County defendants’ actions
are protected by qualified immunity—the courtshdecide whether the rights at issue were
“clearly established” at thentie of their alleged conducRearson 555 U.S. at 231. The inquiry
“turns on the ‘objective legal reasableness of the action[s], assedssdight of the legal rules
that were clearly establishedthe time [they were] taken.’1d. at 244 (quotingVilson v. Laynge
526 U.S. 603, 614 (1999)). And, the court musedrine “whether theiolative nature of

m

particular conduct is clearly ¢ablished,” rather than congdng if the right is clearly
established in the abstradiglar v. Abbasi137 S. Ct. 1843, 1866 (2017) (quotigllienix v.
Luna, 136 S. Ct. 305, 308 (2015¥%ee also White v. Payl§37 S. Ct. 548, 552 (2017)
(instructing courts not to defirtee right at issue “‘at a higkvel of generality’” (quoting
Ashcroft v. al-Kidd563 U.S. 731, 742 (2011))¥. (noting the “the cleayl established law must
be ‘particularized’ to théacts of the case” (quotingnderson v. Creightqr83 U.S. 635, 640
(1987)));Herring v. Keenan218 F.3d 1171, 1176 (10th Cir. 2000) (explaining a “plaintiff
cannot simply identifya clearly establishetight in the abstract andlege that the defendant has
violated it” (citation and internajuotation marks omitted)).

“The protection of qualified immunity appsegegardless of whether the government
official’s error is ‘a mistake of law, a mistakéfact, or a mistake baden mixed questions of
law and fact.”” Pearson 555 U.S. at 231 (quotingroh v. Ramirez540 U.S. 551, 567 (2004)).
Officers who “make reasonabletbuistaken judgments about opegal questions” still deserve
qualified immunity. al-Kidd, 563 U.S. at 743. The doctrineaifalified immunity thus “protects

‘all but the plainly incompetent oradlse who knowingly violate the law. Ziglar, 137 S. Ct. at

1867 (quotingMalley v. Briggs 475 U.S. 335, 341 (1986)).
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The court previously has determined the titutsonal rights at issue in this case were
clearly established and not protected by qualifirechunity on the facts alleged and accepted as
true here.SeeDoc. 114 at 16-18, 25, 31-32, 36, 38.Plarce v. Gilchristthe Tenth Circuit
decided this very issue. 359 F.3d 1279, 1@&2h Cir. 2004). The plaintiff iRiercespent 15
years in state prison for apg@he had not committedd. at 1281. He eventually was exonerated
with DNA evidence, and his conviction was vacattdl. Plaintiff brought § 1983 malicious
prosecution claims against defendant—a police rieyeent forensic chemist—alleging that she
maliciously withheld exculpatory evidence dabiricated inculpatory evidence, “which led
prosecutors to indict and pexsute” plaintiff for the rapeld. at 1281. On appeal from an
immunity-based motion to dismiss decision, thatheCircuit affirmed the district court’s
decision that defendant didmeserve qualified immunityld. at 1297-1300.

After determining that plaintiff properlgad alleged violations of his constitutional
rights, the Tenth Circuit held that the “prbliion on falsification or omission of evidence,
knowingly or with reckless disregd for the truth, was firmlgstablished as of 1986” when
defendant had actedd. at 1298. The Circuit concludedcsuconduct amounts to a clearly
established violation of bothahtiff's Fourth and Fourte¢in Amendment rights because
defendant had “fair warning’ #t the deliberate or reckless féitsation or omision of evidence
was a constitutional violation.Id. at 1298-99. It didn’t find a gnificant constitutional
difference between providing fal®vidence to support an arrast providing false evidence to
support continued confinement and prosecutionat 1299. The Circuibglained: “Even if
there were no case directly on point impodiability on officials whose falsification of

evidence occurred at the post-arrest stageffanabin [defendant’$ position could not have
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labored under any misapprehension that thevikmg or reckless falsification and omission of
evidence was objectively reasonabléd:

Piercées holding applies with equiforce here. Mr. Carren®Jr. Frost, Mr. Herrig, and
Mr. Poppa are not entitled to qualified immunitytbe facts alleged and accepted as true at this
motion to dismiss stage. S$tilefendants persist assagifour arguments for qualified
immunity.

First, defendants contend their conduct hees objectively reasonable and qualified
immunity excuses any reasonable st of fact. Doc. 145 at 45. They contend their actions in
investigating, gathering eviden@amd not providing certain evides to plaintiff amounted to
mere negligence or reasonable mistakeschvare protected by qualified immunityd. at 45—

46. And, they argue it was reasbleafor them to believe thdtom was a credible witness and
plaintiff was guilty, even if thse judgments were mistakeid. at 46. On a motion to dismiss,
the facts pleaded and all reasonably drawn infage from those allegations are viewed in the
light most favorable to plaintiffSee Generation Res. Holding Co., L1964 F.3d at 965.
Defendants ask the court to view their condagctnaking reasonable nakes. Their request
disobeys the controlling standard. And, asulised above in Parts IIl.A., 11l.B., and III.C.,
plaintiff plausibly has alleged ¢ise defendants participated in a conspiracy to fabricate evidence
against him, withhold exculpatpevidence from him,rad maliciously proseda him for a crime
they knew he didn’t commit. Defendants are entitled to qualified immunity for their conduct
when viewed under the proper standard, as tiigotausibly has allege that they knowingly
violated plaintiff's constitutional rightsSee Armstrong v. Daily86 F.3d 529, 546-48 (7th Cir.
2015) (rejecting defendant’s argument that evigedidn’t have clear exculpatory value because

on a motion to dismiss the allegats are viewed in plaintifféavor and plaintiff had alleged
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defendant knew the evidence had exculpatohyevand had acted in #daith, and concluding
legal duty to preserve potentially egatory evidence was established by 1988).
Secongddefendants argue they deserve qualifilechunity for a reasnable mistake of
law because it wasn't clear in 1999 or 2000 that police had a duty to disclose exculpatory
evidence, as opposed to the prosecutor. Doc. 146. athis argument lackaerit. It was clear
thatBradys disclosure obligations extendamlaw enforcement officersSee Smith v. Sec'’y of
N.M. Dep’t of Corr, 50 F.3d 801, 824 (10th Cir. 1995ge also Tiscareno v. Anders@&39
F.3d 1016, 1023 (10th Cir. 201Y¥gcated on other grounds BY1 F. App’x 842 (10th Cir.
2011) (explaining “knowing and intéanal failure of arinvestigator to ttn over exculpatory
evidence creates liability” becauBeady (decided in 1963) and relateases put police officers
on notice that deliberately oecklessly omitting evidence @sconstitutional violation)Pierce v.
Gilchrist, 359 F.3d 1279, 1299 (10th Cir. 2004) (hotgllaw enforcement chemist had fair
warning in 1986 that “the deldrate or reckless falsificatiar omission of evidence was a
constitutional violation). Defendants contersimith—the Tenth Circuit case decided before
1999—doesn't clearly establish th&ability for non-disclosureas opposed to the prosecutor,
becausé&mithexplains that an officer's knowledgeimputed to the prosecutor but doesn’t
address an investigator’'s own liabjlunder § 1983. Doc. 145 at 46. Baimithexplicitly
concludes that “thgrosecution’ forBradypurposes . . . extends to . . . law enforcement
personnel.”Smith 50 F.3d at 824. And, the Tenth Circeiiplained why. ‘T]he taint on the
trial is no less if [police offices], rather than the prosecutovgere guilty of nondisclosure.ld.
(citation and internal quotation marks omitte@miththus imposed a dikisure obligation on
police officers, and defendantsdhfair notice that their faild@ to disclose could produceBaady

violation in 1995. And, years befofamith Bradyitself also put the Jedfson County defendant
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officers on notice that their alleged acti@mount to a constitutional violatioisee Tiscareno
639 F.3d at 102Fierce 359 F.3d at 1299.

Third, defendants argue that “application of then-prevailing law to the available facts
confirms the individuals cannot loescribed as acting in knowinglation of the law or in a
plainly incompetent manner.” Dot45 at 47. Essentially, defendsiargue that if they made a
mistake whether probable cause existed togmate plaintiff or madenistakes about whether
certain evidence was exculpatory, these mistakegntitled to qualifiednmunity. They ask
the court to grant them qualified immunitgdause “their efforts to investigate, their
contemporary understanding of the facts andachewvitness’s credibilityand their deference to
the prosecutor’s probable cause assessmédrairalunt to reasonable stakes based on mixed
guestions of law and factd. Again, defendants approach qualified immunity from a position
that asks the court to disregard the standardigit apply to a motion tdismiss. As explained
throughout this Order, viewing tliacts alleged and dramg reasonable inferences from them in
plaintiff's favor, defendnts don’t qualify for qalified immunity becaus plaintiff has alleged
plausibly that their conduct knowingiyolated his constitutional rights.

Finally, defendants argue they are entitledjt@lified immunity on the malicious
prosecution claim (Count IV) begse it wasn’t clearly establied in 1999 or 2000 that “the
Fourth Amendment even suppatte malicious prosecution claimDoc. 145 at 28 n.12. In
support they cit&anchez v. Hartlewhere the Tenth Circuit fouriiwas clearly established in
2009 that using a false confession would viokliie Fourth Amendment because a 2004 Tenth
Circuit decision Pierceg recognized such a claim, even thoaglater Tenth Circuit decision in
dicta had questioned whether the Fourth Amendnzenopposed to tHeourteenth Amendment,

could support such a claim. 810 F.3d 750, 75946€h(Cir. 2016). Defenads also argue it
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wasn’t until the Supreme Court’s decisiorMianuelthat the Fourth Amendment definitively
supported a malicious prosecution claim. Betben, defendants contend, the circuits were
divided. Doc. 145 at 28 n.12. Stefendants say, that they shinit “be held to account for
what may be deemed unconstitutiopairs many after their conductld.

Neither argument is convimgy because it was clearly edtabed in the Tenth Circuit
before 1999 or 2000 that the Tenth Circetagnized a FourtAmendment malicious
prosecution claim. In 1996—before the condatdssue here—the Téh Circuit explained
“[flollowing Albright, in the § 1983 malicious prosecution axit that constitutional right is the
Fourth Amendment’s right to eee from unreasonable seizure§.aylor v. Meacham82 F.3d
1556, 1558, 1560-61 (10th Cir. 1996) (where plaimidk arrested, bound over for trial, and
jailed for seven weeks$ee also Becked94 F.3d at 914 (citingaylor, 82 F.3d at 1561, to
explain the Tenth Circuit has “refedly recognized . . . that, at least prior to trial, the relevant
constitutional underpinning fa claim of malicious prosecoti under § 1983” is the Fourth
Amendment)Wilkins v. DeReye$28 F.3d 790, 805 (10th Cir. 2008) (noting that officers “had
fair warning” by 1996 that it would violate tl@urth Amendment to edfalse evidence to
support a probable cause finding and concludiagithhas “long been clelgrestablished that
knowingly arresting a defendanttivout probable cause, leadingth@ defendant’s subsequent
confinement and prosecution violates the FoArrendment’s proscripin against unreasonable
searches and seizures” (citimgylor, 82 F.3d at 1561)). Thus, no later than 1996 Tenth Circuit
precedent clearly recognized malicious prosecutiaims under the Fourth Amendment, even if
earlier Tenth Circuit cases framed such conduct as a due process violation.

And, as plaintiff aptly noteghe qualified immunity angéis focuses on defendants’

conduct—asking whether that condwulated clearly establisddaw—and not where plaintiff
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may seek a remedy. Doc. 151 at 88¢ Armstrong v. Dailyy86 F.3d 529, 556 (7th Cir. 2015)
(explaining qualified immunity &s whether defendant’s condwiblated clearly established
law, and “not . . . whether a defendant should have realized he would be held civilly liable for his
actions”). BradyandPyle gave defendants fair notice tHiabricating and withholding material
evidence amounted to a condiibnal violation under the Fotgenth Amendment when such
conduct causes an unfair trial. No reasonaffleer would have thoughtuch conduct doesn’t
violate the Constitution if it also causedwreasonable seizure undiee Fourth Amendment
pretrial. Reichle v. Howard$66 U.S. 658, 664 (2012) (“To beeally established, a right must
be sufficiently clear that evergasonable official would [hawenderstood] that what he is doing
violates that right.” (itations and internal qudian marks omitted)).

As already explained, plaiffthas alleged facts frowhich the court can draw a
reasonable inference that these defendants jeinedjreement and acted on a concerted basis to
falsify and withhold evidencend maliciously prosecute ptaiff for murder. Even if
uncertainty existed in the Tenth Circuitif99 or 2000 whether a malicious prosecution claim
following commencement of wrongjflegal process alleged conduct violating the Fourth
Amendment or the Fourteenth AmendmentoHiter would have undetsod he was violating
plaintiff's constitutional rights by fabricatingéalpatory evidence, withholding exculpatory
evidence, and maliciously prosecuting plairiaif a crime he knew platiff didn’t commit.

Thus, the individual Jefferson County defendangsrart entitled to quiied immunity.
E. Claims against Jefferson County and Sheffi Herrig in his Official Capacity

Finally, the Jefferson County deigants argue the court muksmiss plaintiff's claims
against Jefferson County and Sheteérrig in his official capacity.Plaintiff has asserted a claim

for municipal liability (Count VII) and a statevileclaim for indemnificabn (Count VIII). The
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court addresses the municipal liability clamPart 1, below. Part 2 considers the
indemnification claim.
1. Count VIl—Municipal Liability

Count VII allegeslefferson Coun®f and Sheriff Herrig, actingp his official capacity,
“are themselves liable for the violation of [p]laffis constitutional rights’because “[p]laintiff's
injuries were caused by the polices, practiaes, customs of the Jefferson County Sheriff's
Department . . ..” Doc. 141 at {1 159-160. rRihialleges that emplyees of the Sheriff's
Department “regularly failed to sitlose exculpatory evidencedominal defendants, fabricated
false evidence implicatg criminal defendants in eninal conduct, pursued wrongful
convictions through profoundly flawedvestigations, and otherwise violated due process in a
similar manner to that alleged hereirid. at J 160. He contends these practices were so
widespread that they amount tpalicy of the Sheriff's Departnrm, that they “were allowed to
exist because municipal policy makers witlthawity over the same exhibited deliberate
indifference to the problem, thdngeffectively ratifying it,” and tht the practices “were allowed
to flourish” because of insufficient training and oversigdht.at § 161. Also, plaintiff alleges
the constitutional violations amount to a mupédity policy or practie because they “were
committed with the knowledge approval of persons with fingblicymaking authority . . . or
were actually committed byersons with such final policymaking authorityi-e-, Sheriff
Dunnaway and Mr. Herrig “ratified and authorizbe fabrication of edence against [plaintiff]
and the withholding of exculpatty information from” him.Id. at 7 162—64.

The Jefferson County defendants asede arguments for dismissddirst, they argue

plaintiff has not alleged eonstitutional violation.Secondthey contend neither Sheriff Herrig

2 As a reminder, the court uses “Jefferson Cguas shorthand for defendant Board of County

Commissioners of the County of Jefferson, Kansas.
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nor Jefferson County are amenable to stltird, they argue plaintiff rafailed to satisfy the
municipal liability standard set forth Monell v. Department of Soci&kervices of City of New
York 436 U.S. 658 (1978). The court addresses each argument, in turn, below.
a. Constitutional Violation

First, the Jefferson County defeamits argue plaintiff's claims asserting liability against
Jefferson County or Sheriff Herrig his official capacity must fail because plaintiff has not
pleaded adequately any condiinal violation by the indidual Jefferson County defendant
officers and, without annderlying violation by aofficer, no municipality liability can exist.
Doc. 145 at 47; Doc. 152 at 16. A municipalityay not be held liable where there was no
underlying constitutional violation by any of its officerddonahue v. Wihongb48 F.3d 1177,
1199-1200 (10th Cir. 2020) (citations and intexquadtation marks omitted)But, as explained
supraParts III.A., 111.B., and IlIC., the court largely hasjeeted the Jefferson County
defendants’ arguments asking theitdo dismiss the claims agat individual defendants. So,
defendants’ first argument fdismissing the claims againsfféeson County and Sheriff Herrig
in his official capacity lacks merit.

b. Capacity to be Sued

Secondthe Jefferson County defeamis argue plaintiff canbhgue Jefferson County for
the acts and omissions of law enforcement officers or policies of the Sheriff's Department
because Jefferson County does not have the autkmsst policy for, or direct the operations of,
the Sheriff's Department. Doc. 145 at 48. Instead, under Kansas lexff Blerrig has sole
responsibility for such matterdd. So, they contend, Sheriff Hegis actions cannot constitute

the “municipality’s own policy"and thus cannot state aich against Jefferson Countid.
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And, they contend, neither can any claims liaiast Sheriff Herrig in his official capacity
because he is a state actor entite&leventh Amendment immunityd. at 48—49.

It is true that “under Kansas law, the shagfin elected officiaiasked with the hiring,
firing, and supervision of sheriff deputies,” and oaurt thus has conaed, “a board of county
commissioners lacks thethority to supervise or train shimdeputies, and the conduct of the
sheriff and his subordinates cannot be attributed to the county commissidAens€e’s v.
CummingsNo. 18-2123-DDC-GEB, 2019 WL 15965%,*4 (D. Kan. Apr. 15, 2019) (citations
and internal quotation marks omittedge also Wilson v. SedgwiCkty. Bd. of Cnty. Comm’rs
No. 05-1210-MLB, 2006 WL 2850326, at *3-5 (D. Kan. Oct. 3, 2006) (granting board of county
commissioners’ motion to dismiss 8 1983 kldiecause it had no policy-making or training
authority over the Sedgwick County Sherii®dfice employees). ButKansas law [also]
provides that an action against a county ghaiine] the Board of County Commissioners,” as
plaintiff has done here (alongth naming Sheriff Herrig imis official capacity).Harris v. City
of Wichita,Sedgwick Cnty862 F. Supp. 287, 292 (D. Kan. 199%8g also Schwab v. Kansas
No. 16-CV-4033-DDC-KGS, 2017 WL 28315048,*13 (D. Kan. June 30, 201 Barngrover v.
Cnty. of Shawnedo. 02-4021-JAR, 2002 WL 1758914, at *1 (D. Kan. June 10, 2002). And,

recent Tenth Circuit precedent has helped clarify dissoffawithin this district whether a

2 Compare Arnold v. City of Olathe, Kad.13 F. Supp. 3d 1087, 1109 (D. Kan. 2019) (Murguia,
J.) (holding sheriff was entitled to Eleventh Amendment immurdiy), Waterman v. Tippié&lo. 18-
3295-JTM, 2019 WL 2924997, at *1 (D. Kan. July2819) (dismissing official capacity claims based on
Eleventh Amendment immunity and noting that “[tjhe Tenth Circuit and this court have concluded that
Kansas Sheriffs are state officéos Eleventh Amendment purposesdpydKellogg v. ColemanNo. 18-
1061-JTM, 2019 WL 2207954, at *10:1D. Kan. May 22, 2019) (rejéng plaintiff's argument that
sheriffs in Kansas are not considered armbefstate entitled to ElevinAmendment immunity)and
Myers v. BrewerNo. 17-2682, 2018 WL 3145401, at *5-6 (D. Kan. June 27, 2018) (Murguia, J.)
(discussing split within the district and holdikgnsas sheriffs are immune under the Eleventh
Amendment for official capdty claims against themjyith Manley v. BellendjrNo. 6:18-cv-1220, 2019
WL 3430563, at *2—4 (D. Kan. JuBO, 2019) (Melgren, J.) (discussing split within the district and
holding sheriff's actions were not entilléo Eleventh Amendment immunitygnd Estate of Holmes v.
Somers387 F. Supp. 3d 1233, 1257-61 (D. Kan. 2dB3pomes, J.) (recognizing that “most decisions”
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sheriff is treated as an arm of the statetletito Eleventh Amendmetmmunity, or if his
actions are taken on hhalf of the county.See Couser v. Ga959 F.3d 1018 (10th Cir. 2020).

In Couser the Circuit considered whether an§as sheriff, when performing law
enforcement functions, is a state official eatitto Eleventh Amendment immunity or a county
official to whom Eleventh Amendment immunitipes not apply when sued for damages in his
official capacity under § 1983d. at 1021. In this case, plaintgtied the sheriffs of two Kansas
counties in their officiatapacities, seeking tmpose municipal liability based on their policies
and practices of failing adequatelyttain and supervise their officerd. Plaintiff also named
the sheriffs’ offices and theoanty entities as defendants, ajomith the individual officers
involved in the traffic chase that endedaishooting and lead to the § 1983 sidt. The district
court concluded the sheriffs were not entitiedEleventh Amendment immunity because they
act as arms of the county andt as arms of the state when performing local law enforcement
activities. Id. at 1022. But, the district court still gtad one sheriff’'s motion to dismiss because
plaintiff had not stated failure-to-train or superse claim against himld. The remaining
sheriff appealed the district court’s denial of Eleventh Amendment immulality.

The Tenth Circuit agreed the Kansas shevifése not entitled to Eleventh Amendment
immunity. Couser 959 F.3dat 1022-32. It explained that officiedpacity claims are deemed to
be claims against the entitlye official representsSeeid. at 1022-23. So, if a Kansas sheriff is
a state official, he is entitled to Elevemendment immunity for official capacity claims

seeking damagedd. But, Eleventh Amendment immunity does not extend to couritiesit

from our district court “favor a finding of immunityfor Kansas sheriffs, but holding to the contrary and
concluding sheriffs are arms of the county, not the stae) Reyes v. Bd. of Cnty. Comm’rs of Sedgwick
Cnty, No. 07-CV-2193-KHV, 2008 WL 2704160, at *7-9.(Kan. July 3, 2008) (analyzing whether
sheriff was an officer of the county or a state official and holding sheriff was acting “as an arm of the
county” and was “not entitled Bleventh Amendment immunity”).
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1023. And so, if an official capacity claim agdiassheriff is a suit agast a county officer, the
sheriff doesn’t qualify for Eleventh Amendment immunitg. The Circuit reviewed the
framework established by Supreme Court and T @itcuit precedent to help determine whether
a “sheriff sued in his officiatapacity was a state or county official for purposes of a § 1983
claim.” Id. at 1023-25. Applying that fraework, the Circuit held tha Kansas sheriff “acting
in his law enforcement capacity, is a countioacnder Kansas law and thus not entitled to
Eleventh Amendment immunity.Id. at 1026.

First, the Circuit explained, Kansas lawats sheriffs as county officer€ouser 959
F.3dat 1026-27. They are listed as counttjcers in Kansas statutetd. And, under the
Kansas Tort Claims Act, “Kansaourts find the county liablerfa sheriff’s tortious acts” under
arespondeat superidrability theory. Id. at 1027. Second, Kansasgfs have autonomy from
state oversight when they act in their law enforcement capdditat 1028-29. For example,
they operate independently from direction bydbgernor or attorney gera and are not treated
as state court employeelsl. Third, “the county funds anithe board of county commissioners
approves the sheriff's budgetldl. at 1029. It also sets and pays the sheriff's salary and may
audit a sheriff's financesld. Finally, Kansas sheriffs are primaritpncerned with local affairs.
Id. at 1030. They are elected at the countylland their law enforement responsibilities
generally are limitedio their county.ld. In sum, all relevant facts supported inding that
Kansas sheriffs are county actors and titsentitled to Eleventh Amendment immunityl. at
1030-32.

The Circuit also rejected theheriff's argument that he was a state actor because Kansas
statutes delegated law enforcement duties to the sh€offiser 959 F.3cat 1030-31. It

explained, “political subdivisions in all statésrive their authority in some measure from the
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state” but, on the whole, Kanssiseriffs represent the countgt the State of Kansas when
executing law enforcement dutieksl. at 1031.

With the Tenth Circuit’s decision i@ouser the Jefferson County fidants’ arguments
that Sheriff Herrig is entitled to Eleventh Antenent immunity for the official capacity claims
against him—all briefed befo@ouserwas decided—can no longer deliver a pun8keDoc.
145 at 48—49 (citing cases daed before and rejected Bpuse}; Doc. 152 at 17-19 (same).
He is a county official for th § 1983 claims asserted agairist In his official capacity.

But, this conclusion just begs the next gioest Who must plaitiff sue to bring his
municipal liability claim againghe county based on the policiexlgractices of the sheriff and
his department? Sheriff Herrig in his officeadpacity? The Board of County Commissioners of
the County of Jefferson, Kansas? Both@8mpare Kelley v. WrighiNo. 2:19-CV-02278-JAR-
JPO, 2019 WL 6700375, at *6 (D. Kan. Dec. 9, 200®)ding sheriff was an arm of the county
and “any official-capacity claim agnst him is the equivalent ah action against the Atchison
County Board of County CommissionersdpydReyes v. Bd. of Cnty. Comm’rs of Sedgwick
Cnty., Kan, No. 07-CV-2193-KHV, 2008 WL 2704160, at*g (D. Kan. July 3, 2008) (treating
official capacity claim against sheriff as “actually a claim agesesigwick County” and
“equivalent to an action agairtsie Board of County Commissionersiith Arnold v. City of
Olathe, Kan,.413 F. Supp. 3d 1087, 1110 (D. Kan. 2019) (dismgs(i) official capacity claims
against city’s police chief becaudey duplicated the claim agairike city, (ii) claim against
county as duplicating the claimsasted against county’s boardaasfmmissioners, and (iii) claim
against board of county commissioners becéulid not oversee #hiff’'s acts and thus
plaintiff's claim was against shiéfrin his official capacity angblaintiff had not stated a valid

claim against the board of county commissionensylWilson 2006 WL 2850326, at *4
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(dismissing claims against Sedgwick Counbard of county commissioners because it
possesses no authority to makeges for the sheriff's departmeat responsibility for training
the sheriff’'s deputies)Cf. Pembaur v. City of Cincinna#d75 U.S. 469, 475 (1986)
(summarizing Sixth Circuit’s fiding that sheriff was a coynofficial with policy making
authority and district court’s laing that “County Boai’s lack of control over the Sheriff would
not preclude county liability” where Ohio sher#ffacts “may fairly be said to represent the
county’s official policy” (Gtations and internal quotation marks omitted)).

The Jefferson County defendants argue sudhim cannot be asserted against Jefferson
County (the Board of County Commissionersgdagse Jefferson County has no control over the
Sheriff's Department. Doc. 145 at 48—-49; Doc. 152 at 16—17. Thimarguhat plaintiff
cannot sue Jefferson County to hold the county lidvléhe sheriff’'spolicies is tied implicitly to
their argument that a sheriff acts on behalthef state, which theoart now has rejected.

Plaintiff, on the other hand, arguleis claims are against the county and he must name Jefferson
County as a matter of Kansaatstory law. Doc. 151 at 39-4€ee also idat 41 (noting the suit
against Sheriff Herrig “in his @tial capacity is the same assuit against th@efferson County
Sheriff's Department (with #gnBoard of County Commissiorjg] as the named defendant

....)"). The parties’ briefs don’t address wWieat—in the event a sheriff is considered a county
actor as the court has concludesie—a plaintiff should name tothe sheriff in his official

capacity and the board of county commissioneis suit seeking to hold the county liable for the
sheriff's policies.

As explained below, the court agrees withipliff that he mushame Jefferson County
for his suit against the countyso, the court denies defendam®tion to dismiss the claim

against Jefferson County based on this secondremgu And, because the court has rejected
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defendants’ Eleventh Amendment immunity argutrienthe official capacity claims against
Sheriff Herrig and defendants did not present@her arguments about his capacity to be sued
as a representative of theunty, the court also jects defendants'ezond argument on the
official capacity claims against Sheriff Herrig.

As noted above, official capacity claims aeethed to be claims against the entity the
official representsSee Couse959 F.3d at 1022—-23ge also Barney v. Pulsiphd43 F.3d
1299, 1306 & n.4 (10th Cir. 1998). Aft€ouser it's clear that a Kansasheriff performing law
enforcement functions is a county acia, a suit against the sheriff in his official capacity is a
suit against the county. But, pkintiff correctly argues, KarStat. Ann. 8 19-105 directs “[i]n
all suits or proceedings by or against a countyntrae in which the county shall sue or be sued

shall be ‘“The board of county commissionefshe county of [I'....” Kan. Stat.

Ann. 8 19-105 (emphasis added). The Kansaststat clear—any suit against a county must
name the board of county commissionerglastiff has done herby naming Jefferson County
as a defendant. So, the court denies defendawatson to dismiss the claims against Jefferson
County under their secomtismissal argumentCf. Appleby v. Bd. of Cnty. Comm’rs of Douglas
Cnty, No. 17-2101-DDC-GEB, 2018 WL 3659395, at *13 (D. Kan. Aug. 2, 2018) (concluding
plaintiff properly had named board of coutynmissioners for Titl®1l claim by sheriff's
department employee becausenK&tat. Ann. § 19-105 requirdse board to be named, and
explaining that even though the board “hasesponsibility over a ghiff's department,”
plaintiff is required to name hamployer—the county—efr the claim).

This Kansas statute alpermits county officerto sue“in their name obffice for the
benefit of the county.” Kan. &t Ann. 8 19-105. But, this preion is silent whether a county

officer—like a sheriff—maybe suedn his name of office asrapresentative of the countaee
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id. This silence is a little puzzling because Kansas law explicitly provides the sheriff is an
independently elected officialésponsible . . . for thdefault or misconductf the undersheriff
and deputies.” Kan. Stat. Ann. 88 19-801a; 19-805&8;also Wilsqr2006 WL 2850326, at
*3—4 (discussing the sheriff and his deputiesiependent powers fnothe board of county
commissioners under Kansas law). And, givenitidependence, courts have concluded a board
of county commissioners doesn’t have authority @ret can’t be held responsible for a sheriff's
actions or policiesSee, e.gHumes 2019 WL 159657%t *4; Wilson 2006 WL 2850326, at
*3-5; Mitchell v. Carter CIV. A. No. 88-2467-S, 1989 WL 48536, at *1 (D. Kan. Apr. 21,
1989);cf. Blume v. Meneley283 F. Supp. 2d 1171, 1174-75 (D. Kan. 2003) (explaining “the
Board of County Commissioners is only one ofwaffices that may aain behalf of defendant
Shawnee County” and the sheriff holds anoffasition equal to the position to the board, and
thus the board has “no oversight over” or “vioas liability for” thesheriff's department)Bd.
of Cnty. Comm’rs of Cnty. of Lincoln v. Nielandé? P.3d 247, 251, 254 (Kan. 2003)
(explaining the sheriff and hdeputies are not “subordingggof the board of county
commissioners|,]” instead, the sheriff is a “statiicer” with certain powers “coextensive with
the county board” which the board “is not fteeusurp” and thus, though the board provides
funding for the sheriff's officeif cannot control the hiring arfding of sheriff's deputies§?
Consider_ee v. Wyandotte County, Kans&86 F. Supp. 236 (D. Kan. 1984). There, our

court explained that the sheriéfan independently elected affil of the county under Kansas

2 In Couser the Circuit considered the Kansas Supreme Court’s languagéNfedamderto the

effect that the board of county commissionerstassurp the sheriff's hiring and firing powergouser

959 F.3d at 1032. Despite this separation of pobetween the board of commissioners and the sheriff,
the Circuit focused on the sheriff’s function chatied in the suit—his law enforcement duties—and
concluded the sheriff acts on behaltloé county in such functions, even thoujelanderindicates the
sheriff may act as a state officer when makpersonnel decisions and within-budget purchases,

when acting in a “non-law enforcement capacitid-
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law, separate from the board of county consioisers who “has no authority to supervise,
discipline, or remove the sheriff or his subordinatdd.”at 238. So, the court held, plaintiffs
had failed to state a claim against certadividual county commissioner defendants where
plaintiffs claimed that sheriff's officensere not properly trained and supervisédl.238—-39.
But, the court continued, considering whetheiirgiffs had stated elaim against the county—
named separately as a defendddt.at 240-41. It explained that Wyandotte County could be
liable under § 1983 for actions by its sheriff—eanty elected official—mwvided the sheriff’'s
actions fairly could be said to reggent the county’s official policyld. So, the court denied
summary judgmertb the county.ld. at 241. Our court since has recoged that a county is not
a legal entity with the capacity to be suettler Kansas law; instead, the board of county
commissioners should be namddiarris, 862 F. Supp. at 298chwah2017 WL 2831508, at
*13; Barngrover 2002 WL 1758914, at *1.

In short, the direction gen by the Kansas statuie., sue the board of county
commissioners iall proceedings against the countylicates a suit against the countyst
name the board of county commissioneBsit, Kansas law also provides a sheriff has
independent authority over hisggtment and is not subjectawersight from the board of
county commissioners. So, a suitapt a sheriff in his officiatapacity as a county officer
arguably is another way to asisa claim against the county.For example, the claims in
Couserwere directed at the sheriff his official capacity, and hCircuit affirmed the claims
against him should not be dismissed, at laatbased on Eleventh Amendment immunity. The

Circuit never considered the question about posperly to sue a Kansas county where the

30 On the other hand, one could argue the laggia Kan. Stat. Ann. 8 19-105 permitting county
officers to sue “in their name of office for the bhef the county,” without addressing whether a county
officer may be sued in his name of office as agsgntative of the county, implies only the board of
county commissioners should be nameadafonunicipal liability claim.
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sheriff's department’s policies are challenged, but the board of county commissioners doesn’t
control the sheriff's department.

While theCousercase was pending before the dettdourt, before the appeal, the
Couserdefendants had moved to hiss all claims against McBrson County, Harvey County,
and the Sheriff’'s Offices of each county, arguingse entities could not be sued under Kansas
law. Estate of Holmes v. SomeB887 F. Supp. 3d 1233, 1248 (D. Kan. 2019). The district court
agreed, explaining that “to stadeclaim against a county, Plaifitihust sue the board of county
commissioners of the countyhd that “[tihe Kansas legefure has not provided a county
sheriff's department with the cagpity to sue or be suedld. (citation and internal quotation
marks omitted). Plaintiff respondé¢hat she asserted her munitiiebility claims against the
sheriffs (who were named in their official cajies as defendants as well) and she proposed
amending her complaint to name correttig board of county commissionelsl. The court
dismissed the Sheriff's Officeqd the counties, direct plaintiff to filea motion to amend if
she wished to maintain propg® claim against the countyd. at 1248-49 & n.8. It later
separately considered the municipal liabilitgiols against the sh#s in their official
capacities.ld. at 1261-63. But, it did not consider whetlech claims against the sheriffs in
their official capacities should pceed in addition to the clainagjainst the board of county
commissioners, in the event plaintiff amended complaint to namile board properly.

Here, because the Jefferson County defelsdaot/e the court tdismiss the claims
against Sheriff Herrig in his official capacitased solely on ElevdnAmendment immunity,
the court denies defendants’ timm on this ground. And, the cduwenies the motion to dismiss
the claims against Jefferson County because 8&i. Ann. § 19-105 directs a plaintiff to sue

the Board of County Commissioners of the county, “@linsuits or proceedings by or against a
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county.” Kan. Stat. Ann. § 19-1@Bmphasis added). The coddes not have the benefit of
hearing the parties’ arguments on the qoesivho should be namddr a suit against the
municipality where a sheriff ia county officer with authoritindependent from the board. The
court thus declinggor now, to decidevhether, afteCouser a plaintiff should name a single
defendant for the municipal lialtif claim, instead of both Jeffewn County and Sheriff Herrig
in his official capacity. Theourt does not dismiss the maipial liability claim based on
defendants’ arguments abouhevpossesses the capacitpeosued on this claim.

c. Municipal Liability under Monéll

Finally, the Jefferson County defendaatgue plaintiff has not lelged sufficient facts to
support a municipal liabtly claim under 8 1983Count VII alleges Jefferson County and Sheriff
Herrig in his official capacity “are themselvigble for the viol&ion of [p]laintiff's
constitutional rights” becausgp]laintiff's injuries were cased by the polices, practices, and
customs of the Jefferson County Sheriff'sgagment . . . .” Doc. 141 at 1 159-160.

In Monell v. Department of Soci8lervices of City of New YQik36 U.S. 658 (1978), the
Supreme Court explained when a municipatitgy be held liable under § 1983. Municipalities
may not be held liable under § 1983 for cansibnal torts committed bgheir employees under
the doctrine ofespondeat superiorld. at 663 n.7, 691-94 (citatiomsnitted). But, a
municipality is a “person” to whom 8§ 1983 applidd. at 690. And, “when execution of a
government’s policy or custom, whether made byaianakers or by those whose edicts or acts
may fairly be said to represent official pgljanflicts the injury” § 1983 holds the government
“as an entity [ ] responsible . . . Itl. at 694. For example, a municipality may be sued under
§ 1983 if “the action that is alleged to lxeconstitutional implemestor executes a policy

statement, ordinance, regutatior decision officially adopteand promulgated by that body’s
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officers.” Id. at 690. Or, a municipality may be held libfor a “constitutional deprivation]]
visited pursuant to governmentalistom’ even though such a custom has not received formal
approval through the body’s officidecisionmaking channelsld. at 690-91. In short, if a
municipality’s own policy or cusim causes a violation of plaiff's constitutional rights, the
municipality itself may be held liabldd. at 690-95see also Bd. of Cnty. Comm’rs of Bryan
Cnty. v. Brown520 U.S. 397, 403 (1997) (explaining the iegment for “a plaintiff seeking to
impose liability on a municipality” to locate a poliof the municipality that caused the injury
“ensures that a municipality is held liable only feose deprivations resulting from the decisions
of its duly constituted legislative body or of those officials whose acts may fairly be said to be
those of the municipality”).

To state a municipal liabilitglaim, plaintiff must allege: “(1) the existence of a
municipal policy or custom by which the plaifititas denied a constitutional right and (2) the
policy or custom was thmoving force behind the catitsitional deprivation.” Crittenden v. City
of Tahlequah786 F. App’x 795, 800 (10th Cir. 2019) (citiMpnell, 436 U.S. at 694%ee also
Brown 520 U.S. at 404-05 (explaining that identifyandecision of a final policymaker alone is
not enough to trigger municipal lidiby, a plaintiff also mustsow that “the municipal action
was taken with the requisite degree of culpgbind must demonstei direct causal link
between the municipal action and theprivation of federal rights”Carbajal v. McCann808 F.
App’x 620, 637-38 (10th Cir. 2020) (providing ajpitiff must showthe existence of a
municipal policy or custom and a direct cdusik between that policor custom and the
alleged injury, and explaining that conclusory altegyes of a policy or cusim will not suffice to
cross the line to state a plausible claim wherallegations in the complaint “give rise to an

inference that the municipality itself eslished a deliberate poliayr custom that caused
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[Plaintiffs’] injuries” (citations andnternal quotationmarks omitted))Scott v. City of
Albuquerque711 F. App’'x 871, 883 (10th Cir. 2017) (“Bstablish the causation element, the
challenged policy or practice must closely related to the violan of the plaitiff's federally
protected right.” (citations and inteal quotation marks omitted)).

The Tenth Circuit has recognized five walyat an action can qualify as a policy or
custom:

A municipal policy or custom may take therfoof (1) a formal regulation or policy

statement; (2) an informal stom amounting to a widesprepihctice that . . . is so

permanent and well settled as to constitute a custom or usage with the force of law;

(3) the decisions of employees with final policymaking authority; (4) the

ratification by such final padymakers of the decisions—and the basis for them—

of subordinates to whom authority wadedmted subject to these policymakers’

review and approval; or (3he failure to adequately train or supervise employees,

so long as that failure results from delidier indifference to #injuries that may

be caused.
Crittenden 786 F. App’x at 800 (quotinBryson v. City of Okla. City627 F.3d 784, 788 (10th
Cir. 2010)). The Jefferson County defendants cahfgaintiff has not made any allegations that
adequately plead a municipal polioycustom. They identify ariscuss four of the five forms
above, excluding the failure tatn or supervise theory. Dab45 at 49-52. Plaintiff argues he
has sufficiently pleaded a municipal policy ostam in several of theecognized means, above,
though he identifies the categorgghtly differently than defedants and does not address form
three as a separate category. Doc. 151 afThé.court now applies each method of showing a
municipal policy or custom to the allegai®in the Second Amended Complaint.

I.  Formal Policy Statement

For the first form, the Jeffesa County defendants contend plaintiff has not alleged an

express municipal policy that coubdve caused a deprivation. Rl#f agrees he did not allege
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an express policy violating his rights. Doc. H8#47. So, plaintiff henot pleaded municipal
liability through the fist form of policy identified above.
ii.  Widespread Practice Amounting to Custom

For the second form, plaintiff argues he pbsaded adequately a widespread practice
rising to the level of a omicipal policy or customld. at 39—-40. The Second Amended
Complaint alleges that employees of the Sheriff's Department “regularly failed to disclose
exculpatory evidence to criminal defendantbri@ated false evidence implicating criminal
defendants in criminal conduct, pursued wrongful convictions through profoundly flawed
investigations, and otherwise védéd due process in a similarmnar to that alleged [in the
Second Amended Complaint].” Doc. 141 160. Plaintiff alleges these practices were so
widespread that they amounted to a policyhef Sheriff's Department and that they “were
allowed to exist because municipal policyraekwith authority over the same exhibited
deliberate indifference tihe problem, thereby efttively ratifying it.” Id. at  161. He also
alleges the Sheriff's Department didn’t implerhsafficient training anaversight of officers
who withheld evidence, fabricated evidenaed pursued wrongful convictions, so the
widespread practices “weatlowed to flourish.”Id.

Defendants contend plaintiff’'slagjations that the Sheriff@epartment regularly failed
to disclose exculpatory evidence and fabricééésk evidence to pursue wrongful convictions is
conclusory and lacks any facts to suppodatthe Second Amended i@plaint does not allege
sufficiently any widespread pracéis amounting to a custom orfdeto policy. Doc. 145 at 50.
Indeed, plaintiff provides no spedfallegations of such conduct in other criminal investigations

and prosecutions. His allegations describe offigers’ conduct in plaintiff’s own criminal
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case. Then, he provides a sing$sertion that the Sheriff's partment employees “regularly”
engaged in such conduct for other crimidafendants too. Doc. 141 at § 160.

Plaintiff responds that he need not proved@mples of other instances when the
Jefferson County defendant officdabricated and withheld evidence to plead a widespread
practice or custom. Doc. 151 at 47. He arguasdhthe pleading stadgpe must describe only
the policy and how it caused the constitutional violatidds.In support, plaintiff citeartinez
v. Winner 771 F.2d 424 (10th Cir. 1985).

In Martinez plaintiff alleged law enforcement and others conspired against him because
he was a minority and was using lheégal skills to promte the rights of ppressed minorities.
Id. at 433. He alleged law enforcement wantelaimass him and stopshpolitical and social
activism. Id. For his municipal liability claim, halleged that the Denver Police Department
“had an official policy ad plan to . . . deny rights to . ‘oppressed’ national minorities,” and,
under that plan, the Department had issuediaypand instructions téget” plaintiff. Id. at
443-44. Specifically, plaintiff algeed the Department kept asdeer on him and his views and
associations, and that it started a “campaigrhirge plaintiff and harass him and others
advocating unpopular causes with unfounded prdge@iand to discourage him and others
from asserting their rights.Td. at 444. Because of this “ratlatred” plaintiff alleged he was
falsely arrestedld. The Circuit concluded these allegatiovere “clearly sufitient, as a matter
of pleading, to satisfthe ‘policy’ or ‘cugom’ requirement oMonell. . . .” Id.

Plaintiff argues because tMartinezplaintiff “did not name other instances where the
[Department’s] racial discrimation policy was applied to otheacial minorites” but only
“provided details about how thegpl or custom was applied torh)” plaintiff's allegations here

that the Sheriff’'s Departmehtd a custom of withholding eXpatory evidence and fabricating
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evidence to pursue wrongful contians, coupled with his allegatis of how they applied this
policy to him, suffice tlead a municipal liability claimDoc. 151 at 48. Defendants do not
reply to plaintiff's argumentThey instead rely on plainti§’ admission that Jefferson County
does not control the Sheriff's Department, belgvihis “conclusively answers the question of
whether [plaintiff] has any aims against the county3eeDoc. 152 at 16—-17. Apparently,
defendants did not consider what would happéme court decided the sheriff was a county
official, not a state actor. The plg merely asserts, generally, tleaten if Sheriff Herrig is not
immune, plaintiff “has not identified what actuallip@es (express or de facto) or final decisions
existed and caused his convictiond. at 19.

Nonetheless, the court concludes that the dafeischave the bettene of this argument.
Martinezwas decided before the pléagl standards established Bywomblyandigbal. And,
though the court accepts the well-plead allegatiarthe Second Amended Complaint as true at
this stage, plaintiff's allegation that the Sffes Department had avidespread practice of
fabricating evidence and withholding exculpatewdence is nothing but@nclusion. That's
not enough. As the controlling caseke clear, counsel’s ability tese the required words is not
substitute for mading facts.See Iqbgl556 U.S. at 67&ixler, 596 F.3d at 756. Plaintiff
provides no facts to support tlakim beyond the allegations abdig case specifically. And,
while a complaint is not requideto contain detailed factualedations, it must provide enough
facts to give rise ta plausible claimlgbal, 556 U.S. at 678fwombly 550 U.S. at 555, 570.

In sum, plaintiff's assertion that a widespd practice existed, while providing only
factual allegations about his averiminal prosecution does notovide enough facts to allege a
plausible “informal custom amounting to a wegeead practice” of faicating inculpatory

evidence or withholding exculpatory evidencerittenden 786 F. App’x at 800 (internal
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guotation omitted)see also Waller v. City & Cnty. of Deny8&B82 F.3d 1277, 1290 (10th Cir.
2019) (holding plaintiff's allegatins “describing only one similamcident of excessive force
prior to his own injuries-fall far short of plausibly alleging widespread practice of excessive
force, much less a practice so permanent and wdbdeas to constitute a custom or usage with
the force of law” (¢ation and internal quation marks omitted))jennings v. Stewano. 4:20-
cv-58-AW-MAF, 2020 WL 2610937, at *3—4 (N.D. Fla. May 21, 2020) (rejecting claims of a
policy or custom undevlonell where plaintiff provided only “brad and conclusory” assertions
that frequent actions like plaiff's own experience demonstratadoolicy but provided no facts
to support an inference a policy existedfzeanside Organics v. Cnty. of San Digljo. 15-CV-
854-JLS (MDD), 2016 WL 6124465, at *3—4 (S.D. Gatt. 20, 2016) (rejecting formulaic
recitation ofMonell municipal liability claim as insufficient unddwomblyandlgbal where
plaintiffs did not provide any factuallegations outside their own experiendejk v. Perez

973 F. Supp. 2d 850, 863—65 (N.D. Ill. 2013) (conclugttagntiff had not stated a widespread
practice amounting to a custom underomblyandlgbal where she only named the wrongs she
had suffered and then made baraldoplate allegations of a policy or custom or failure to train
and thus did not plead adequatelanell claim).

The Tenth Circuit has rejectamhalogous conclusory allegatis where a plaintiff did not
provide any facts to support an infiece of a municipal policy or custonkee Carbajgl808 F.
App’x at 638;Bauer v. City & Cnty. of Denve642 F. App’x 920, 925 (10th Cir. 201éocek
v. City of Albuquerque813 F.3d 912, 934 (10th Cir. 2015j; Pierce v. Gilchrist359 F.3d
1279, 1283 (10th Cir. 2004) (reviewing claimaagst employee (nahunicipality) where
plaintiff supported his allegatiorts a “pattern and practice of . securing convictions on the

basis of falsified or misleadingyidence” by pointing to specific instances where forensic analyst
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had been reprimanded forisconduct in other casegstate of Holmes387 F. Supp. 3d at
1261-63 (holding plaintiff had stated plausible failtodrain and failuréo supervise claims
against one municipality where plaintiff specifically cited earlier excessive force complaints
against the department, but denying claim agaiti&r municipality thatelied on plaintiff's
single incident of excessiverfee because plaintiff did notlege plausibly any knowledge of
inadequacies in training or diptinary action or that the defient training was directed by a
final policymaker).

iii.  Decision of or Ratification by Final Policymaker

On the third and fourth options of formatihg a municipal policy, defendants contend
plaintiff has not alleged thaterson with final policymaking abrity affirmatively decided or
ratified a subordinate dision and the basis for it, so plafthhasn’t alleged any county policy.
Doc. 145 at 50-51.

The Second Amended Complaint allegesdheas a municipal policy of withholding
exculpatory evidence and fataiting evidence to pursue wrongtonvictions through flawed
investigations because “municipal policymakers \aitithority over” the criminal investigations
allowed such practices to take place and “exdd deliberate indifference to the problem,
thereby effectively ratifng it.” Doc. 141 at  161. Alsp]aintiff allegesthe constitutional
violations were caused by a municipal policgdigse they “were committed with the knowledge
or approval of persons with final policy makiagthority . . . or weractually committed by
persons with such final policyaking authority” for the county+e., Sheriff Dunnaway and
Undersheriff Herrig “ratified and authorized tfadrication of evidence against [plaintiff] and
the withholding of exculpatgrinformation from” him. Id. at 1 162—64. He alleges that the

Sheriff and Undersheriff's “rati€ation and authorization of thimisconduct . . . constituted the
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official policy” of the county and that they were “dditately indifferent tdhe risks that these
polices, practices, and customs would lead” to constitutional violatidnat § 165.

Defendants contend plaintiff faot alleged the third forwf municipal policy at all,
arguing he “does not seem to gkeany particular affinative decision by a policymaker.” Doc.
145 at 50. Defendants recognize pldi attempts to allege #n-Sheriff Dunnaway and then-
Undersheriff Herrig were final policymakers who ratified decisions. But, they contend, Mr.
Herrig was not a final policymaker because theifftisresponsible for his undersheriffs. And,
they argue, plaintiff henot pleaded ratificatioproperly because he has rdieged a particular
decision by any subordinate with delegated authorithat the final potiymaker ratified that
decision and its basis. Defendants assemiiffés general allegatins that policymakers
exhibited deliberate indifference matified the fabrication anditthholding of evidence are too
vague to plead a basig fmunicipal liability. Id. at 51. They contend gihtiff must make more
specific allegationabout who did what;e. plaintiff must specify wht authority was delegated
to what subordinate, what decision the subotdina@ade, and how a final policymaker ratified
the decision and the basis for itl.

Plaintiff's Response brieflydalresses defendants’ argumentstending he has alleged a
final policymaker ratified thenisconduct. Doc. 151 at 47-48. He argues that he has alleged
adequately “the decisions to fabricate and wittilewvidence were madeith the knowledge and
approval of the final policymakers, Sheifinnaway and/or DefendaHerrig[,]” which
suffices to put Jefferson County on notafehe municipal liability claim.Id. at 48.

o Whoisa Final Policymaker?
The court first considers whuay qualify as a final policymaker. Defendants do not

argue that a sheriff isn’t arfal policymaker. But, they otend, an undersheriff—like Mr.
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Herrig was at the time of the adjed conduct—is not a final policyaker. Plaintiff never address
this argument in his Response. The courtegmwith defendants—hermenly the sheriff is a
“final policymaker” for purposes dadstablishing municipal liability.

“[W]hether a government emploges a [final] policy-makingpfficial is a question of
state law.” Brammer-Hoelter v. Twin Peaks Charter Ag&&D2 F.3d 1175, 1189 (10th Cir.
2010). This question focuses on who is “legallimal policymakefor a municipality” by
considering: “(1) whether the official iseaningfully constrained by policies not of that
official’'s own making; (2) whether éofficial’s decision[s] are final-+e., are they subject to
any meaningful review; and (8)hether the policy decision purpedly made by the official is
within the realm of the official’s grant of authorityltl. (citation and internal quotation marks
omitted);see also City of SLouis v. Praprotnik485 U.S. 112, 123 (1988) (plurality opinion)
(explaining a municipality ifiable only for acts which it hasfficially sanctioned or ordered and
that a final policymaking official may subject thmunicipality to liability by his actions, but “the
challenged action must have baaken [under] a policy adopted bhye official . . . responsible
... for making policy inthat areaof the [municipality’s] busings” (citation omitted)).

Kansas statutory law grardasithority to the sheriff over law enforcement dutige
generallyKan. Stat. Ann. 88 19-801a—-19-828.aléo provides that a shdri$ an elected official
for the county and is “responsible . . . foe tthefault or misconducdtf the undersheriff and
deputies” he appoints to “carout the duties of the office.SeeKan. Stat. Ann. 88 19-801a; 19-
803; 19-805(a). The sheriff caequire the undersheriff and dej@s “to attend any meeting or
seminars which the sheriff determines will be beriafito the operation of the sheriff’s office.”
Id. at § 19-805(b). And, though the sheriff mssbmit a budget for approval by the board of

county commissioners and follow certain persopodicies and procedures established by the
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board for county employees, aunty board otherwise does matherwise have authority over
the law enforcement policies and pedures of a sheriff’s officeSee id§ 19-805(c)-(d);
Humes 2019 WL 159657%t *4 (noting our court hasoncluded “a board of county
commissioners lacks the authority to supervise or train sheriff depuifégsyn, 2006 WL
2850326, at *3-5 (explaining board of county consiisers has no policy-making or training
authority over the Sedgwickddnty Sheriff's Office employeesBlume 283 F. Supp. 2d at
1174-75 (explaining “the Board of County Commissigns only one of many offices that may
act on behalf of defendant Shawnee County”thedsheriff holds another position equal to the
position to the board, and thus the board has “nosatg over” or “vicarious liability for” the
sheriff's department)Mitchell, 1989 WL 48536, at *1 (explaining board of county
commissioners has “no authoritydoect or control the actions or policies” of the sheriff or his
officers); Nielander 62 P.3d at 251, 254 (explaining thesfi and his dputies are not
“subordinate[s] of the board ebunty commissioners],]” instdathe sheriff ha certain powers
“coextensive with the couptboard” which the boartis not free to usurp”)¢f. Couser959 F.3d
at 1028-31 (explaining Kansas sffsrderive their athority for law enfecement duties from
state statutes but have autoryoimom state oversight whentagy in their law enforcement
capacity).

Thus, a Kansas sheriff is adil policymaker for the county daw enforcement matters.
See Seifert v. Unified Gov't of Wyandotte Cnty./Kan.,Cit9 F.3d 1141, 1159 (10th Cir. 2015)
(concluding actions of Kansas county sheriffHis position as the fing@olicymaker for the
Wyandotte County Sheriff's Depanent, represent the official poy of the Unified Government
and subject it to potential liability"Meyer v. Nava518 F. Supp. 2d 1279, 1287 (D. Kan. 2007)

(holding acting supervisor at jallas not final policymaker becsel sheriff was his supervisor
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and, despite some discretion giv® the jail supervisor, shefriivas the only official with
authority to establish policy).

An undersheriff in Kansas, on the othentiais appointed by th&heriff and is not
provided similar final policymakip authority by Kansas lawMeyer, 518 F. Supp. 2d at 1287.
He thus does not have final policymaking authortgtate of Hammers v. Douglas Cnty., Kan.
Bd. of Comm’rs303 F. Supp. 3d 1134, 1147 (D. Kan. 2018)nissing official capacity claims
against undersheriff because onlgsti was final policy maker) And, the only way
Undersheriff Herrig's decisions caliform a basis for municipal lidhy is if he “was delegated
authority to make decisions on tleawatters by final policymakersi'€., by Sheriff Dunnaway),
“subject to [Sheriff Dunnaway’d]nal review and approvalpnd [Sheriff Dunnaway] ratified
[his] decisions” and “the basis for themBrammer-Hoelter602 F.3d at 1189-90.

“Liability will be imposed on a government entiiyr the actions of an official who is
subject to review by other policyakers or who is limited by th@olicy and decisions of others
only if the final policymaker ratifiethe decision of the subordinateMeyer 518 F. Supp. 2d at
1287. “The final policymaker musiot only approve the decisidmt also adopt the basis for
the decision, and the ratification must be thevimg force, or cause, of the alleged constitutional
violation.” Id.; see also Brysqr627 F.3d at 790 (explaining “a municipality will not be found
liable under a ratification theory unless a finatidmnmaker ratifies an employee’s specific
unconstitutional actions, as well as the basigHese actions” and holding city’s decision to
promote chemist despite complambout her work was not sufient to estaligh the city
ratified her acts of falsifying evidence armmhcealing exculpatory evidence because it was not
aware of those actions at the time and whnlearned of her acts they terminated he&j, the

court considers next whether piaff has alleged municipal lialiy “based on the decisions of
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employees with final policymakinguthority or the rafication by such finapolicymakers of the
decisions—and the basis for them—of subordinates to whom authority was delegated subject to
these policymakers’ review and approvaBtammer-Hoelte602 F.3d at 1189 (describing the
various ways a plaintiff may estigsh municipal liability).

J Decision by a Final Policymaker

Focusing on Sheriff Dunmaay’s conduct alone laintiff's allegations assert that “Sheriff
Dunnaway . . . personally knew about, participatedacilitated, approved, and/or condoned this
pattern and practice of misconduat,at least recklescaused the allegedeprivations by [his]
actions or by [his] deliberately indifferent failui@act.” Doc. 141 at §6. While this allegation
alone is conclusory and, as discussed aboamtff has not alleged &djuately a widespread
practice, plaintiff alleges other facts that can support a plausible inéetleat Sheriff Dunnaway
joined the conspiracy making the decisionfataricate evidence, withhold evidence, and
maliciously prosecute plaintiff @s by a final policymaker. Thuat the motion to dismiss stage,
plaintiff has alleged a requisite municipal polswfficient for his claim tsurvive the motion to
dismiss. See Brown520 U.S. at 405-06 (explaining a single unconstitutional decision
attributable to a municipai may trigger municipal liabty “where the evidence the
municipality had acted and thiie plaintiff had suffered a depation of federal rights also
provels] fault and causation”).

Specifically, plaintiff alleges Sheriff Dunnayavas present when Tom first confessed to
the murder to the police amlivulged details about the killing. Doc. 141 at 1Y 36-37. And,
plaintiff asserts, Tom confessagain to Sheriff Dunnaway, Mdohnson, Mr. Vanderbilt, and
possibly others, after the polygraph exaation where Tom was coached to lid. at § 59. But,

as part of the conspiracy to frame pldintir. Johnson “immediatglinstructed Tom to
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continue lying” and Tom acquiesceltl. And, “Sheriff Dunnaway and certain [] Defendants
then arrested [plaintiff], evemaough they knew [he] was innocentd. at § 62. Plaintiff also
specifically alleges that “ShériDunnaway and Defendant Officeincluding Defendants Poppa
and Woods purposefully withhettleir documentation of incudpory statements made by Tom
and Defendant Hayes on the nigtam turned himself in . .that revealed an insider’s
knowledge of the murder . . . Id. at § 71. And, Sheriff Dunnaway “purposefully withheld . . .
documentation of Tom'’s inculpatory statemts during the Nowveber 12th polygraph
examination and interview.Id. at  73.

A reasonable inference from these allegai—and plaintiff's dégations that all
defendants conspired to framienk—is that Sheriff Dunaway jogd the conspiracy and helped
execute it. This makes plaintiff's allegation tttze decisions to fabricate and withhold evidence
constituted municipal policy plausible beca@&eriff Dunnaway was the county official with
final policymaking authority osr law enforcement matterS&ee Brown520 U.S. at 404-05
(explaining that identifying a desibn of a final policymaker mayigger municipal liability if a
plaintiff also shows thdtthe municipal action was taken withe requisite degree of culpability
and [ ] demonstrate[s] a direcausal link between the municliection and the deprivation of
federal rights”);Pembaur 475 U.S. at 481, 484-85 (concluding that both sheriff and prosecutor
were policymakers under Ohio law and explaining “whet®ads directed by those who
establish governmental policy, thaimcipality is equally responsiblghether that action is to be
taken only once or to be taken repeatedly,” and thig decision to adopt]Jaarticular course of
action is properly made by thgbvernment’s authorizedecisionmakers” thdecision represents
“an act of official government policy”)fhomas v. City of Snydel03 F.3d 145, No. 95-6252,

1996 WL 662453, at *4—7 (10th Cir. Nov. 15, 1996hpublished) (describing how when “a
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municipal official who is respoitde for establishing final policwith respect to the subject
matter in question makes a deliéie choice to follow a course of action . . . from among various
alternatives, municipal liabilitwill attach to that decisiondnd providing examples of when
even a tailored decision—like a police chigkdting arrests regardless of whether facts
supported probable cause—may create municigalitya(citation and iternal quotation marks
omitted));Marchese v. Lucag58 F.2d 181, 184, 187-89 (6th Cir. 1985) (concluding county
could be liable for sheriff’s failure to train anatification of illegal acts of his officers where
plaintiff was severely beaten by sheriff'dioérs while in custody and “[tlhe Sheriff's
subsequent failure to order adidect an investigation . and to administer censure and
punishment served to confirmetlexistence of an utaded ‘policy’ of toleration of illegal
brutality”); Munz v. Ryan752 F. Supp. 1537, 1550 (D. Kan. 1990) (noting “[c]ourts have often
recognized the final policy or decision makinghautty of police chiefs osheriffs such that
their actions can be said tqresent actions taken biye governmental units they represent” and
explaining if police chief was the final authority searches carried out ltye police “there can
be no doubt that the illegal search” was attributable final policymakein this case because
the chief himself directed the search of plaintiff).
. Ratification

Plaintiff's ratification argument presents a mwtbser call. But, at this stage, from
allegations in the Second Amended Complaint, plaintiff b&oalleged facts that support a
plausible inference that Sheridfunnaway ratified the decisions lois subordinates and the basis
for them.

“[A] municipality will not be found liableunder a ratification theory unless a final

decisionmaker ratifies an employee’s speaificonstitutional actions, as well as the basis for
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these actions.’Bryson 627 F.3d at 790 (concluding plaffipresented no evidence that
suggested the city ratified the chemist’sifalation of test results and concealment of
exculpatory evidence once ialmed about those actionsge also City of St. Loyi485 U.S. at
127 (“If the authorized policymakers approve a sdimate’s decision and ¢hbasis for it, their
ratification would be chargeable to the municipality because their dedioal.”). “Because
a municipality cannot bkeld liable under eespondeat superidheory of liability” a plaintiff
“must identify a [final] policymaker Wwo ratified the officer’s actions.Osborn v. MeitzerNo.
CIV-20-96-SPS, 2020 WL 3800547, at *2 (E.D. Okldy &) 2020) (citationsinternal quotation
marks, and alteration omittedAnd, a final policymaker’s fail@ to investigate or punish the
action *““‘does not courds ratification.” Id. (quotingLynch v. Bd. of Cnty. Comm’rs of
Muskogee Cnty786 F. App’x 774, 787 (10th Cir. 2019)).stead, plaintiff must allege the final
policymaker affirmatively approved the subaralie’s decision, adogd the basis for the

decision, “and the ratification must be timoving force, or caus®f the alleged constitutional
violation.” 1d. (quotingDempsey v. City of Baldwid43 F. App’x 976, 986 (10th Cir. 2005));
see also Patrick v. City of Overland Pa837 F. Supp. 1491, 1501 (D. Kan. 1996) (explaining to
state a § 1983 municipal bdity claim on a “theoryof ratification” a plantiff “must allege and
prove that the final policymaker affirmatively approved the pasdicacttion of the subordinate,”
and concluding that plaintiff had not done so lnseathe facts alleged®@hied the municipality
reprimanded the action rather thaified or approve it).

Here, defendants contend plaintiff has swificiently alleged what authority was
delegated to whom, what decisions were madbpar Sheriff Dunnaway ratified the decisions.

But, plaintiff alleges various fferson County defendant officeparticipated in the plan to

frame him by fabricating inculpatory eviderared withholding exculpatory evidence. These
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officers were subordinates of Sheriff Dunnawgyom he had appointed to help him “carry out
the duties of the office” and “fowhose official actshe was responsible. Kan. Stat. Ann. § 19-
805. This is not to say every decision his sdb@tes made was madétlwvdelegated authority
and ratified by the final policymaker simgby virtue of Sheriff Dunnaway being their
supervisor.Cf. Brown 520 U.S. at 405 (where sheriff had not authorized deputy’s use of
excessive forceBrammer-Holtey 602 F.3d at 1190 (where school board had not ratified
administrator’s directives restricting free speedBlit, plaintiff's allegations here differ from
BrownandBrammer-Hoelter And, for reasons explained belavey are sufficient to survive
defendants’ motion to dismis§ee Arnold413 F. Supp. 3d at 1112 (recognizing plaintiff had
not included as many facts for his municipal liabittgim as for other claims in the complaint,
but noting plaintiff “had] not yet been gradtdiscovery into the palies, practices, and
customs that may have resuliedhe officers’ actions” antolding at “this point in the
litigation” plaintiff had alleged a plausiblgonell claim against the city).

In Brammer-Hoelterthe Tenth Circuit determined awol administrator was not a final
policymaker, so the schddlcould be held liable for her taans only if the school board—the
final policymaker—had “delegated authority[tbe administrator] tanake decisions on these
matters, subject to the Boardisal review and approval, andetBoard ratified her decisions
and the basis for them.” 602 F.3d at 1190. Chreuit rejected the adinistrator's argument
that all of her actions ineling with teachers were authorized by the school bddrdShe
provided no more than her own “non-speciéistimony” to support ik argument and the

summary judgment record containea other evidence that the boawer ratified her directives

3 Municipal liability principles applied to thection against Twin Peaks Charter Academy because

it was a public charter schodBrammer-Hoelter602 F.3d at 1188. The Tenth Circuit explained that
“the Academy is a local governmental entity” who cbibé subject to municip&aability under § 1983.
Id.
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restricting speechld. Instead, some evidence showed thatboard expressly had questioned
her directives at a board meeting. So, the Circuit affirmed samary judgment against the

§ 1983 claim in favor of the schodld. Similarly, no evidence iBrownsuggested that the
sheriff had authorized an office use of excessive forc&rown 520 U.S. at 405In that case,
plaintiff based his municipal liability clairon the sheriff's allegedly inadequate hiring
procedures. But, though the sffdrad final authorityover hiring matterghe sheriff’'s decision
to hire the officer without screening his recandhis one instancéid not demonstrate the
sheriff was deliberately indifferémo an known or obvious risk thah excessive force violation
would occur following that decisiond. at 408-414.

Here, at the motion to disss phase, plaintiff has alledj¢hat Sheriff Dunnaway was
responsible for supeniigy the Jefferson County defendaifficers and tht he himself
participated in the plan to frame plaintiff, retsud) in a violation of plaitiff's federal rights.
Sheriff Dunnaway, plaintiff allege knew plaintiff was innocentA reasonable inference from
the fact plaintiff's investigabn and prosecution continued,sgéte the final policymaker’s
knowledge he was innocent, is that Sheriff Dumanaratified his subordinates’ decisions to
fabricate inculpatory evidence and withholaefpatory evidenceral the basis for these
decisions—e., to frame plaintiff. See Moss v. Kopp59 F.3d 1155, 1169 (10th Cir. 2009)
(holding plaintiffs had not alleged sufficientlyumicipal liability because they had not alleged
any conduct by the final policymaker shert]ying only on factslaout the conduct of his
deputies, and also did not allege that therighhad approved the undging alleged illegal
search)Harris v. Williams 33 F.3d 62, No. 93-7109, 1994 WL 446772, at *2 (10th Cir. Aug.
18, 1994) (unpublished) (concluding municipal policy existed in part because plaintiff had not

alleged the sheriff had “ratified the unidentified jailer’s decision’}.B. v. HaydenNo. 16-
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2645-CM, 2019 WL 1299679, at *12-13 (D. Kan. Mat, 2019) (explaining “the final
policymaker’s approval of a sulmhnate’s decision is the equieat of the final policymaker
making that decision,” which, “that decision . . . was madeliberately from among various
alternatives,” could “be consideredraunicipal policy that gives rise tdonell liability”); see
also City of St. Loujs485 U.S. at 127-29 (plurality opam) (describing how actions of non-
final policymakers can lead to municipal liabll'[i]f the authorizedpolicymakers approve a
subordinate’s decision and the lsafair it” because “their ratifi¢ceon would be chargeable to the
municipality because their decision is fifidut concluding responaé had pointed to no
evidence “so much as hint[ingfhat the final policymaker ha&dund “retaliatory transfers or
layoffs . . . permissible”);f. David v. City & Cnty. of Denvet01 F.3d 1344, 1358 (10th Cir.
1996) (applying pr&womblyandlgbal pleading standard and expiaig that “[a]ccepting the
allegations of [plaintiff’'s] complaint as true aatfording her the benefit of all favorable factual
inferences, we cannot say tishaie could prove no set of faatnder which [the final policy
maker] . . . ratified the assertedly retaliatory actions”).

Whether plaintiff can adduce evidence prayhis allegation that Sheriff Dunnaway
delegated authority to other officers to makesthdecisions when conducting plaintiff's criminal
investigation, then ratified fisubordinates’ decisions tdfécate and withhold evidence to
frame plaintiff causing his alleged constitutiongures is a question for summary judgment or
trial. See Arnold413 F. Supp. 3d at 1112 (“The factslod case may not eatually support
that claim, but the allegations at this point ardigent to allow the claim to proceed.”). But,
against defendants’ motion tosdiiss, plaintiff has alleged facts that support a plausible

inference he did so.
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In sum, accepting the allegations in thez@d Amended Complaint as true and drawing
reasonable inferences from them, plaintiff playshas alleged a municippolicy formed either
by a final policymaker’s decisiors a final policymakeés ratification of subordinates’ decisions
and the basis for them.

iv.  Failure to Train or Supervise

Defendants did not summarizesttaw or address separatéhe fifth way to allege a
municipal policy or custom—"a failure to adequgtiain or supervise employees” that “results
from ‘deliberate indifference’ to thinjuries that may be causedSee Brammer-Hoelte602
F.3d at 1189 (quotin@ity of Canton v. Harris489 U.S. 378, 388—-91 (1989)ollingsworth v.
Hill, 110 F.3d 733, 745 (10th Cir. 1997) (“Where dffigcial policy thatforms the basis of a
local government liability claim consists of a tai to act, the plairffimust demonstrate that
the municipality’s inaction was the resultd#liberate indifference to the rights of its
inhabitants. . . . [A] local government pglinaker is deliberatelyndifferent when he
‘deliberately’ or ‘consciously’ fails to act whearesented with an obviouisk of constitutional
harm which will almost inevitably result in a ctigtional injury of the type experienced by the
plaintiff.” (citation and internafjuotation marks omitted)). Bendants argue generally that
plaintiff's allegations that patymakers exhibited deliberatedifference do not sufficiently
allege municipal liabilityby ratification Doc. 145 at 51. But plaintiff's Response asserts he
also has alleged municipal liaiyl based on a failure to traima failure to supervise theory.
Doc. 151 at 47. Because the parties nevelyaealhether plaintiff adequately has alleged
municipal liability based on a faite to train or supervise, tlveurt does not consider whether

plaintiff has pleaded the fifth formf municipal policy adequatelySimply put, defendants’
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motion hasn’t discharged their loi@n to show that they are elgd to dismissal of a municipal

liability claim asserted based on this thetry.

3 The Second Amended Complaint alleges theri§ls Department didn’t implement sufficient

training and oversight of officers who withheld evidence, fabricated evidence, and pursued wrongful
convictions, so the widespread practices “were allawdbtburish.” Doc. 141 at § 161. Plaintiff alleges
Sheriff Dunaway “personally knew about, participaitedacilitated, approved, and/or condoned this

pattern and practice of misconduct, or at least recklessised the alleged deprivation by [his] actions or

by [his] deliberately indifferent failure to actld. at 1 16. And, plaintiff alleges, the Sheriff's

Department didn’'t have “any legitimate mechanism for oversight or punishment” of officers who engaged
in such conductld. at I 161.

To establish municipal liability on this basis, plEfrmust demonstrate the sheriff, in his official
capacity, “failed to adequately train or superviseeitgployees “with deliberate indifference to the harms
this failure might cause.Brammer-Hoelter602 F.3d at 118%ee also Browb20 U.S. at 405-415
(explaining an inadequate training claim can esthbtignicipal liability in limited circumstances where
plaintiff shows the municipality acted with deditate indifference to an obvious consequence—a
constitutional violation—and this conscious disregarda known or obvious risk makes the failure to
train or otherwise take action the cause of the inj@ity, of Canton, Ohio v. HarrisA489 U.S. 378, 388
(1989) (“We hold today that the inadequacy of li@ining may serve as the basis for § 1983 liability
only where the failure to train amounts to deliberate indifference to the rights of persons with whom the
police come into contact.”Barney v. Pulsipherl43 F.3d 1299, 1307-08 (10th Cir. 1998) (discussing
legal standard for a municipal liabiligfaim based on inadequate training urBi@wnandCity of
Canton.

Typically, to show municipal liability for failing terain, a plaintiff shows “the existence of a
pattern of tortious conduct” aridat the municipality failed to take action deliberately disregarding the
risk of harm from such conducBarney 143 F.3d at 1307—08. But, deliberate indifference also can exist
without a “pattern of unconstitutional behavior if a aibn of federal rights is a ‘highly predictable’ or
‘plainly obvious consequence’ of aumicipality’s action or in action[.]"ld. at 1307—-08 (quotingrown,

520 U.S at 409)see also Brysqr627 F.3d at 789 (concluding evidence did not support finding of
deliberate indifference where City had not receivedamyplaints about forensic chemist’'s work at the
time of the alleged conduct and heiowgful actions were not otherwise a “highly predictable or a plainly
obvious consequence” of the short training period and lack of meaningful supen@sbnojn 2020 WL
3800547, at *3 (denying motion to dismiss failurgrgon claim despite no allegations of a pattern or
practice of similar violations because plaintiff had “sufficiently alleged deliberate indifference to the
predictable consequence of the use of deadbefavhen using patrol vehicles as roadblocké/glch v.

Bd. of Cnty. Comm’rs of Sedgwick Cnfyo. 19-1057-JWB, 2019 WL 4168824, atH(D. Kan. Sept.

3, 2019) (holding plaintiff had not stated a plausiblenoipal liability claim on failure to train or failure

to supervise theory where complagaid nothing about the training or supervision that was provided,
made only conclusory allegationsaththe county provided insufficient training or supervision without
identifying “any concrete deficiency,” and had not @dld deliberate indifference to a need for training or
supervision because he alleged no facts that showeihttigent was in fact the product of a training [or
supervision] deficiency rather than individual nueduct” and thus had faileatlequately to identify a
policy of failing to train or superviseausation, or deliberate indifference).
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v. Conclusion

In conclusion, plaintiff hatailed to allege municipdiability based on an express
policy statement adequately.aRitiff didn’t allege sufficiaitly “widespread practice” or
“de facto policy” of fabricating evidencend withholding exculpatgrevidence to pursue
wrongful convictions, because he has allegedastsfthat plausibly supgasuch a claim.

But, he has alleged sufficienttiecisions made or ratifiday a final policymaker. So, the
court denies defendants’ regti¢o dismiss Count VIl—theunicipal liabilty claim.
2. Count Vlll—Indemnification

Count VIII alleges that Kansas law requidegferson County (either via the Sheriff's
Department or the Board of County Commissishén pay any tort judgment for which its
employees, acting within the scopktheir employment, arefind liable. Doc. 141 at § 168.
So, plaintiff alleges Jeffersddounty must pay any judgment hehieves against the Jefferson
County defendant officerdd. at 1 169-171.

The Jefferson County defendants arguecthet should dismisthis claim for two
reasons.First, indemnification is a righthe Jefferson County emplag®may invoke, it is not a
right that plaintiff efoys. Doc. 145 at 39Secondto the extent plainti seeks indemnification
against Sheriff Herrig in his offial capacity, the Sheriff's Depganent is entitled to Eleventh
Amendment immunity, and thus cannot be held liable for money damiheshus, they argue,
Count VIII doesn’t assert &cognizable independent cause of action and the court should
dismiss it. Id. For reasons explained abosapraPart Ill.E.1.b., Sheriff Heig is not entitled to
Eleventh Amendment immunity for the officiedpacity claims againkim. So, defendants’

second dismissal argumeniaagst the indemnificationlaim is unpersuasive.
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For defendant’s first argument, they aie unpublished Tenth Cinit case analyzing an
Oklahoma statuteSeeDoc. 145 at 39 (citinpampkin v. Little 85 F. App’x 167, 170 (10th Cir.
2004)). When reviewing the sar@klahoma governmental emplayademnification statute at
issue inLampkinin a published opinion, theenth Circuit has confirmeldampkirs holding that
a prevailing plaintiff dogs not have standing to invoke themayee’s right to indemnification
under Oklahoma lawBryson 627 F.3d at 791-92 (citirlgampkin 85 F. App’x at 169). The
Oklahoma statute provided the city would ey judgment entered against an employee for
constitutional violations thaiccurred while the employee svacting within the scope of
employment, provided the empley applied for indemnificatiowithin 30 days of final
judgment and otherwissatisfied the statutory requirementd. at 791. The statute stated,
explicitly, that only theeal party in interest could file application for indemnification, and
that “in no event shall any aligation be presented nor recoyenade under the right of
subrogation.”ld. at 79 (quoting Okla. Stat. tit. 51, 8 162(8)). The Circuit explained that the
employee is the real party in inést because the purpose of thdablima statute is to relieve an
employee of paying a judgment where the exygé meets the statute’s prerequisites. And,
where the indemnification riglg invoked properly, the indemnification award is paid to the
employee and not the prevailing plaintiffhais only an incidental beneficiaryd. So, the
prevailing plaintiff was not entitled to seek @klahoma indemnification award from the city for
the judgment he obtainedaigst a city employeeld.

Defendants cittampkinbut never address whether Kas's indemnification statute
contains similar language or if Kansas law suppsimilar reasons to deny a prevailing plaintiff
participation in an indemnification claim agdiasmunicipality. The cotideclines to dismiss

plaintiff's indemnificatian claim where defendants have préesdmo law or analysis to support a

159



Case 2:16-cv-02296-DDC-JPO Document 158 Filed 11/18/20 Page 160 of 162

similar holding for plaintiff's indemnification claim und&ansas law. Indeed, the Tenth Circuit
has noted thdtampkins holding “rested . . . primarilgn specific language” in the Oklahoma
statute prohibiting recovery undine right of subrogationJones v. Courtneyl66 F. App’x
696, 697-98 & 698 n.2 (10th Cir. 2012) (denyingvailing plaintiff'sattempt to hold the
Kansas Department of Corrections liafilea judgment based on Eleventh Amendment
immunity, rather than adopting the magistijatige’s reason for dismissal which relied on
Lampkinand concluded a prevailinggahtiff could not use the Keas Tort Claims Act to
recover a judgment fro a non-party state entity). At thisncture, the court thus is unpersuaded
by defendants’ final dismissal argument. And so, it denies defendawmiisn to dismiss the
indemnification claint?
IV.  Conclusion

For the reasons explained abatbes court grants in part amknies in part the Jefferson
County defendants’ Motion to Dismiss (Doc. 144). Specifically:

e The court doesn’t dismissdlg 1983 claims in Count | (due process violation for
fabricating Tom’s testimoai evidence), Count IlIRrady v. Marylanddue process violation for
withholding exculpatory evidence @mabricating additional evidengeor Count IV (malicious
prosecution) based on the Jefferson Countyrdizfiets’ argument thahe Second Amended
Compilaint fails to allege persdrzarticipation by the individualefferson County defendants.
Nor does the court dismiss the conspiracy co(@tsints Il and V) or failte to intervene count

(Count VI).

33 Plaintiff concedes that his indemnification claim “nieypremature, as there is not yet an extant judgment

for Jefferson County to indemnify.” Doc. 151 at 39 n.3. rRiffistates that he “pleads this count . . . to preserve the
claim and . . . to place Jefferson County on notice ohténtion to seek indemndation of any judgment he

obtains in this case.ld. But, defendants do not move for dismissal on the grounds plaintiff's claim is premature.
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e The court grants defendants’ Motion tesBiiss the § 1983 claims in Counts I, IlI,
and IV to the extent they assert claims for Fourteenth Amendmergduraldue process
violations because tHearratt doctrine bars those claims. Kasdaw provides an adequate post-
deprivation remedy—a maliciousgsecution state law tort claim.

e The court doesn’t dismissdlg 1983 claims in Counts hd Ill to the extent they
assert claims for Fourteenth Amendmsuibstantivedue process violations based on the right to
a fair trial. And, the court cohaes plaintiff has alleged adequately facts to satisfy the elements
essential to these claims.

e The court doesn’t dismiss tl8e1983 claims in Count IV tthe extent they assert
claims for a Fourth Amendmeniblation based on unlawful predtidetention or a Fourteenth
Amendmensubstantivedue process violation based onght against conscience shocking
conduct that results in a substial liberty depriation not covered by Fourth Amendment’s
protections. And, the court cdades plaintiff has alleged agleately facts to satisfy the
elements essential to these claims.

e The court concludes the intlilual Jefferson County defeants are not entitled to
qualified immunity for the § 1983 claims agditisem at the motion to dismiss stage.

e The court doesn’t dismiss the municifability claim (Count VII). Defendants
haven't established as a matétaw that Jefferson County asherriff Herrig, in his official
capacity, aren’t amendable to suit contrast, the court is peiaded by defendants’ arguments
that plaintiff has not alleged adequately mupetiliability based on an express policy statement
or a “widespread practice” or “de facto pgliof fabricating ewdence and withholding

exculpatory evidence to pursue wgbnl convictions. But, plairff has alleged decisions made
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or ratified by a final policymakehat suffice to allege a munpal policy to survive defendants’
Motion to Dismiss.
e The court doesn’t dismiss the imdeification claim(Count VIII).

IT IS THEREFORE ORDERED BY THE COURT THAT defendants Board of
County Commissioners of the County of Jefferdtamsas; Jeffrey Herrig, in his individual and
official capacity; Randy Carreno; Troy Frost; &dbert Poppa’s Motion to Dismiss Second
Amended Complaint (Doc. 144) is gradii@ part and denied in part.

IT IS SO ORDERED.

Dated this 18th day of November2020, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge

162



