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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
JACOB A. CRUMPLEY,
Plaintiff,
V. CaseNo. 16-2298-DDC

ASSOCIATED WHOLESALE
GROCERS, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Jacob Crumpley has a seizure disordHe alleges that defendants Associated
Wholesale Grocers (“AWG”) and Clarence M. Kelley and Associates, Inc. (‘CMKA”) took
adverse employment actions against him becaulis gkizure disorder and thus violated the
Americans with Disabilities Actas amended, 42 U.S.C. § 12Hikeq (“ADA”"). Specifically,
plaintiff alleges that defendants discriminatediagt him because of his seizure disorder and
retaliated against him for opposing the discrimination practiced against him.

This matter is before the court on foootions. Plaintiff has filed two motions—a
Motion to Exclude Certain Opinion Testimonyf. Jeffery Kaplanad Dr. Michael Seeley
(Doc. 177) and a Motion for Partial Summaungddment (Doc. 175). And each defendant has
filed a Motion for Summaryutigment (Docs. 179 & 181).

In his motions, plaintiff seeks to excludertain opinion testimony by Dr. Jeffery Kaplan
and Dr. Michael Seeley—two @is treating neurologists. Bseparate Motion for Partial
Summary Judgment, plaifitargues that his seizure disorder, as a matter of law, is a “disability”

as the ADA defines that term.
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Both defendants argue that they are ewtittesummary judgment against all plaintiff's
claims because he has failed, as a matter ofttaestablish discriminain or retaliation. AWG
also argues that it was nghintiff's employer and the couthus cannot hold it liable on
plaintiff's claims.

Because the court’s ruling on plaintffMotion to Exclude Certain Testimony affects
the facts comprising the summary judgment fatis,court begins with that motion. For the
reasons discussed below, the court grants ingpardenies in part plaiff's Motion to Exclude
Certain Testimony.

l. Plaintiff's Motion to Exclude Certain Opinion Testimony of Dr. Jeffery Kaplan and
Dr. Michael Seeley (Doc. 177)

A. Background

Both Dr. Jeffery Kaplan and Dr. Michael&ey are board-certifteneurologists. Dr.
Kaplan has been practicing neurology since 1994 Seeley has been practicing neurology
since 1995. Individually, thelyave treated hundreds of patentith seizure disorders.

Plaintiff has a seizure disorder. Generalys disorder causes him to experience
seizures every three to six months. During pagtures, plaintiff has been unconscious for as
long as 45 seconds. He characterizes thegafier unconsciousness as “coming to,” and he
explained that it can take him up to five miesito “come around.” Doc. 183-2 at 4 (Crumpley
Dep. 10:1-6). Sometimes, plaintiff does not seargewarning that he is about to experience a
seizure.

Both Dr. Kaplan and Dr. Seeley have treated plaintiff for his seizure disorder. They
treated him before, but not durirtge period at issue in this laws During the treatment for
his seizure condition, plainti§ treating neurologists warnédn about standard seizure

precautions. These precautions warned thahbeald not drive a vehicle, work at certain



heights, or work aloner be alone for extended periodstiofie during the six months after a
seizure. The neurologists eapled that people are more like¢b have another seizure during
the six months after a seizure. So, these prexautiere designed to decrease plaintiff’s risk of
serious, adverse events that &eotseizure might pose. Because of the seriousness of the risk,
driving within six months after a seizurease of the most important precautions.

Plaintiff agrees that it is a@erous for him to drive a car in the six months after he has
had a seizure. He understands he might crastathend hurt himself asthers. But plaintiff
did not comply with the directives from hp$ysicians against driving a vehicle because he
needed to work and had no other way to get to work.

Both Dr. Kaplan and Dr. Seeley advised pldi of their understandings of the Kansas
and Missouri vehicle laws governing a persoroweiperiences seizureSpecifically, Dr.

Seeley told plaintiff about the seizure precaudiancluding no driving within six months, and
he even displays posters in hfiae about the illegality of drivig in both Kansas and Missouri.
Dr. Kaplan strictly cautioned aintiff that it was illegal to drive during the six months after a
seizure, and that he could “seriously hurt or ekidrsomeone if he were to have an episode or
seizure while driving.” Doc. 188-at 9 (Kaplan Dep. 51:23-52:5).

Dr. Kaplan opined that plairitishould not drive at all unless he has seizure surgery and
is seizure-free for two years. He also opined duaing the six months &fr a seizure, plaintiff
should not pursue employment where driving amrking alone are conditions of employment.

Dr. Michael Ferguson, plairitis primary care physician, also treated plaintiff. Dr.
Ferguson is not a neurologistdahe lacks any specialized traig in neurology. Dr. Ferguson

opined that a neurologist should provide saazunecautions, and specifically, those precautions



should warn about driving a motor vehicle. @re occasion, Dr. Ferguson told plaintiff he

should not drive until he was cleared to do so by a neurologist.

Plaintiff experienced a seizure on Janub#y 2014, meaning his six-month seizure

precautions last until July 14, 2014.

On January 16, 2017, plaintiff dissed Dr. Ferguson as a nmtained expert in this

case.SeeDoc. 66. On April 3, 2017, both CMKAnd AWG disclosed Dr. Kaplan and Dr.

Seeley as non-retained exper&eeDocs. 97, 98 & 178-2.

Plaintiff seeks to exclude certain testimonyling. Kaplan and Seeley. Specifically, he

seeks to exclude both neurologists from opihimg the following topics:

1.

“[T]he effect of Plaintiff's seizurelisorder on Plaintiff's qualification for
employment with CMKA and other emplage [and] his ability to perform job
duties at CMKA or other employers . . ..” Doc. 97 at 2 & 3.

“[T]he law in Kansas and Missouri on ether individuals with seizure disorders
may operate a motor vehiclaefexperiencing a seizure .. ..” Doc. 178-2 at 1 &

2.

Plaintiff also seeks to excludehetr opinions that the neologists expressed their depositions.

Namely, plaintiff seeks to excludie following opinions by Dr. Kaplan:

3.

CMKA'’s Counsel: And if Mr. Crumpleyas seeking employment that required
driving a vehicle or working—ill, let’s take it one at ame. If he was seeking
employment within the six months aftéganuary 14, 2014, where that job required
him to operate a motor vehicle it wdube your expectation that he would
disclose his seizure disorder to hisptoyer because of the driving requirement;
correct?

Dr. Kaplan: Yes.

1 To simplify things, the remainder of thisder refers to the challenged opinions by the numbers 1-6
as summarized in the discussion following this footn&e, for example, “[T]he effect of Plaintiff's
seizure disorder on Plaintiff's qualification for employment with CMKA and other employers, [and] his
ability to perform job duties at CMKA or other employers .” is called the “first opinion,” and so on.
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CMKA's Counsel: And same question with respect to working alone,
if he was seeking employment wigim employer who was offering him
a job where he would be worlg alone you would expect him to
disclose his seizure condition tatfemployer in those circumstances;
true?

Dr. Kaplan: Yes.

Doc. 178-3 at 2 (Kaplan Dep. 56:10-57:1).

CMKA's Counsel: And if Mr. Crum@y was pursuing employment where
driving was a condition of the employmeénwould be your opinion to him that

he should not undertake that employment ifMas within six months of a seizure;
correct?

Dr. Kaplan: Yes.

CMKA's Counsel: And the same question | suppose as to a job that may involve
him working by himself without anyone elasound, if he were to seek that type

of employment within the six-month mdow after a seizure it would be your
opinion that he should not pursue teatployment because of the danger to
him—himself in that case?

Dr. Kaplan: Yes.

Id. at 1-2 (Kaplan Dep. 52:17-53:5).

And the following specific t&timony from Dr. Seeley:

5.

AWG’s Counsel: So assuming all of thati® true and that one of his job duties
involved driving a car, based on what you knew of his epilepsy and the fact that
he had breakthrough seizurethink reported in the naical records every three

to four months, is that a job that yawould have told him he was medically
qualified to perform?

[objection omitted]

Dr. Seeley: If he was—I would naeommend operating a motor vehicle if it
was—if he was not six anths seizure free.

Doc. 178-4 at 1 (Seeley Dep. 50:13-51:2).
AWG’s Counsel: If Mr. Crumpley wadfered a position within two months of

experiencing a seizure and he understoatidhe of his job duties was to drive a
car, would you expect thae would volunteer that Head a seizure disorder?



[objection omitted]
Dr. Seeley: | have no idea what he would do.
AWG’s Counsel: Let me ask you a diffatequestion. Would you advise him that
he should let his employer know that heswat medically able to drive a car or
shouldn’t be driving a car because he hadld&geizure within the past six year --
six months?
[objection omitted]
Dr. Seeley: | would advise him that Bleould definitely let his employer know if
he—if he is going to operate a motoihi@e, he should let his employer know
that he has—has had seizures.
Id. at 1-2 (Seeley Dep. 52:6-53:1).

B. Analysis

Plaintiff argues that the cowshould exclude Drs. Kaplaand Seeley’s testimony because

it is inadmissible under Fed. R. Bv702 and the rubric inspired Baubert’> Federal Rule of

Evidence 702 provides:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the foraf an opinion or otherwise if:

(a) the expert’s scientifidechnical, or other specializéshowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based safficient facts or data;

(c) the testimony is the product ofiedle principles and methods; and

(d) the expert has reliablgpplied the principles and th@ds to the facts of the
case.

Fed. R. Evid. 702. The Supreme Court has destthetrial judge’s role under Rule 702 in this

fashion:

Faced with a proffer of expert scientifistenony . . . the trial judge must determine
at the outset . . . whetheetbxpert is proposing to testio (1) scientific knowledge
that (2) will assist the triesf fact to understand or deteima a fact in issue. This
entails a preliminary assessment whether the reasoning or methodology
underlying the testimony is scientifically valid and of whether that reasoning or

2

Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993).
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methodology properly can be applied to the facts in issue.
Daubert 509 U.S. at 592-93. In short, federalltjialges must function as gatekeepers and
ensure that “‘an expert’s testimony both restagaliable foundation and iglevant to the task
at hand.” Kumho Tire Co. v. Carmichaeéd26 U.S. 137, 141 (1999) (quotiDgqubert 509 U.S.
at 597). To determine expert testimanyeliability, the trial court may use tBaubertfactors.
In summary form, they ask the following questions:
(1) Has the theory or technigbeen tested (or can it be)? E23s it been subjected to peer
review and publication? (3) Is there a knowrpotential high rate of error and are there

standards controlling the teclyoies of operation? (4) Is tilgeory or technique generally
accepted within the relevant community?

Starling v. Union Pac. R.R. G&203 F.R.D. 468, 476 (D. Kan. 2001) (citiigmho Tire Ca.

526 U.S. at 149). “[T]hese factors are not exgkigones] and may not apply in many cases.”
Id. When the challenged experts are treating pigyss—as they are here—"these factors are a
bit unwieldy.” Id.

Defendants argue that Drs. Kaplan and Seeley are exempt from the Rule 702 analysis
because they treated plaintiff. Instead, ddémnts argue, the challenged testimony is admissible
as lay opinions under Rule 701.

“A treating physician is not coitered an expert witness if he or she testifies about
observations based on personal knowledgeydieg the treatment of the partyDavoll v.

Webh 194 F.3d 1116, 1138 (10th Cir. 1999) (citas omitted). “A treating physician’s
testimony is based on the physician’s personalkedge of the examination, diagnosis and
treatment of a patiendnd not on information acquired from outside sourc&sdeken v. Wal-
Mart Stores, InG.No. 99-4191-SAC, 2001 WL 115975it,*2 (D. Kan. Aug. 16, 2001)
(correction and citation omitted). A treatipgysician’s opinions about “the cause of any

medical condition presented in a patient, th@uisis, the prognosis and the extent of disability,



if any, caused by the condition or injury” are “enmgmassed in the ordinary care of a patient and
do not subject the treating physician”the requirements of an expeld. Also, “[a] treating
physician, even when testifying aday witness, may state ‘expefdcts to the jury in order to
explain his testimony.'Davoll, 194 F.3d at 1138 (citation omitted).

Here, both Drs. Kaplan and Seglreated plaintiff. So, #y may testify about things
they observed during their treatment. Anelitliestimony may includepinions encompassed
within their “ordinary care” of plaintiff. See Goeker2001 WL 1159751 at *2. But when the
challenged testimony goes beyond the scopeeopllysician’s personahkwledge based on his
examinations during treatment, the court mustyae it just as it wod any expert testimony.
See id(explaining, when “a treating physician istéstify on matters ridoased on his or her
observations made during the caral treatment of the party,’d@lphysician must be treated as
an expert).

The plaintiff couches his arguments to extd testimony by Drs. Kaplan and Seeley as
ones challenging three types of opinions: (1)ethbr plaintiff was qualifié to perform the job;
(2) the nature of driving laws; arfd) what plaintiff is expected to disclose to an employer. The
court adopts this numbering convention, addrespiaintiff's challenge in the following three
subsections.

1. Whether Plaintiff was Qualified to Perform the Job
Plaintiff seeks to exclude testimony fromsDKaplan and Seeley that opine whether

plaintiff was qualified to perfan his job with CMKA. This rquest reaches the first opinfon

3 le, “the effect of Plaintiff's seizure disorder on Plaintiff's qualification for employment with CMKA

and other employers, [and] his ability to perform job duties at CMKA or other employers . . . ."



and Dr. Kaplan’s fourth opinion about whahployment plaintiff should pursue. Also, it
reaches the opinion the fifth questigeeks to elicit from Dr. Seeléy.

First, the court provides a summanf its rulings on these opinions:

Opinion | Permissible Impermissible

First May opine about plaintiff's ability to | May not opine about whether plaintiff is
perform daiy activities gualified to perform thgob

Fourth May not opine about what employment

plaintiff should pursue

Fifth May testify about recommendations
made to plaintiff durig treatment

Plaintiff argues, first, thahe issue whether plaintifas qualified to perform the
essential functions of his job is an ultimate isthat the jury must decide. Then, he argues, the
guestions posed to Dr. Seeley that led to thie @pinion would confuse a jury. Finally, plaintiff
contends, Dr. Kaplan and Dr. Seglare not qualified to providestimony whether plaintiff was
gualified to perform the essential functionshef job because they have no specialized
knowledge and do not base their opinions on sufficient facts or dataimpodantly, plaintiff
notes, the two neurologists didt use the required two-stepadysis to determine whether
plaintiff is qualified under the ADA.

In their responses, defendants charactgiiamtiff’'s argumens differently. AWG

argues that “Drs. Kaplan and Seeley are noting as to whether Plaintiff was qualified to

l.e,

So assuming all of that to be true and that one of his job duties involved driving a car, based
on what you knew of his epilepsy and the fawt he had breakthrough seizures, | think
reported in the medical records every three to four months, is that a job that you would have
told him he was medically qualified to perform?

Doc. 178-4 at 1 (Seeley Dep. 50:13-20).



perform a certain job. Rather, the testimony isreffeo inform the jury what activities Plaintiff
was told by his neurologists would be safe fion to perform in light othis medical condition
...." Doc. 186 at 10. This, AWG contendsl] “assist the juryin determining whether
Plaintiff could perform the Asset Protemt Agent position safely . .. .Id. at 11. CMKA takes
a slightly different tack. It gues that Dr. Kaplan and Dre8ley informed plaintiff of the
driving restriction. So, CMKA asss, “if a position requires drivings part of the qualifications
of the job, and both doctors have personal knowledgéirming that Plaintiff cannot drive, then
they are qualified to testify that Plaintiff canrmwtshould not fill that pdicular job.” Doc. 187

at 10.

“An expert may offer an opinion even if itrtdoraces an ultimate issue to be determined
by the trier of fact.” Starling 203 F.R.D. at 476. “Neverthelessy expert may not simply tell
the jury what result ishould reach” by stating “legal conclusion.”ld. (citing United States v.
Simpson7 F.3d 186, 188 (10th Cir. 1993)). Here, thallenged opinions come from treating
physicians—not experts. “A triéag physician, even when testifig as a lay witness, may state
‘expert’ facts to the jury in aer to explain his testimony.Davoll, 194 F.3d at 1138 (citation
omitted). But the treating physician still mussedis opinion on plaintiff’'s ordinary care.
Goeken2001 WL 1159751 at *2.

Our court applied these restrantis to treating physicians 8tarling There, the court
allowed the treating physiciabs “explain how the symptoms of [Post Traumatic Stress
Disorder] impair[ed] a person’s daily activities203 F.R.D. at 477. But when the proponent of
the testimony proffered that the treating physicians would testify about the plaintiff's ability to

perform the duties of a specific job, the couduieed the proponent fay a foundation showing
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that the physicians knew the job dutidd. at 478. To reach this conclusi@tarlingexamined
the reasoning afarecki v. Nat'l R.R. Passenger Cqrf14 F. Supp. 1566 (N.D. Ill. 1996).

In Zarecki the court treated a treating physiciaofgnions as expert opinions because
the physician offered opinions about the cause ohii&s injury and the ifjuries’ foreseeability
based on the work conditions. 914 F. Sup.5at3. The court ruled that the physician’s
opinions were not based on panal observations because there was nothing in the record
suggesting that the physicihad visited the work siteld.

Starling followed this reasoning, requiring a faat foundation showing that the treating
physicians knew what the job entailed. 203 F.RD178. In closing, the court noted that “an
otherwise qualified social worker or physical medgée specialist could opgnabout the ability of
[plaintiff] to perform specific acts or job tasksld.

Here, as plaintiff contends, CMKA'’s arguntegoes too far for two distinct reasons.
CMKA's position assumes driving is an essalnfiunction and states legal conclusion—
whether plaintiff is qualified to perform ab. In contrast, AWG’s position is permissible.

CMKA begins by correctly asserting, “Thestimony of Dr. Kaplan and Dr. Seeley
related toPlaintiff’'s disability and how it affects &iability to perfornday-to-day activitiess
certainly under the purview of topics upon whahlaintiff's treating phgician is entitled to
opine pursuant to Fed. R. Evid. 701.” Doc. 888 (emphasis added). CMKA adds, “[i]f each
neurologist is qualified to make the determinatibat Plaintiff has a seizure disorder, each is
also qualified tdestify about life activities a persoarcand cannot perform due to that seizure
disorder” 1d. (emphasis added). As AWG points ouh€e‘testimony is offered to inform the
jury what activities Plaintiff was told by his melogists would be safe for him to perform in

light of his medical condition anaksist the jury in determininghether Plaintiff could perform

11



the Asset Protection Agent position safely.”. Doc. 186 at 10-11. This is permissible under
Starlings reasoning because the neurologists confiag tipinions to plaintiff's abilities to
perform daily activities. Those opoms, in turn, will assist the jurySeeFed. R. Evid. 701 (“If a
witness is not testifying as arpert, testimony in the form of awpinion is limited to one that is
... helpful to clearly understanding the witness’s testimony ortesrdiing a fact in issue . . .
). But CMKA exceeds Rule 701’s scope whearijues that these neurologists should be able
to testify whether plaintiff is qualified to fill a pgcular job—a legal conclusion that tries to tell
the jury how to decide the case.

In sum, the testimony proffered in tfiest opinion is impermissible. I8tarling the
court required a reasonable foundation showingttieatreating physicianenew plaintiff's job
duties. 203 F.R.D. at 478. But here, eaaeasonable foundation will not make the first
opinion permissible because the opinion would render two legal conclusion&tarleg court
did not face that issue because piffisought relief for tort liability. Id. at 470. So plaintiff's
gualification to perform a job wast an element of plaintiff's pna facie case. Here, it is an
element.See Adair v. City of Muskoge#23 F.3d 1297, 1304 (10th Cir. 2016) (holding, to
establish a prima facie case of discriminationjrglff must show: “le is qualified, with or
without reasonable acconmatation by the employer, to perfotire essential functions of the
job.”). So, an opinion about whdr plaintiff is qualified is a legal conclusion. Also, by opining
whether plaintiff is qualified to perform the jobgtheurologists necessarily must recite the job’s
essential functions—another legal conclusion @mel that neither expert has special training,
skill, or experience to provideSee Adair823 F.3d at 1307 (holding that to determine whether
plaintiff is a qualified individualthe court, first, inquires “wheén the plaintiff can perform the

essential functions of the job.”). So, to opineettter plaintiff is qualified to perform the job, the

12



treating neurologists must state two legal twsions. Although a treating physician may state
expert facts to expin their opinionssee Davoll 194 F.3d at 1138, he “may not simply tell the
jury what result it should reachStarling 203 F.R.D. at 476.

For these reasons, the coextludes testimony from DrKaplan and Seeley about
plaintiff's qualification for empbyment. But defendants properhay elicit testimony from Drs.
Kaplan and Seeley about “Plaiifis disability and how it affectiis ability to perform day-to-
day activities"—such as thing or being aloneSee idat 477.

These neurologists also may testify abowt advice they gave plaintiff about seizure
precautions. This advice would be basedtba physician’s personal knowledge of the
examination [and] diagnosis and treatment of a patieeéé Goeker2001 WL 1159751 at *2.
And so, treating physician testimoaog such advice is permissible.

This ruling also decides the dispute otrer fifth opinion. Although the question posed
by AWG's counsel in that opinion would be inopeer considering the court’s ruling here, Dr.
Seeley’s response is not. [Peeley responded, merely, “bwld not recommend operating a
motor vehicle . . . if he was not six monthgeee free.” Doc. 178-4 at 1 (Seeley Dep. 50:25—
51:2). This is the type of observation the ¢aupuld expect a treating physician to express
because it consists of a recommendation basdtle physician’s treatment of plaintifeee
Davoll, 194 F.3d at 1138. So Drs. Kaplan anél8g¢ properly may testify about their
recommendations to pldiff based on his condition.

To the extent that plaintiff's request indles the fourth opinion, the court finds that
testimony about whether plaintiff should pursue employment is like asking whether he is
qualified to perform a job. [t too far removed from a permissible recommendation based on

plaintiff's treatment and toolose to stating an impermibs legal conclusion—whether
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plaintiff was qualifiedo perform a job.SeeStarling 203 F.R.D. at 476. The court thus
excludes this type of opinion testimony.

For these reasons, the courmfis the portions of plairitis motion seeking to exclude
testimony about plaintiff's qualification to perfarcertain jobs and whamployment he should
have pursued.

2. The Nature of Driving Laws

Next, plaintiff seeks to exclude testimoriyoait the second opinion—"the law in Kansas
and Missouri on whether individuals with seigulisorders may operate a motor vehicle after
experiencing a seizure . ..."

The court summarizes its ruling in this fashion:

Opinion | Permissible Impermissible
Second | May testify about what they told May not testify about the actual content
plaintiff about the laws of the traffic laws

Plaintiff contends that Drs. Kaplan andefey are not legal experts and the driving
restriction can be communicated to the jury some other way. Thusntends, the court should
prohibit them from testifying thdthe law is” this, or that.

Both defendants respond that these negjists advise thepatients—plaintiff,
specifically—about their undstandings of Kansas and Missodriving laws as they apply to
persons with seizure disordeAWG adds that this testimony walhelp the trier of fact when
determining whether plaintiff could perfortime essential functions of the position.

As a fact witness under Rule 701, “[a] tiagtphysician’s testimony is based on the
physician’s personal knowledge of the examinatibagnosis and treatment of a patient, and not
on information acquired from outside source&beken2001 WL 1159751 at *2. Drs. Kaplan

and Seeley stay within those parameters whew tigstify about the advice they gave plaintiff
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about the driving laws because they gthis advice while treating plaintiffSee Davoll194

F.3d at 1138. They exceed those parameters, howelen they testify what the law is. That
status is information acquired from an outssderce and would requirdegal expert’s opinion.
See Goeker2001 WL 1159751 at *2 (“A treatinphysician’s testimony is . not [based] on
information acquired from outside source@mphasis added)). Defendants have not qualified
either neurologist as axpert in driving laws.

In short, these neurologists may testify whatyttold plaintiff about the laws as part of
their treating relationship with himThey may not testify that the law is what they say it is. For
these reasons, the portiohplaintiff's motion seeking thisxclusion is granted in part and
denied in part.

3. What Plaintiff is Expected to Disclose to an Employer

Finally, plaintiff argues thahe court should prohibit Dr&aplan and Seeley from
testifying about what plaintiff is expected to dase to an employer. This dispute encompasses
the third opinion and the first questiposed in the sixth opinion.

These are the court’s rulings on these subjects:

Opinion | Permissible Impermissible
Third May not testify about what plaintiff is
expected to disclose to an emysD
Sixth May testify about recommendations | May not testify about what plaintiff is
made to plaintiff durig treatment expected to volunteer to an enyxdo

Plaintiff contends that neithéoctor is qualified to testify ithis manner because there is
no indication that they have atnaining on ADA disclosures. Iresponse, defendants argue that
these neurologists are not engaging in a lagalysis of disclosurebligations; instead,
defendants contend, their expectations of whahpthshould have disclosed is an extension of

their advice to himlaout seizure precautions.
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Defendants’ argument does not convince thetcoidvice to plaintiff is something the
court already has found involves treatment. tBate is no suggestion the facts that the
neurologists conveyed the dispuedgectations to plaintiffSo, the court concludes that the
neurologists’ opinions about whatthexpected plaintiff to discée to a putative employer is not
based on their treatment of plaintifhee Davoll194 F.3d at 1138.

But this conclusion does nsolve the dispute. Irddition, the court must analyze
these opinions as it doesyaexpert testimony offered undeaubertand Rule 702See Goeken
2001 WL 1159751 at *2. The court must enghad the proffered opinions rest both on “a
reliable foundation” and are “myant to the tgk at hand.” Kumho Tire Cq.526 U.S. at 141
(quotingDaubert 509 U.S. at 597). The court concladbat Dr. Kaplan and Dr. Seeley’s
expectations of what plaintiff should discldsean employer are not relevant because their
expectations will not assist the trier of fa&eeDaubert 509 U.S. at 592-93 (“the expert [must]
testify to scientific knowledge thatill assist the trier of fact tanderstand or determine a fact in
issue”). With all respect fahe physicians’ medical training and experience, their opinions on
this subject are no better informed than ameomember of our society. And permitting two
credentialed witnesses ¢pine about this question might ngéall the jury to think that their
opinions matter because of their medical acumen.

Even if Dr. Kaplan and Dr. Seeley’s expgtdns somehow were relevant, they do not
rest on a reliable foundation. They do no msspecial knowledge draining. For these
reasons, the court excludiestimony from these witnesses abat&t plaintiff was expected to
disclose to an employer, pgesented in the third opinion.

This ruling also decides the question fag #ixth opinion. TheréAWG's counsel first

asked Dr. Seeley what he expected plaintiffatunteer to an employer about his condition. The
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court discerns no real difference between “disgl@nd “volunteer” in this context. So this
guestion is improper in light ahe court’s ruling. But, in adrast, the second question AWG’s
counsel asked Dr. Seeley in the sixth opiniopeemissible. AWG’sounsel asked, “Would you
advise [plaintiff] that he should let his employeow that he was not meddilly able to drive a
car or shouldn’t be driving a car because he haddahgeizure within the ga. . . six months?”
The court already has determined that theseahegists may testify properly about advice they
would give plaintiff based otheir treatment of him.

For these reasons, the courmps plaintiff's Motion to Exclude (Doc. 177) in part and
denies it in part, as described in detail in this Order.
Il. Motions for Summary Judgment

Now, the court turns to the motions farmmary judgment. Each party requests
summary judgment. Plaintifegks partial summary judgment thre issue whether his seizure
disorder qualifies as a disability under the ADA. Both defendants ask for summary judgment
against plaintiff's two claimsAnd AWG also seeks summary judgment on the issue whether it
was plaintiff's employer.

For the reasons explained iretrest of this Order, theoart grants plaintiff partial
summary judgment, grants AWG summary judgmant grants in pagnd denies in part

CMKA'’s Motion for Summary Judgment.
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A. Facts

The following facts are either stipulated fataken from the Pretrial Order (Doc. 173),
uncontroverted or, where controverted, statetiénlight most favorable to the party opposing
that particular summary judgment motio8cott v. Harris 550 U.S. 372, 378 (2007).

1. Plaintiff's Seizure Disorder and His Treatment

Plaintiff has a diagnosis of epilepsy becanedad recurrent seizures that were
unprovoked. Epilepsy is characterized by individuedisodes which come in the form of
seizured. Plaintiff has had a seizuresdider for at least 11 years. When he turned 16 years old,
plaintiff started seeing a physiai@egularly about hiseizure disorder. Two of plaintiff's
treating neurologists were DBeeley and Dr. Kaplan.

Plaintiff considers his family medicine doc, Dr. Ferguson, to be his primary care
physician. Dr. Ferguson is nohaurologist and fewer than 566 his patients have a seizure
disorder. Dr. Ferguson did not take over plaintiff's seiname from plaintiff's treating

neurologists. But from approximately ©ber 2015 to April 2017, Dr. Ferguson was the only

® Inits Memorandum and Order dated April 13, 2017 (Doc. 112), the court noted that some of the
evidence plaintiff intended to rely on in his Response to AWG's Motion to Dismiss or, in the Alternative,
for Summary Judgment “was not yet admissible.” Doc. 112 at 17. The court explained that “[tjo make
this evidence admissible . . . plaintiff siudepose AWG and/or [CMKA] employeedd.; see Adler v.
Wal-Mart Stores, In¢.144 F.3d 664, 671 (10th Cir. 1998) (“[Summary judgment facts must be identified
by reference to affidavits, deposition transcriptsspecific exhibits incorporated therein.” (citimiomas

v. Wichita Coca-Cola Bottling C0968 F.2d 1022, 1024 (10th Cir. 1992)Blaintiff continues to rely on
inadmissible evidence at this stage, and AWG objeSpecifically, plaintiff relies on Documents 65-1 (a
December 15, 2014 email between an unknown sender and recipients), 65-10 (October 10, 2014 email
traffic between Cindy Davis and Jeff Harper), 6544 untitled summary of vamis events in 2014), and
200-16 (CMKA Termination Report) for his additionatetments of material fact in response to AWG's
Motion for Summary JudgmenBeeDoc. 199 at 52-53. But, plaifftfails to cite to any deposition
transcript or affidavit purporting tmake these documents admissible as evidence. In brief, plaintiff fails
to authenticate these documents in any way. Hl&ypresent hearsay problems. The court thus
excludes them when rulinggrsummary judgment motions.

6 Epilepsy is a physiological condition or diserthat affects plaintiff's neurological system.

" Seizures occur in an episotishion and is an episodic condition.
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doctor managing plaintiff's seizure disord@iroughout his treatmenf plaintiff—including
the period at issue here, 2014—Dr. Ferguson al@giglaintiff that he needed to seek
treatment from a neurologist. Dr. Ferguson dodsirik plaintiff sought oreceived consistent
treatment by a neurologist during 2014. ButBerguson believed plaintiff was receiving some
seizure care from Dr. Kdan during that period.

a. Seizures

Plaintiff's seizure disorder causes himexperience both grand mal (or tonic-clonic)
seizures and complex partial seizures. Grand mal seizures cause plaintiff to lose consciousness.
During a complex partial seizure, plaintiff hasffidulty doing anything purposefully.” Doc.
176-1 at 10 (Seeley Dep. 135:1-4).

Epilepsy—through seizures—affeastivities of daily living. Dr. Seeley and Dr. Kaplan
opine that when plaintiff is hawg a seizure, he is unable to penfi manual tasks, his ability to
concentrate is limited, and he is substdigtiamited in his ability to communicate.

Generally, plaintiff's seizuwes are between three and six months apart. Since 2008,
plaintiff has never gone more than six monthisveen seizures. But he never has had seizures
on back-to-back days. As he explained to higals, plaintiff sometimes experiences an aura—
a warning that a seizure is coming on; but sometimes he does not.

During past seizures, plaintiff has baerconscious for as long as 45 seconds. He
characterizes the period after unconsciousness asrfgdo,” and he explained that it can take
up to five minutes for him to “come aroundDoc. 183-2 at 4 (Crumpley Dep. 10:1-6). In 2013
and 2014, plaintiff's seizures lasted between 60 and 90 seconds.

After a normal seizure, plaintiff is in a posttstate for as long as an hour and he also

has a headache. Dr. Ferguson witnessed onaiatifils seizures and rted that plaintiff had

19



very “little postictal,” meaning “within a very, v short period of time he was back to exactly
where he was before he came ibc. 200-7 at 3 (Ferguson Dep. 93:4-10).

Plaintiff has a history of breakthrough seizurdsis means that gintiff continued to
have seizures even though he was on medicakonpatients who hawgeneralized tonic-clonic
seizures, like plaintiff, taking medication consigtly and in the right amount is crucial for
controlling a seizure disorder. phaintiff's case, his medicatns did not always control his
seizures.

Although there is no cure for seizure disord®izure surgery elimates a patient’s
seizures 20 to 25 percent of the time. A Vagatve Stimulator is another medical option for
patients with seizure disorder. In Dr. Kaplan’s experience, this treatment can result in
significantly improved seizure contrim about 75 percent of patients. Dr. Seeley repeatedly
recommended a Vagal Nerve Stimulator to plitai help him control the number of seizures
he experiences. Dr. Kaplan also believes pfainas a good candidate for this procedure. But
plaintiff did not undergo the procedure becalissed on his own personal experience, he did
not feel he needed it. Plaintiff believes thatdidn’'t need the procedure because his seizures
occurred so far apart andlder than seizures he hagtnessed others experience.

Plaintiff failed to follow the directives frorDr. Seeley, his treatingeurologist, to seek
regular follow up care. Between January 2040 Bebruary 2013, plaifitifollowed up with Dr.
Seeley two times. Plaintifffent 11 months from Januaiy December 2010 without following
up with Dr. Seeley. He then went anatkegght months—until August 2011—without follow up

care. Finally, he went until February 2013—18ntihs—without following up with Dr. Seeley.

20



b. Seizure Precautions

Plaintiff's treating neurologistwarned plaintiff about standard seizure precautions
during his treatment for hisigerre condition. These precauts included refraining from:
driving a vehicle; working atertain heights; and workingaale or being alone for extended
periods of time for six months after a seizufidne neurologists recommended these precautions
to decrease plaintiff's risk aferious, adverse events whilkperiencing a seizure, which are
more common within the six months after a sezuBecause of the seriousness of the risk,
driving within six months after a seizure is one of the most important precautions. The seizure
precaution against working alonelming alone for extended perioafstime is also important
because an individual with aizere disorder risks complicatis such as choking, aspiration
pneumonia, or Sudden Death of Epilepsy (“SUDEP”).

Plaintiff's doctors informed him that it ifégal for him to drive in Kansas and Missduri

within six months after he experiences a seiziet plaintiff cannot ecall definitively whether

Kansas drivers’ licensing law provides:

Seizure disorders which are controlled shall natdresidered a disability. In cases where such
seizure disorders are not controlled, the doeet the medical advisory board may recommend
that such person be issued a driver’s licensdriiee class C or M vehicles and restricted to
operating such vehicles as the division determiné® appropriate to assure the safe operation
of a motor vehicle by the licensee. Restrictedrises issued pursuant to this paragraph shall
be subject to suspension or revocatibar the purpose of this paragraph, seizure disorders
which are controlled means that the licensekas not sustained a seizure involving a loss

of consciousness in the waking state withisix months preceding the application or
renewal of a driver’s license and whenever a person licensed to practice medicine and
surgery makes a written report to the divison stating that the licensee’s seizures are
controlled. The report shall be based on an examination of the applicant’s medical
condition not more than three months prior to the date the report is submitted. Such
report shall be made on a form furnished to the applicant by the division. Any physician who
makes such report shall not be liable for any dgsaavhich may be attributable to the issuance
or renewal of a driver’s license and subsequent operation of a motor vehicle by the licensee.

Kan. Stat. Ann. § 8-247(e)(6).
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he investigated the legality of driving in tosircumstances. His understanding was that, as a
Missouri resident, he could not drif@ three months after a seizure.

Dr. Seeley told plaintiff about the seizyprecautions, including the one against driving
within six months after a seizure. Dr. Seeley aisplays posters in haffice that advise it is
illegal in both Kansas and Missotw drive within six months of a seizure. And Dr. Kaplan
strictly cautioned plaintiff that it waillegal to drive in the six mohns after a seizure, and that he
could “seriously hurt or even kill someonénhé were to have an episode or seizure while
driving.” Doc. 180-3 at 9 (Kaplan Dep. 51:23-%R: Despite the standard six-month seizure
precaution, Dr. Kaplan opined thatintiff should not drive at all unless he has seizure surgery
and is seizure free for two years. Even smaltures can pose a danger to someone who is

driving a motor vehiclé.

Missouri drivers’ licensing law provides:

The director, having good cause to believe that an operator is incompetent or unqualified to
retain his or her license, . . . may requirefibeson to submit to an examination as prescribed

by the director. Upon conclusion of the examination, the director may allow the person to
retain his or her license, may suspend, densewoke the person’s license, or may issue the
person a license subject to restrictions as providestgtion 302.301 If an examination
indicates a condition that potentially impairs safe driving, the director, in addition to action
with respect to the license, may require the@ets submit to further periodic examinations.

Mo. Rev. Stat. 8 302.291. A person is incompetemirive a motor vehicle when he “has become
physically incapable of meeting the prescribed requires of an examination for an operator’s license
...” 1d. 8 302.010(8).

The court may judicially notice state statut€emmons v. Bohannpfi18 F.2d 858, 865 n.5 (10th
Cir. 1990),vacated on other grounds on reheari®g6 F.2d 1523 (10th Cir. 1992). This includes notice
taken at summary judgmen®t. Louis Baptist Temple, Inc. v. FQIED5 F.2d 1169, 1172 (10th Cir.
1979),abrogated on other grounds cGregor v. Gibson248 F.3d 946 (10th Cir. 2001).

°  Dr. Ferguson opined that a neurologist shouide seizure precautions to their patients, including,

specifically the precaution against driving a motor vehidie was not aware of the laws in Kansas or
Missouri about driving a motor vehicle after experiencing a seizure.
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Plaintiff never disclosed his seie disorder to either the State of Kansas or the State of
Missouri. Specifically, when gairing or renewing his drivericense, plaintiff never has
disclosed that he has a seizdrgorder. Plaintiff did not retlavhether the Missouri driver’s
licensing agency asked him about a seizurerd&ovhen he submitted his driver’s license
application.

Plaintiff agrees that the reason foizsee precautions—including the ones against
driving, working at certain heights, and wargialone or being alone for extended periods of
time—is for the safety of himself and others.e8fically, plaintiff knows and agrees that it is
dangerous for him (and others) to drive a caimduthe six months after he has experienced a
seizure because of the potential for anothizuse, and possibly causing him to crash and hurt
himself or others. But, plaintiff did not comply with the directivesfrhis physicians against
driving a vehicle for six monthafter experiencing a seizure because he needed to work and had
needed a way to get to work. Plaintiff has driegi continues to drive within six months after
seizureg?

Plaintiff has had two motor vehicle accidettiat occurred because he had a seizure
while he was driving—one on March 16, 2008, and another on May 4, 2015. Both accidents
injured plaintiff. During the 2008 accident, plaifit younger brother was in the car with him.
Plaintiff remembers waking up in the backaof ambulance after tt#15 accident. After the
2008 motor vehicle accident, plaintiff only toakwveek off from driving. And after the 2015
motor vehicle accident, he took threddar days off before driving again.

Regardless of any safety comgrplaintiff has chosen nta abide by driving laws and

his doctors’ seizure precautions when he doésagiee with them. Heoes not believe he

10 Plaintiff's mother also has expressedaens about him working alone and driving within six

months of a seizure.
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should be treated differently than a diab®tiose blood sugar may plummet and cause him to
pass out while driving.

The seizure precautions, notwithstanding,mileicontends his doctors never have
restricted him from performing any activity.

2. Agreement between AWG and CMKA

CMKA provides security and investigative seegdo its clients. Those services include
armed and unarmed security guarding, arexetutive protection, sexty consulting, and
investigative services. In August 2013, AVE&d CMKA entered into an Unarmed Premium
Asset Protection Service Agreement (“AgreetfienThis agreement provided that CMKA
would supply Asset Protection Agenig( security guards) to prade security and related
services for AWG'’s location in Kesas City, Kansas. The Agreent provided, in relevant part:

II. PERSONNEL

a. All Asset Protection Agents furnighby CMKA shall be employees, agents or

subcontractors of CMKA, whicis acting as an independeamintractor for [AWG].

CMKA will pay all wages and appropriate expenses, and, for its employees, all

Employers’ Federal, State, and Soci8kcurity taxes, Federal and State

Employment taxes, and any other requpedsonnel taxes. [AWG] shall not direct

or supervise any of CMKA’&sset Protection Agents.

b. CMKA will provide its Asset Protection Asgpts with uniforms, and all necessary

equipment, as mutually agreed upgmetween [AWG] and CMKA. [AWG] shall

have the right to reject for any remsany Asset Protection Agent assigned by

CMKA to [AWG] facility, and CMKA shallprovide a satisfactory replacement as

soon thereafter as possible.

c. [AWG] agrees that it will not emplogs an Asset Protection Agent or in any

related capacity, directly or indiry, any person who has been employed by

CMKA and assigned to the [AWG] facility, for a period of one hundred eighty
(180) days following the last date which CMKA employed that person.
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lll. SCOPE OF WORK

b. The conduct and scope of responsibiityll Asset Protection Agents assigned
to [AWG]'s facility shall be governed bgolicy, rules and Post Orders mutually
agreed to by both parties and made a phthis Agreement. This data may be
revised and supplemented at any timeviiting upon mutual agreement of both
parties. No alteration of Post Ordeen be given by [AWG] unless in writing and
signed by both parties.

c. It is understood that CMKA will be responsible for the hiring, uniforming,
training, and supervision of all Asset Rration Agents provided for [AWG] unless
otherwise agreed to by [AWG] . . . .

IV. BILLING, TERMS AND RATE GUARANTEES

a. CMKA will deliver weekly invoices containing a complete detail of the hours
worked by CMKA'’s employees on-site asget Protection Agents to [AWG] at the
address specified. A detailed statemenhthe number of hours worked by each
Asset Protection Agent will also be suppl@dnade available at [AWG]'s request.

Invoices shall be due and payable upon reagithout offset of any kind or nature
whatsoever . . ..

Doc. 180-10 at 1-2. Also the Agreement required CMKA to maintain “statutory worker’s
compensation insurance . . . [and] employedbility insurance.” Do. 180-10 at 4. The
Agreement required AWG to pay CMKA $16.00 for each service hour worked by CMKA
employees at AWG's facility. CMKA magad overtime, and AWG only paid CMKA the
overtime rate—time and a hal—when AWG regted a specific agent to work beyond the
schedule or when the agent worlk®da nationally-recognized holiday.

AWG originally entered the Agreementith CMKA so that CMKA could provide
security officers to staff the AWG Guard Sha¢kve months later, AWG decided to outsource
this position. In March 2014, CMKA began prdwig personnel to cover some of the desk
security officer (“Desk Officer”) shifts and limited patrol/EMT (“EMT/Patrol Officer”) shifts at

AWG's location in Kansas City, Kansas. lalty, CMKA provided Asset Protection Agents to
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cover the Desk Officer position for 88 hours perek and the EMT/Patrol Officer for 56 hours
per week. Beginning about June 2014, AWG reddledhumber of houri$ needed from the
CMKA Asset Protection Agents for the EMT/Patfolficer position from 56 hours per week to
16 hours per week.

3. Plaintiff's Application to CMKA

Plaintiff responded to a CMKA posting ondigslist seeking “EMT/Security Guards
(unarmed) to work at a Kansas City, KS busine&e&Doc. 183-4 at 1. He submitted a cover
letter and his résumé to CMKA. The Craiggiii posting was the onlyb description plaintiff
saw for this position. It listed the experiencel ghe skills required. The advertised position
required a certified and licensed EMT who welg&able, punctual, traworthy, and customer-
service oriented. Also, the position requiggmbd oral and written communication skills, basic
computer operation skills, professional eggntation of the corapy, good physical condition,
and a neat and clean appearance.

In early March 2014, plaintiff interviewed for the job. Two CMKA supervisory
employees—Terry Threadgill and Jeff Harper—intewed plaintiff. During the interview, they
did not ask plaintiff whdter he suffered from any medical cdiahs. They also did not ask this
guestion after he was hired. And although pifiikbhew during the application and interview
process that the position mightlude driving and working alonée did not inform anyone at
CMKA about his seizure disorder thre seizure precaution directive®( no driving or working
alone). Because he had suffered a seizudamuary 2014, the seizure precautions warned
plaintiff against driving or wiking alone until July 2014. Butahtiff told Mr. Harper during
the CMKA interview in March 2014 that he walysically able to perform the job duties,

including driving and working alone, even thbutpat contradicted the directives he had
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received from his doctors. Plaintiff agreeshie:his seizure disordend related restrictions
from CMKA so he could get the job there.

Not long after the interview, CMKA hired pl#iff as an Asset Protection Agent and he
held that position throughouteghlime he worked for CMKA. He was an on-call employee,
which meant that CMKA called him to work when hours were available. The job duties of an
Asset Protection Agent differed depending on theds of the customer and the job site. An
Asset Protection Agent assigned to AWG workethamguard shack, worked at the front desk,
performed EMT duties, and performed patrol duti§cheduling for the Asset Protection Agents
varied based on the clients’ needs. BatrfiMarch through May 2014, AWG only needed Desk
Officers—not EMT/Patrol Officers.

AWG was not involved in plaintiff's appli¢@n or interview process. Nor was AWG
involved in the decision to hinglaintiff. Generally, AWG wa not involved in CMKA’s Asset
Protection Agent hiring process. But onywi8, 2014, Rod Smith, CMKA'’s Chief Operations
Officer, sent Jerry Burke, AWG’s Senior Mayga for Corporate Security, an email with
candidates’ resumes attached. Mr. Smith toldBdirke that he was attending the interviews “to
get a better sense of who to selector at least [who] to offdo you as a candidate.” Doc. 180-
27 at 2. After one of the candidates complétiscbackground check and initial drug screening,
Mr. Smith planned to send the candidate over & look by” Mr. Burke and AWG'’s Security

Supervisor in Kansas City, Kansds.!!

1 Since March 2014, CMKA has not had any clients—other than AWG—who required EMTS.
CMKA never had tried to recruit EMTSs for any wkaassignments before its relationship with AWG
began. CMKA experienced difficulty finaly qualified people to fill these positions.
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4, Plaintiffs Employment Paperwork, Pay, and Benefits

CMKA conducts a new hirerientation program. ihcludes reviewing the CMKA
Employee Handbook and completing necessapgpeork. Plaintiff has no independent
recollection of this orientation. But likgd receive the CMKA Employee Handbook, the Asset
Protection Agent Employee Handbook Supplemand, Safety Program Handbook. Plaintiff
reviewed the CMKA Handbook and signed an ackedgement form confirming that he had
received, read, and understood the pediéncluded in CMKA’s Employee Handbodk.

The CMKA Employee Handbook contains a ProgresBisgeipline Policy with six levels
of discipline, culminating with dismissal. The dismissal subsection included the following
provisions: “Actions takemay deviate from recommendations listed due to extenuating
circumstances,” and “Project Managers haweatthority to execute immediate suspensions
from the site based on th@uidgment.” Doc. 209-15 at 49-50.

The Handbook also listed ten offenses ttmild result in immediate dismissal:

1. Possession of unauthorized weapons at work.

2. Abandoning post withdyproper relief.

3. Using or being under the influence afcohol, intoxicants, illegal drugs,

controlled substances (ilclude certain prescrign drugs) while on the job.

4. Falsifying any CMKE or client recordhcluding applicatia, timesheets, logs,

tour reports, and requests for reimbursements.

5. Theft of or deliberate damage CMKE or client property.

6. Violation of CMKE's use of frce/escalation of force policy.

7. Conviction for or pleading gliy to violation of anyfelony criminal statute or

code.

8. Repeated violation of safety rules.

9. Sexual or other harassment of clienhestcontractor or [CMKA] employees.

10. Sleeping on the job.

Id. at 48—49.

12 Plaintiff does not recall ever seeing or receiving any AWG employee handbook.
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Plaintiff also read the CMKA policies about Equal Opportunity #sedAmericans with
Disabilities Act that areontained in the CMKA Handboollaintiff knew he could ask
guestions if he did not understaauay of the policies, but he ditbt need to ask any questions.
Plaintiff understood the policiesAnd he knew at the outset of his employment with CMKA that
if he had any concerns or complaints aboutrdisoation or retaliation, he had an obligation to
report them to CMKA.

During the time he worked for CMKA, plaifftsigned off on various other paperwork.

It indicated that he received, read, and understood CMKA'’s programs and policies. These
programs and policies included a non-discrimoraand anti-harassment policy, a time sheet
submission policy, and a scheduling guidance gol#elaintiff also signed CMKA'’s Conflict of
Interest and Outside Employment Stateménacknowledged that CMKA was his sole
employer. Finally, plaintiff signed a business protection agreement with CMKA.. In it, plaintiff
indicated that he was an at-will employeeCdiKA. Plaintiff does notecall ever signing any
similar pre-hire paperwork with AWG.

On March 5, 2014, plaintiff acknowledgedthe would be required by CMKA (not
AWG) to obtain “investigator/assprotection licenses for [his] spective areas of responsibility
upon hire,” and he did, in fact, obtdhose licenses. Doc. 60-7 at 2.

On April 8, 2014, Ms. Threadgill confirmed CMK#offer of employment to plaintiff by
letter. This letter confirmed plaintiff's rate of pay, provided him with information about the
license that CMKA required plaintiff to semu(including a statement that CMKA would
reimburse licensing fees after bempleted six months of engyiment), and noted that CMKA
would issue plaintiff its standarchiform. Ms. Threadgill alsoonfirmed to plaintiff that his

employment with CMKA was at-will, and the lettdid not create a contract for employment
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with CMKA of a definite duration. Plairffialso received aexond letter from CMKA
explaining that he would be eligibler CMKA’s employee stock ownership plan.

During his employment with CMKA, CMKA paid plaintiff at the rate of $10.00 per hour.
He never received any pay or salary from AWENG did not set plaitiff's pay rate, issue
plaintiff paychecks, or pay his employmemntda. Plaintiff signegaperwork authorizing
CMKA to pay him through direct deposit; he didt sign any such paperwork for AWG. And
CMKA provided his tax forms. Finally, plaifitisubmitted federal 1-9 paperwork to CMKA, not
to AWG. AWG provided plaintiff no benefits. Hid not receive stockwnership or insurance
from AWG, and, if he took vacation day@VIKA—not AWG—paid him for those days.

CMKA maintained a personnel file on plaiiiiti CMKA required plaintiff to fill out
timesheets for CMKA; he did not submit time records to AWG. AWG required plaintiff to
create daily activity reports and daily shift sunmi@s which detailed activities that occurred
while plaintiff provided services on site at AWAWG maintained these reports and summaries
in its records.

5. Plaintiff's Assignment at A WG

From March 2014 through August 21, 2014, plaintiff was employed by CMKA and
assigned to AWG'’s Kansas Citgansas facility. During thantire time, his CMKA job title
was Asset Protection Agent ahis AWG job title neer changed from Desk Officer/EMT.
While plaintiff received one deof training for the EMT/Patrol Officer position, he never
worked in that position during his time at the @Nacility. He worked only as a Desk Officer.

While plaintiff worked at CMKA, mos€MKA on-call employees were assigned a
specific post at a specific location. But tlssignment could change. A majority of CMKA'’s
on-call employees working in a security guard twdel a designated platego for their weekly

work. They usually reported to the same tamrg but that location changed at times. CMKA
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provided unarmed security officeis four or five businessestar than AWG. They included
Aberdeen Village, Notre Dame de Sion, and Stl Bahool. Aberdeen Village was a retirement
community located in Olathe, Kansas, thatvided retirement and hospital-type services,
including three different levelsf progressive care. Two (WA on-call employees staffed the
Aberdeen Village assignment, though they wordétitrent shifts. Only one CMKA employee
at a time would actually worét the location. In 2014, CMKABelieved one of the on-call
employees assigned to Aberdeen Village wdildeaving and thus create an open position
there. So when plaintiff became unhappthvhis duties at AWG and AWG was unhappy with
his performance, CMKA considered moving ptéfrto that potential opening. But ultimately,
the position never opened.

In 2014, Mr. Smith was CMKA'’s Chief Operag Officer (“COQ”) and Vice President
of Operations. Mr. Harper served as its @piens Manager, and lveas plaintiff's direct
supervisor. Ms. Threadgill worked as a Casendiger in the Protective Services department and
she was another of plaiffts supervisors.

a. Duties

Asset Protection Agents worked three differgimifts at AWG: midnight to 8:00 a.m.;
8:00 a.m. to 4:00 p.m.; and 4:00 p.m. to midnightVG employee shifts were slightly different;
their shifts started 30 minutes earlier becahsg were scheduled for a 30-minute lunch.
Plaintiff generally worked an overnight shift @night to 8:00 a.m.). Normally, there only were
two IT employees in the building dag this shift. Plaintiff ex@ined that if he had a seizure
they would not be able to help until afteetbeizure had subsided and he called them.

The essential functions of AWG positier$or both AWG employees and CMKA Asset

Protection Agents assigned to AWG—were iifead by the individuadepartments and their
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hiring managers. AWG did not require each departrieeligt out the esséial functions of each
job.
I EMT/Patrol

Mr. Burke—AWG'’s Senior Manager for Quorate Security—listed the essential
functions of the AWG EMT/Patrol Officer piti®n in 2014 as: conducting patrols by vehicle
and on foot of the entire AWG facility (including another building down the street); and handling
medical calls at any of those faciliti€s The patrol duties included checking parking lots, and
foot patrols of the corporate office, anotbeilding, and the warehous@Ar. Burke identified
other essential functions of the EMT/Pat@dficer position as: performing drug screens;
handling post-accident drug and dlobscreens; assisting the D&3icers (giving them breaks
and thus requiring cross-tramg on Desk Officer duties); cheok fire extinguishers in the
corporate building; assisting with condugtipreemployment background checks; monitoring
cameras; accessing control; checking emergkglets and doors; responding to alarms; and
performing floor and door checks.

Mr. Burke explained that AW@quired its EMT/Patrol Officers to drive motor vehicles
because the AWG warehouse facilgya million square feet thatoupies more than 40 acres of
land. And AWG required EMT/Patr@fficers to patrol that entiracility. Also, EMT/Patrol
Officers could access another facility that tihey to patrol only by driving on public roads.
Finally, EMT/Patrol Officers may have to take someone to a medical clinic. This function

required an ability to drive on public roadSonversely, Mr. Harper—CMKA's Operations

13 The AWG campus has traffic from common carriers, contractors, and vendors. This traffic includes

tractor-trailers carrying 80,000-patimigs. AWG bans bicycles for safety reasons, except in employee
parking lots. The AWG warehouse is a 24/7 operatigih trucks coming and going at all hours.
Plaintiff estimates that the entire facility covers 10-12 city blocks.
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Manager—nbelieved that the only purpose forEMT driving a motor vehicle was to respond to
a medical call as quickly as possible.

While the number of medical calls in a tgal week requiring the EMT/Patrol Officer to
respond varied from week-to-week, the numbearadls had reached as many as 10 in one week.
The only means of transportation to responohéalical calls that were far away on AWG’s
campus was by using an AB\patrol vehicle.

Plaintiff agreed that the primary duties o tEMT/Patrol Officer rquired him to provide
EMT assistance as needed while working at the front desk, alone during the night shift, or when
patrolling the area in a client vele. Plaintiff also agreed thdtiving was an essential function
of the EMT position.

From March 2014 through at least AugRéti4, AWG did not hav24/7 EMT coverage
at its Kansas City, Kansas location.

Before plaintiff began his assignment at AWG, he was certified as a medical first
responder and had learned skills like takinmpll pressure, monitoring heart rates, setting
splints, and performing other general emergencgica¢skills. The only training he needed to
receive at AWG about EMT services were &8 specific protocols, where AWG kept
equipment, and related knowledge.

. Desk Officer

The essential functions of the Desk Officeripos included sitting athe front desk of
AWG's corporate office, answery phones, transferring calls teetproper divisions after hours,
monitoring cameras, accessing control, cotidggreemployment background screens, and
conducting floor and door checks. The Desk Offadep was responsible for tracking who was

in the building in case of emergency.
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The floor check and door chepdb duties included checking ¢ain offices on each floor
to ensure they were locked. During the flood @oor checks, Desk Officers were supposed to
check offices for lights that were left on, leadsiwater pipes, and ensure generally that
“everything was in order.” Doc. 180-12 at QufRe Dep. 54:17-19). During these checks, Desk
Officers also ensured that alldividuals in the building weregged into the computer system.
AWG required every Desk Officéo perform floor and door checks at least once per shift—even
when the outgoing officer had performed a flaad door check right before leaving. The only
Desk Officers exempt from performing these dsewere the ones assigned to the day shift
during the work week. Unlike EMT/Patrol OfficgrDesk Officers wermot required to drive
cars.

AWG provided plaintiff with justwo types of training aboutéhfront desk duties. They
were: which websites to use to conduct lgmokind checks on individuals applying for work at
one of AWG’s member’s facilities; and whatas of the building to monitor using the video
monitors located at the front desk. Ambésrlan—an AWG employee—showed plaintiff how
to perform the background check portion ofdhigies. Plaintiff already knew how to use the
computer, view a computer monitor, and fill out a report.

The security officer position at the GuardaBk was a different position than either the
Desk Officer or EMT/Patrol Oféer role. Plaintiff never worked in the Guard Shack and was not
interested in working in that position.

iii. Daily Activity Reports and Post Orders

Asset Protection Agents were requiredilaut Daily Activity Reports for each shift

they worked. They were required to complitis report fully. The Daily Activity Report

included a section at the bottom entitf@aronological PatrolLog. If something unusual
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occurred, or there was suspicious activitg.(they deactivated a badge or the police or an
ambulance was called) the Desk Officer was reqglio note that event this portion of the
report. And before plaintiff was removeaifin AWG, Mr. Burke had instructed the Asset
Protection Agents to note on their Patrol lwaigen they had conducted their floor rounds.

Desk Officers were not requitdo list each office that &y checked during their floor
checks on the Daily Activity Report. But if affice that was supposed to be locked was found
unlocked, the Desk Officer needtnote that on his Daily ActivitiReport. Desk Officers were
also required to notify Mr. Bile and Mark Hulett—AWG'’s Kansas City Security Supervisor—
if they found any office unlocked.

Besides orientation that trained Asset PriidecAgents on how to perform the job duties,
there were also “post orders” and emails thavisled the agents with guidance. Post orders
outlined specific duties, policiesyr procedures for a particuldepartment or job description.
They constituted the reference manual, whickkD@fficers used to learn and understand what
they were supposed to do. The post orderseadptained how individualgere to perform their
job functions. In 2014, the Security Department jpoders were kept at the front desk (for the
Desk Officers) and in the Securitifioe (for the EMT/Patrol Officers).

While CMKA had a right under the Agreementa® consulted about the post orders, in
practice, AWG created them. CMKA could/rew the post orders and notify AWG of any
concerns. But, Mr. Harper didn’t remember KMasking to make any changes to post orders
so he could not answer definitely whether AWiGuld have made those changes. Mr. Harper

believed that AWG had the finapproval authority on post orders.

35



b. Schedule, Job Duties, and Discipline

On occasion, AWG requested plaintiff to work certain hours. But generally, CMKA
assigned plaintiff his work hours. Mr. Harpepkained that he was involved in some of the
scheduling of CMKA personnel assigned to AWG.

On March 31, 2014, plaintiff emailed Mr. Harpavout a 16-hour shift he was scheduled
to work. Mr. Harper responded, “Jerry [Burkepbght that to my attention. | will adjust.”

Doc. 60-10 at 7. Mr. Burke explained:

Jeff Harper created the schedules for assigned Asset Protection Agents.

Occasionally, when AWG Security SupensidMark Hulett (“Hdett”) or | would

notice mistakes in the schedules for serviodse provided (for example, if a single

[CMKA] employee was assigned to workigen hours consecutively), one of us

would tell Harper so he could make neg&ry adjustments fwrovide appropriate

coverage as he would determine. If it was more efficient, Hulett or | might adjust
the scheduled coverage ourselves amuh imform Harper who would make the
determination about the assignment.

Doc. 67-1 at 3.

Generally, when plaintiff had gagons about his hours, his sdiade, or his job duties, he
communicated with CMKA employees. AWG empées might mention information about how
to dress, meetings, or similar topics but, gelherplaintiff expected to receive this kind of
information from CMKA.

Generally, CMKA disciplined plaitiff; AWG had no power tdliscipline or evaluate the
performance of Asset Protection Agents. WASWG had concerns about plaintiff's appearance
or performance, they communicated those carscty CMKA, who corrected plaintiff. For
example, plaintiff wore his CMKA uniform,daring a CMKA logo, while on AWG’s premises.

But when plaintiff failed to wear a belt, Mr. Burke informed Mr. Harper, who then told plaintiff

to wear a belt so he could peas a professional image. Batcasionally, AWG sent reminders
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directly to plaintiff and other CMKA empl@es. Specifically, Mr. Burke once reminded the
front desk officers to condudbor checks and turn off lights.

6. Dress Code and Performance Issues

Within a week of beginning his employment with CMKA and assignment at AWG,
plaintiff had dress code issues. On March2lll 4, Mr. Harper emailed plaintiff reminding him
to dress appropriatelyge., that he was expected to “[d]ress kind of business casual type.” Doc.
180-18. On March 18, 2014, Mr. Harper again emailed plaintiff about his appearance—he
should wear a belt—and direngj him to “sit up” at the AWGront desk. Doc. 180-19. Two
days later, Mr. Harper again seuaintiff an email about the dse code. He also addressed front
desk performance issues. Specifically, he @gHiaintiff to run as many background checks as
possible while stationed at thefit desk. He also reminded himpromptly answer the phone.

The phone rang—unanswered—for 2—3 mingli@sng one of plaitiff’s shifts.

Around this same time in March 2014, pldintiecame frustrated with the computer at
the front desk and he banged the keyboartherdesk. Mr. Burke was located nearby and he
helped plaintiff resolve the computer issue.. Burke also spoke to plaintiff about banging the
keyboard on the AWG front desk, expieig that it was unacceptable behavior.

At the end of March and through April 2014, NBurke sent plaintiff several emails. On
March 31, 2014, he sent one advispigintiff that he was codingate entries incorrectly. This
message also provided plaintiff some tipsHandling individual background checks. On April
16, 2014, Mr. Burke sent plaintiff a message advising him that he needed to remember to check
women’s maiden names when performing the background checks to ensure accurate results. On
April 24, 2014, Mr. Burke sent plaintiff arahother CMKA employee, Esther Zimmerman, a
message asking them to use the attachment to the email as a model when entering store numbers.

And on April 27, 2014, Mr. Burke sent a message tanfifaadvising that he needed to record in
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PassagePoint (AWG's software system) everyehe entered the AW®uilding after normal
hours. Plaintiff acknowledged that he had not damand explained that it was hard for him to
keep up because he did not know all the fadd¢be people who come into the building.

7. April/May 2014 Seizure

In late April or early May 2014, plaintiff expenced another seizueg¢ home. Plaintiff
did not disclose this seizure to anyone at CMKAAWYG. Plaintiff explained that someone told
him that until an employer witnessed one ofdegures, it is none of their concern and so,
plaintiff believed he could disclose his seizatéiis discretion. Plaiift did not tell anyone at
AWG or CMKA that he was not supposed todseving or working alone for six months
following the seizure. By this point in timE€MKA had not given plaintiff any reason to believe
it would have treated him differently ¢thdne disclosed his medical condition.

8. Continued Performance Issuesind Plaintiff's Unhappiness

Throughout May and June 2014, plaintiff cont#a to experience performance issues.
On May 5, 2014, Mr. Burke sent plaintiff an aiirtelling him that when performing background
checks, he needed to run a data facts repahwiie Missouri case.neebsite search did not
show any convictions.

Overall, AWG was unhappy with plaintiffappearance and performance, and CMKA
began looking for a new job location for plaintif€MKA told AWG about its intention to seek
a new location for plaintiff. Specificallpn May 23, 2014, Mr. Smith informed Mr. Burke by
email that CMKA was “taking a hard look at [pi&ff] and thinking proactively about a possible
move there.” Doc. 209-13 at 2. He promisetbet back to [Mr. Burke] shortly on that.Id.
CMKA wanted to “study the options first.Id.

Around this same time, plaintiff was upset dndtrated that he had not been able to

perform the EMT functions of the work agsment at AWG. When plaintiff began his
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assignment at AWG, he was anxious to begirkimg in the EMT/PatroDfficer position, rather
than the front desk position. But CMKA informbin that it was more important to cover the
front desk position. Plaintiff made it clear CMKA that he wanted to perform the EMT
functions of the position at AWG and wantead EMT position, if possible. The reason he
applied for the CMKA/AWG position was becauselué EMT work and he would not be happy
in his CMKA role if he worked in the securiguard position only. RIntiff was disappointed
that his placement in the EMT position was delayed repeatedly.

On May 29, 2014, plaintiff sent an email to Miarper expressing frustration that he had
not been trained on the EMT/Patffficer position yet. Plaintifalso asked whether there were
any other EMT positions available at other CMKlets. Mr. Harper xplained to him that
AWG was the only CMKA client that had EMT positions and that AWG was responsible for the
delay in his training. After several messagaskband forth, Mr. Harper responded that “the
bottom line is that this is what the client wantedio and they pay us so we as a company have
to do that.” Doc. 180-28 at 1. Mr. Harper besid\plaintiff was not happy with the front desk
position and he wanted to moveddlifferent one, if possibfé.

Around the beginning of June 2014, AWG decittededuce the number of weekly hours
CMKA need to staff the EMT/Pail Officer position; the wedk hours were reduced from 56
hours per week to 16 hours per week and as needed to cover any vacation taken by Mr. Hulett.
AWG had designated Ms. Morlan from AWGdover the 40 hours that resulted in the

reduction. And then AWG neededseone to backfill her desk job.

14 While employed by CMKA, plaintiff continued to apply for positions where he could use his EMT
skills.
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Plaintiff continued to have performanissues. On June 12, 2014, Mr. Burke sent
plaintiff a second email with the store number refiee sheet because he continued to enter the
store numbers into the background database imgyop€hat same day, Mr. Burke sent plaintiff
another email instructing him how to run baakgnd checks properly tosaid charging a store
twice for the same background check. Againstedure, plaintiff had run a second background
check on an applicant within 30 daystlé first check of that applicant.

On June 16, 2014, Mr. Burke sent an emagl#ntiff and other individuals working the
Desk Officer position. This meggaadvised the recipients thihey had to perform their floor
and door checks on every shift. Also, he reminded them:

[Alfter City Wide® has left it is the responsibility of the incoming desk officer or

the desk officer leaving to make a roundhe building and check that the doors

that need to be locked are locked, araliphts upstairs and in certain areas on the
first floor are turned off.

Doc. 180-31 (footnote added). At the time pldimeceived this email, he knew that he must
check—whether he was the incoming or outgaagurity guard—the referenced doors.
Plaintiff also understood which doors he neettechecked, and he was not confused about
which offices he needed to check.

On June 17, 2014, Ms. Threadgill sent pii an email asking him why he was

recording extra time on his shift. Plaintifisponded that he was taking extra time because it

15 City Wide was the cleaning company that AWsad in 2014. They provided services like cleaning,
vacuuming, dusting desks, emptying trash, and clgdmathrooms. In 2014, City Wide typically

performed their cleaning services at AWG Mondawptigh Friday and began arriving there about 4:00

p.m. Depending on how much work the City Wide employees had to do, they left between 9:00 p.m. and
midnight.
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allowed CMKA employee Jamie Phiakeo to go amd twt lights and lockloors. He explained
that AWG had “kinda been getting on to [teabout” locking doors ahturning off lights.
Doc. 180-32.

If Mr. Burke or the Desk Officer who relved him asked plaintiff about doors being
unlocked, he told them, “[I]f the doors were lefien someone else left them open or didn’t
check them.” Doc. 180-1 at 24 (Crumpley Dep. 113:13-23).

9. June 25, 2014 seizure

On June 25, 2014, plaintiff began his oriemtatand training for the EMT/Patrol Officer
position. During the training, plaintiff experiertta seizure while he was located at AWG’s
facility in Kansas City, Kansas. AWG employessisted plaintiff when he experienced this
seizure. Mr. Hulett filled out an incident repabout it. He alssigned as a witness on
plaintiff's Release from Respabdity. The release certifebthat plaintiff had refused
transportation against the advice of the EMT and@WVhen Mr. Hulett signed this release, he
noted his relationship to @htiff as “supervisor.” Doc. 65-2 & Mr. Hulett's title at AWG was
Security Supervisor.

Shortly after he experienced this seizurajmilff disclosed to Mr. Hulett and Mr. Burke
for the first time that he had a history of sg&s. Then, Mr. Burke called Mr. Harper and told
him that plaintiff had experienced a seizuretipgrating in training at AWG. AWG had called
for an ambulance, but plaintiff refused treatmeit.. Burke told Mr. Harper that they were
going to take plaintiff to the ént office and Mr. Harper could kplaintiff there. Mr. Harper
spoke with plaintiff to determine whether Wwas alright. Before June 25, 2014, CMKA and

AWG did not know about platiif's medical condition.
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After his seizure, plaintiff reqeted the rest of the day d@ff recover. CMKA granted his
request. Plaintiff did not reqaeany other accommodationsftcCMKA. Plaintiff also does
not recall discussing accommodations with AWG.

After the June 25 seizure and plaintiff's disalee that he had a history of seizures, AWG
developed concerns about plififs health and wellbeing, and $iability to perform the Desk
Officer and EMT/Patrol Officepositions safely. Specifidg] AWG had concerns about
plaintiff potentially having another seizunile he was driving an AWG vehicle or
administering medical attention am EMT call. AWG was concerdehat either situation could
pose safety issues for plaintiff and others. ARG had concerns that flaintiff had a seizure
during the evening or overnight shifts that regfrently worked as a Desk Officer, there were
not many people in the building with him, i@laintiff could not get immediate medical
attention that, too, could present a safety risk.

AWG first raised these concerns on Junevitten Mr. Burke discussed them with Mr.
Hulett. AWG later expressed its concernd/io Harper and MrSmith at CMKA. CMKA
shared AWG’s concerns about plaintiff's dtyito perform the job functions safely.

Within a few days of his June 25 seizyskintiff spoke with Mr. Harper. He asked,
“I'm not going to lose my job because of thisahd “I'm not going to be impacted by this in
anyway?” (plaintiff clarified that “this” mant his medical condition). Doc. 198-4 at 12
(Crumpley Dep. 74:10-17).

Plaintiff repeatedly asked Mr. Harper whie& would resume his normal schedule of
patrols. Around the end of June or beginning of July 201tgfaagain began work at AWG
in the same Desk Officer position he occupied teefos June 25 seizur@laintiff agrees that

there was no significant deviati in the number of hours he werkafter the seizure compared
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with his hours he worked before that seizuiis average hours pereek dropped from 34 to
29. Plaintiff does not claim that keas treated differently in higork as the front desk officer
after his seizure. Plaintiff never had workedeMT shift or any shift that required driving
before his June 25, 2014 seizure.

After plaintiff's period of convalescence frams June 25 seizure, Mr. Harper asked him
to obtain a signed medical release fromdustor. Around July 1, 2014, CMKA received an
unsigned medical release frgotaintiff's family practice phygian, Dr. Ferguson. Plaintiff
cannot recall whether he told Dr. Ferguson whajdiy duties were before Dr. Ferguson’s office
provided plaintiff an unsigned edse. CMKA contacted plaintiff to explain that they needed a
signed medical release. Plafhsiaid he understood and contachesl physician to secure the
signed release.

No decision about plaintiff'status on the EMT/Patrol Officer position had been made
before July 1, 2014. But, Mr. Burke explainedtt@MKA later decided, and he agreed, that
plaintiffs EMT/Patmol Officer orientation antraining would end. Wheasked if plaintiff ever
completed his EMT training, Mr. Harper did riatow, but he thought Mr. Burke or Mr. Hulett
would know. Mr. Harper explained that AWEBmetimes updated him about the status of
plaintiff's training.

Around July 1, 2014, Mr. Harper spoke with .N&urke and Mr. Hulett about the legal
requirements for driving after a seizure,, no driving within six morits of a seizure. As
former police officers, these three individulateew about this requirement for persons who had
experienced a seizure. Mr. Burke raised iggse first. AWG Senior Insurance Manager Tom
Burchett believed plaintiff could not, or should not, drive an AWG motor vehicle based on

Kansas law. He told Mr. Burke about his concern.
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On July 15, 2014, Mr. Burke requested andrageal a meeting with Mr. Hulett and Mr.
Harper. During this meeting, they discussedncerns about plaifitis operation of an AWG
motor vehicle, and the safety of plaintiff anthets; the status of plaintiff's unsigned medical
release; other potential positions for plaintiff based on Mr. Smith’s May 23, 2014 email and
other statements that CMKA was looking to move plaintiff to another position; status on the
possible Aberdeen opening in Olathe; the agresisabn that plaintiff would remain in the Desk
Officer position until the medicaklease issues were resoly@VG’s thoughts about a possible
panic button at the front desk; and AWG'’s intentto have some of the IT employees check on
plaintiff during his DeslOfficer shifts to ensure he walright. On July 18, 2014, Mr. Hulett
sent Mr. Burke an email memorializing their megtivith Mr. Harper. In this email, Mr. Hulett
wrote, “Mr. Burke was very clear in each of thaiscussions that heddnot want [plaintiff] to
lose his job based on his medical condition becaag@eviously stated it was not an issue for
AWG.” Doc. 180-41.

After the July 15, 2014 meeting, plaintiff's hours, shifts, and his work environment
remained the same. And he performed the sduties he had performed before his June 25
seizure. But, for plaintiff's safety, AWG tdT employees check on plaintiff periodically
throughout his Desk Officer shifts.

On July 29, 2014, plaintiff had an appointment with Dr. Ferguson. They discussed his
June 25 seizure. Plaintiff cannot recall if he Old Ferguson that day or any time before what
his job duties were. He also cannot recall whelieetold Dr. Ferguson that he would need to
drive a vehicle around the AWG facility, how oftenweuld drive, or at what speeds he would
drive. But Dr. Ferguson understood, from infatian plaintiff had provideé him, that plaintiff

might drive a small amount on AWG's privateperty. Dr. Ferguson beved that plaintiff
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spent a majority of his time at work walkin§o, Dr. Ferguson believedvtas safe for plaintiff
to drive because no one else wasuad that he could injure. Iiart, he told plaintiff he was
okay with plaintiff driving at speeds of 30ph around the AWG facility perimeter if his
employer allowed it. But he did not want pitif driving on any regwdr highway or anyplace
elsel®

That same day, plaintiff informed Mr. Harpiiat he had a sigdeanedical release and
would fax it to Mr. Harper. Both AWG arfdMKA had concerns about the medical release
because it merely permitted plaintiff to drive around the perimeter of the property. The
EMT/Patrol Officerposition required more driving tharetihelease approvedind it was their
understanding that the law requira six-month seizure free peribdfore an individual could
drive a vehicle.

AWG relied on CMKA for information about phaiiff's ability to perform his assignment
safely. AWG never requested or requiredmiffito submit medical documentation to AWG
about his fitness for duty or ability to retuimwork. Nor did AWG receive any medical
documentation from CMKA or plaintiff. Platiff does not recall anyone at AWG ever telling
him he needed a release to return to wodk,does he know if anyone at CMKA ever provided
any physician’s notes to AWG. i his seizure, plaintiff nevérad any conversations with any
AWG employees about his ability to driv@ther than a conversation with AWG employees
immediately after his seizure on June 25, pitiidoes not recall evettiscussing his medical

condition with any AWG employees.

18 Dr. Ferguson was not convinced that plaintiff's June 25 episode was a full-blown seizure. It only

lasted 45 seconds and plaintiff was hot, he hadn't eaten, and he was overworked. So even though plaintiff
called it a seizure, Dr. Ferguson wasn’t comfortable referring to it as a seizure.
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10.  Daily Activity Reports and Floor and Door Checks

Throughout July 2014, Mr. Burke and Mr. Hargent several emails to the Asset
Protection Agents. On July 7, 2014, Mr. Burke sent one informing the Asset Protection Agents
that he had not been receivingiRactivity Reports for each shif Mr. Burke also advised the
Asset Protection Agents that they needed to ¢etm@ Daily Activity Report for every shift. On
July 14, 2014, Mr. Burke sent another messadleam. It stressed that they must check the
doors on every shift. If the doors were unlockbdy needed to lock them and then report the
situation to Mr. Hulett and Mr. Burke.

On July 15, 2014, AWG issued a new post order identifying the offices that must be
checked once each shift. That same day, Mr. 8adat an email to the Asset Protection Agents,
forwarding the prior email about checking dooffs¢es and providing a @y of the post order.

The next day, July 16, Mr. Burke sent an drttathe Asset Protection Agents to remind
them that when no EMT/Patrol Officer was onyduhe Desk Officers were responsible to check
doors and turn off the lights. The email alscelistvhich offices they must check. That same
day, Mr. Harper also sent an email to the Asset Protection Ademis iaternet usage.
Specifically, Mr. Harper admonished the eoy@es for visiting pornographic sites. He
explained that AWG monitoreddéhnternet usage and if anytbiem visited a website that
registered as pornography, Mr. Burke would inigzde it. Also that same day, Mr. Harper
instructed the Asset Protection Agents to penfiloor checks when IT employees relieved them
for breaks. Mr. Harper wantedetiisset Protection Agents to ubese breaks rather than arrive
early to do the floor checks attleginning of the shift or stay late to do them at the end. Mr.
Harper explained, “This will eliminate the [overtimd]spoke to Jerry [Burke] about this.” Doc.
65-13 at 2. Mr. Harper alsordcted that when they found doors unlocked, they should lock

them, and then notify Mr. Burke or Mr. Hulett in amail to address th&wation. In plaintiff's
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experience, using IT employees to do flobecks during breaks was not a good option because
it took IT 60-90 minutes to spond when plaintiff contactelem about taking a break.

Plaintiff admits that he was reminded onltimle occasions about the need to perform
floor checks. He also admits that, on multiple occasions between June 2014 and August 2014,
he never went to the third floor to perform debecks there. He also agrees that “more often
than not” he failed to perform the requirgliecks. Doc. 183-2 at 146 (Crumpley Dep. 365:4-6).

11. Removal from AWG

At 5:33 a.m. on August 15, 2014, Ms. Morlan—an AWG employee—sent an email to
Mr. Burke and Mr. Hulett informing them théite Human Resources office doors were open and
unlocked when she arrived for her shift. Afteceiving Ms. Morlan’s email, Mr. Burke checked
plaintiff's Daily Activity Logs. After checking plaitiff's logs, it appearethat plaintiff made all
proper rounds. Mr. Burke also ran a badge swgasch on plaintiff and the other Desk Officers
to see if they had been performing their flobecks. The badge swipe records showed that
plaintiff rarely performed his floor checks and thathad not been to the second or third floor of
the AWG corporate building (required to condagiroper floor check) on 34 of his 43 shifts
during June (before his seizureident), July, and the firtalf of August 2014. This was a
serious concern for AWG.

Plaintiff agrees that he had not checked tlvel tthoor on several dase Indeed, plaintiff
acknowledges that he had not been on the fluod on 79 percent of kiassigned days between
June and August 2014. He also agreed thafdltige was a significant performance issue.
Plaintiff explained thatat times, he decided not follow theealitive to check the doors because it
required him to leave the desk, ialn he was required to staff.

Mr. Burke checked everyone’s badge swipesqguiaintiff's performance issues came to

light. He learned that oth€MKA employees were not performing their floor checks either.
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But, Mr. Burke did not believe these other eoygles’ performance issues had occurred to the
same extent as plaintiff during August 2014.

After reviewing plaintiff's badge swipe recadVir. Burke asked Mr. Hulett to contact
Mr. Harper and report that ptdiff was not performing his requd rounds. At 7:55 a.m. on
August 15, 2014, Mr. Hulett sent the regtesl email. It explained:

The overnite desk officer found 2 HR doasen on one of her rounds last night.

These 2 offices are never to be left open. | need to know from [plaintiff] what time

City Wide left and if it was before thend of his shift why he did not see these
doors open and did not secure them.

Doc. 180-44. Thirty minutes later, in respons#ito Hulett’'s email, Mr. Burke sent an email to
Mr. Harper asking Mr. Harper to kaim before calling plaintiff.

Later that morning, Mr. Burke had a pharenversation with Mr. Harper about
plaintiff's failure to perform his door checkke badge swipe recordmd AWG'’s concerns.
Specifically, Mr. Burke told Mr. Harper that plaifi's failure to perform his floor checks was “a
huge problem” for AWG. Doc. 180-12 at 15ufiBe Dep. 97:19-24). MHarper specifically
asked Mr. Burke if he had checked the baslgpe records for other CMKA employees. Mr.
Burke confirmed he had. Plaintiff's medicandition was not discussed or mentioned in these
phone call or emails between Mtarper and Mr. Burke.

Mr. Harper believed that AWG had directeMKA to terminate plaintiff's placement at
AWG and he followed that directive. Neither MBurke nor Mr. Huletever said anything to
Mr. Harper suggesting that AWG wanted pt#f removed from the AWG assignment because
he had a seizure or because of any medaradition. Also, Mr. Burkenever said anything to
Mr. Harper suggesting that pfeiff’'s medical condition was aissue for AWG. AWG made it
“pretty darn clear” to CMKA that they had caras about plaintiff's job performance. Doc.

180-7 at 15 (Smith Dep. 162:10-12).
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Conversely, Mr. Burke said that CMKA made ttiecision to remove plaintiff from the
AWG Desk Officer position, AWG di not request it. But, Mr. Burke was not disappointed by
this decision and, ultimately, AWG agreed wiitle decision because of plaintiff’'s various
performance issues—specifically, his failure taauwact floor checks. Mr. Burke believed that, if
AWG had employed plaintiff, platiff's performance issues were sufficient cause to terminate
his employment.

Immediately after Mr. Harper'sall with Mr. Burke, Mr. Harper told Ms. Threadgill that
he was going to remove plaintiff from the AWs&ite because Mr. Burke had told him AWG did
not want plaintiff to come backMr. Harper also told her thae was trying to find another
location for plaintiff to work. Ms. Threadgbelieved that Mr. Hargr was looking for both
EMT and non-EMT positions for plaintiff.

At 9:32 a.m. on August 15, 2014, Mr. Harper sent an email to plaintiff about door checks
and making rounds: “I spoke with Jerry [Bufkigis morning and you have not been checking
doors like you are supposed [to do]. My question to you is WHY? Jerry [Burke] has checked
the card swipe and you have not been up thesenhile. | need an answer.” Doc. 180-46.

About half an hour earlier, at 9:00 a.m.Amgust 15, 2014, Mr. Burke sent an email to
Ms. Morlan. It instructed her as follows: ‘™M#n you come in tonight please send Mark [Hulett]
and | an email about your comgation with [plaintiff] last nght regarding what he told you
when he makes rounds to check doors.” Do0-48. Just after midnight, Ms. Morlan sent an
email to Mr. Hulett and Mr. Burke. She explairtezt conversation with plaintiff in that email:

Last night | arrived at approximately 2386urs and since City Wide had left prior

to my arrival, | went to make roundadcheck doors. This is when | found Corp

HR doors unlocked. [Plaintiff] informed ntbat he had not made his rounds yet,

he was waiting for City Wide to leavdde informed me that he usually does not

make his rounds until [] before his shift is over. This is popular sometimes among
whomever is on evening shift, astyCWide is usually here until 2330—-0000
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cleaning still. 1 am not sure about @rh [plaintiff] checks doors and makes his
walk-thrus on the weekends overnight shifts.

Doc. 180-47.

Both Mr. Burke and Mr. Hulett told the Deskf@érs that they were required to perform
their floor checks as soon as possible after Citgl@Meft. This was crucial based on the type of
information and documents maintained in theffiees. Plaintiff undet®od during the time he
worked for CMKA that performing door checks svan important function of his job as a
security guard.

On August 19, 2014, Mr. Harper sent an ert@irin Neuberger at Cobalt Astra—an
agency providing Human Resources services t&KBMThis email sought advice about how to
remove plaintiff from the AWG assignment. H&ed:. “I am letting [plaintiff] go Friday, this is
the guy who had the seizure and his doctor ctehia. He works at Associated Wholesale
Grocers and they do not wantrhon property any more. Whabuld be the best way to go
about this.” Doc. 180-48. The next day, Mr. Harpent an email to Mr. Burke and Mr. Hulett
explaining:

| spoke with our H.R. and | will be img[ing] [plaintiff] in Friday for his

terminationt’ did Amber [Morlan] write a report on him telling the truth®vould

| be able to get a copy or an email oa ttetails for our files by chance? If not I
completely understand. | just wantedptdt it in his personal [sic] file.

Doc. 180-49 (footnotes added).
On August 21, 2014, Mr. Harper sent plaintiffemail saying that heeeded to talk to

plaintiff the next day by phone or tte office. Twenty minutestier, plaintiff responded that he

17 Mr. Harper testified that he meant the wdemination” to describe plaintiff's removal from the
assignment to AWG. Doc. 180-8 at 19—-20 (Harper Dep. 164:21-165:1).

18 Mr. Harper referenced “telling the truth” besawMr. Burke or Mr. Hulett had told him at some point
that plaintiff had said he was doing his door checks. Yet they had discovered he wdsat®0
(165:12-16).
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was available by phone. Mr. Harpelled plaintiff and told i that he was being removed
from the AWG assignment because the contract had changed, explaining that AWG was
reducing the number of securityrpennel. Mr. Harper later saiidat he was trying to “be nice”
to plaintiff by not telling him havas removed for performance issues when that was the true
reason he was removed. Doc. 180-8 at 22 (Harper Dep. 173:21-23).

CMKA was looking to place plaiift in another position with Aberdeen Village in
Olathe, Kansas. Mr. Harper thought one of its dsiavas leaving and thtéte contract would be
renegotiated to include a raisklr. Harper thought the prpsctive Aberdeen position would
allow plaintiff to use his EMT training. MiHarper communicated his thoughts about the
Aberdeen position to plaitfitiduring the August 21 phone call.

After this phone call, plaintiff and Mr. Harpekchanged several eiiga First, plaintiff
asked, “Just so we’re clear, this has nothindaavith my medical histry right?” Doc. 180-51
at 1. Mr. Harper responded, “No it does ndd’ at 2. Plaintiff thersent another email asking,
“Jeff what is the REAL reason | was releasedegderve to know. | know its not because of the
reason you told me because | just found tKRAET SAME posting | responded to originally on
Craigslist and it was only posted 2hrs ago. Isdlesien a position [at Aberdeen]?” Mr. Harper
responded, “Yes there is a position [at Aberdeefd."at 21°

Later, Mr. Harper told plaintiff that AWG ldarequested his removal. According to Mr.
Smith, CMKA’s COOQ, plaintiff was remoxkfrom the AWG assignment on August 21, 2014
because he didn’t do his job properly. He sa#d fgiaintiff’'s seizure was discussed, “they tried
to make it fit at the front desk, and thenjoois performance wasn’t good enough to stay.” Doc.

176-1 at 12 (Smith Dep. 131:12-1Plaintiff was not terminated by CMKA at that time.

19 In 2014, CMKA constantly was interviewingnchdates for positions at AWG, particularly for the

EMT/Patrol Officer position.
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On October 7, 2014, Mr. Smith sent an eraapressing his opinion why plaintiff was
removed from AWG. Mr. Smith explained thaapitiff “periodically passes out,” “his duties
included driving an AWG vehicle,” and “he work#tke night shift at the lobby desk where very
few people enter.” So Mr. Smith said CMKA had “[n]o choice.” He aldded “the customer,
AWG didn’t want that liability for their sake dfis own [sic].” Doc. 65-11. When asked if
anyone had ever told him that plaintiff was@/ed from AWG due to liability concerns, Mr.
Smith said that they had not.

Since his last day on the AWG jobsiteaipliff never has spoken with an AWG
employee.

12.  Alleged Termination from CMKA

Several weeks after plaintiff was removieaim AWG, Ms. Threadgill had not heard
from plaintiff. So she contacted him abouniing in his uniforms and picking up his final
check. She did not speak with Mr. Harper befmaking this phone call. While she was on the
phone with plaintiff, Mr. Harpeoverheard the conversation and ini@ted her, telling her that
plaintiff did not need to turn in his uniformgtause Mr. Harper was still trying to find work for
him. Ms. Threadgill relayed this information to plaintiff.

Mr. Harper never told plaintiff he was teimated from his employment with CMKA. He
explicitly told plaintiff that he still was cordered a CMKA employee, but they simply did not
have any job assignments for plaintiff at that time.

Sometime after this phone calltveen plaintiff and Ms. Thegill, plaintiff brought in
his uniforms, spoke briefly with Ms. Threadgdind picked up his paycheck. Ms. Threadgill
accepted the uniforms and did not ask him anytepres Plaintiff did not tell Ms. Threadgill
why he was turning in the uniforms. He lagéeplained that he returned his uniforms because

Ms. Threadgill told him to bring them in apick up his final check. Although Ms. Threadagill
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never specifically told him his employment at CMKA was terminated, plaintiff interpreted her
request for his uniforms and for him to pigi his final check as an indication he was
terminated.

Mr. Harper believed that plaiiiff voluntarily resigned his employment when he returned
his uniforms to CMKA after being told th@VMKA was still trying to find him work. Ms.
Threadgill does not believe Mr. Hger terminated plaintiff's empyment. Mr. Smith said that
he would defer to Mr. Harper about whetheaipliff ultimately was terminated from CMKA'’s
employment. It was Mr. Smith’s belief thagpitiff was still an on-call employee and would be
contacted by CMKA if an opportity came up—though one never did.

Under the CMKA Employee Handbook, plaintifiuld have appealed any termination
from employment. But he did not take an appeal.

Plaintiff concedes that he signed off thie Daily Activity Logs reporting that he
conducted floor and door checks even though he didiHetagrees that he was, in essence,
falsifying records and being untruthful with &M during his employment there. He also
agrees that this represented a serious perfarenasue. Plaintiff concedes that by falsifying
records and failing to performshdoor checks at CMKA, he exfiied untrustworthiness, and
therefore lacked one of the dkiteferenced in the job posting. Plaintiff also agrees that
trustworthiness was an important required skilldsecurity guard because his responsibilities
included checking offices, where AWG kept impaottdocuments, and securing the facility. He
concedes that trustworthiness was more impotheant other skills, such as physical conditioning
and appearance. Plaintiff also concedes thatlbiyfiaag records, he violated one of the rules in
CMKA'’s Employee Handbook. This Handbook refereséalsification ofecords in the

“Causes for Termination” section and recitiest such conduct may provide for immediate
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termination from employment. Plaintiff does mointend that the performance issues cited by
CMKA are fabricated. Plaintiff agreesath based on CMKA’s Employee Handbook and the
significant performance issues he had,KAhad legitimate grounds to terminate his
employment had they wanted to do so.

Plaintiff applied for unemployment afteraeing his employment from CMKA. On the
application, he named CMKA as his employer, leitdid not include AWG as his employer.
Also, plaintiff's LinkedIn resume shows thia¢ worked for CMKA and that AWG was CMKA'’s
client. The resume does assert thatvorked at an AWG location.

13. Discrimination

Before June 25, 2014, plaintiff did not haveya@oncerns about disgity discrimination
by CMKA based on his seizure disorder. Also, plaintiff had no complaints of discrimination or
differential treatment based on the nature efgihsition that he wagven after his June 25,

2014 seizure. Mr. Harper never made any comntergkintiff that plainiff considered to be
derogatory or negative with respect to mmedical condition during the time he worked for
CMKA.

Plaintiff did not complain about disabiliyiscrimination to Ms. Threadgill in his phone
call with her after his removélom the AWG assignment. Gewmadly, plaintiff was not unhappy
with the way CMKA treated him while he wae# for them. Plaintiff believed he was
discriminated against, partly, because initidfg,incorrectly believed he was removed from the
AWG jobsite just days after his June 25 se#zuhlso, plaintiff béeved that if his job
performance had been an issue, it would Hmeen handled before his June 25 seizure.

Plaintiff never reported to MBurke that he felt like hevas being treated differently

because of his disability. Mr. Burke did meteive any reports from anyone who believed
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plaintiff was being discriminateaigainst. Mr. Burke never went to Mr. Harper or Mr. Smith to
raise concerns of discrimination or harassment.

In sum, plaintiff never complained of dishty discrimination to CMKA or AWG before
his termination from employment.

a. Reasonable Accommodations

The only reasonable accommodatmaintiff ever requested was take the rest of June
25, 2014, off from work. CMKA granted that reqtieRlaintiff never asked CMKA after June
25, 2014, to engage in a conversation about efsatplaintiff might need to accommodate him
to do his job. And plaintiff never contactedléalt Astra, as indicated in the CMKA Employee
Handbook, to request any reasonable accommodation. In short, CMKA and AWG never
discussed any other accomdations with plaintiff. And plautiff could not recall any time that
CMKA or AWG refused to talk withhim about possible accommodations.

Plaintiff did not believe heeeded any type of accommodation for the work he performed
at AWG. He believed he could perform thesential functions of the job while employed with
CMKA and AWG.

CMKA never told plaintiff that he was b@g terminated from his position at AWG or
from his employment with CMKA because of his seizure disorder.

b. Similarly Situated Employees and Comparable Conduct

AWG terminated Deborah Miller in 2012rféailing to perform floor checks and
falsifying records. An issuarose about Ms. Miller taking eg&ssive breaks, so Mr. Burke
looked at her daily reports, chexkher badge swipe records, dmoked at video. The evidence
showed that she had not been doing floor kbend had never gone to the second and third

floors. Mr. Burke verified thiby checking her badge swipédsls. Miller had represented in
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writing that she had performed her floor checks nyhie fact, she had not done so. She falsified
records. Mr. Burke did not knowhether plaintiff falsified €cords. But Mr. Burke believed
plaintiff's situation and Ms. Mikr’s situation were similar.

Defendants assert that Charmaine Jonesothanemployee who is similarly situated to
plaintiff. Mr. Burke contacted Mr. Harper more than once about CMKA’s employee Charmaine
Jones because she failed to come to workdasaynated shift. Aftavir. Burke first contacted
CMKA about Ms. Jones missing a shift, CMKAunseled her and she returned. CMKA,
however, was contacted several more tintegiaMs. Jones missing shifts. CMKA did not
continue placing Ms. Jones at AWG.

B. Legal Standard

Summary judgment is apmpriate if the moving paytdemonstrates that “rgenuine
dispute” exists about “any matatifact” and that it is “entitletb a judgment as a matterlafv.”
Fed. R. Civ. P. 56(c). When it applies thisrgtard, the court views the evidence and draws
inferences in the light mostvfarable to the non-moving partifNahno-Lopez v. House825
F.3d 1279, 1283 (10th Cir. 2010). “An issue of facgenuine’ ‘if the evidence is such that a
reasonable jury could return a verdimt the non-moving party’ on the issueld. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)). “Ardue of fact is ‘material’ ‘if
under the substantive law it is essential to the proggodition of the claim’ or defenseld.
(quotingAdler v. Wal-Mart Stores, Incl44 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “both the initial den of production on a motion for summary
judgment and the burden of establishing that surpoagment is appropriate as a matter of
law.” Kannady v. City of Kiowa90 F.3d 1161, 1169 (10th Cir. 2010) (citifginor v. Apollo

Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To mtbét burden, the moving
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party “need not negate the non-movant’s claim,ragd only point to aabsence of evidence to
support the non-movant’s claimld. (citing Sigmon v. CommunityCare HMO, In234 F.3d
1121, 1125 (10th Cir. 2000)).

If the moving party satisfiess initial burden, the non-movinggarty “may not rest on its
pleadings, but must bring forward specific fagti®wing a genuine isstier trial [on] those
dispositive matters for which darries the burdeof proof.” Id. (quotingJenkins v. Woqd1
F.3d 988, 990 (10th Cir. 1996p¢cord Celotex Corp. v. Catre#t77 U.S. 317, 324 (1986);
Anderson477 U.S. at 248—-49. “To accomplish this, the facts must be identified by reference to
affidavits, deposition trangpts, or specific exhibits incorporated thereitler, 144 F.3d at
670 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Cir. 1992)).

Summary judgment is nat“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
Instead, it is an important procedure “desijfte secure the just, speedy and inexpensive
determination of every action.’Id. (quoting Fed. RCiv. P. 1).

C. Analysis

Plaintiff argues he is entitled to partial summary judgment on the question whether he is
disabled for purposes of the ADA. Conversely, KAcontends that plaintiff is not disabled
and it is entitled to summary judgment agaiaintiff's ADA discrimination and retaliation
claims in their entirety. AWG contendstibo is entitled to summary judgment against
plaintiff's ADA discrimination and retaliation claims. AWG alaggues it is entitled to
summary judgment because no reasonablecomd find that it was plaintiff's employer.

The Tenth Circuit analyzes ADA discringtion and retaliation claims based on

circumstantial evidence under thieDonnell Dougla® analytical framework See Dewitt v. Sw.

20 McDonnell Douglas Corp. v. GregAll U.S. 792 (1973).
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Bell Tel. Co, 845 F.3d 1299, 1306 (10th Cir. 2017) (applyidgDonnell Douglagramework to
ADA discrimination claim);Foster v. Mountain Coal Co., LLL@30 F.3d 1178, 1186 (10th Cir.
2016) (applyingMcDonnell Douglagramework to ADA retaliation claim). Under the
McDonnell Douglagurden-shifting framework, the coumtust apply a three-step analysis:

(1) First, the plaintiff must establisa prima facie case of discrimination or
retaliation,

(2) If the plaintiff satisfies this initisdourden, the defendasmployer must offer a
legitimate non-discriminatory reasorr fitne adverse employment action; and

(3) The burden then shifts back to the pligi who must show there is at least a
genuine issue of materiaghdt as to whether the emopkr’'s proffered legitimate
reason is genuine or pretextual.

Dewitt, 845 F.3d at 1307 (internal quotatimarks and citations omitted).

To establish a prima facie case of discniation under the ADA, plaintiff must show:
“(1) he is disabled as deftd under the ADA,; (2) he is quadifl, with or without reasonable
accommodation by the employer, to perform themssdunctions of the job; and (3) he was
discriminated against becauskhis disability.” Adair, 823 F.3d at 1304 (citingawkins v.
Schwan’s Home Serv., In@.78 F.3d 877, 883 (10th Cir. 2015)).

To establish a prima facie casferetaliation under the ADA, platfiff must show: “(1) he
engaged in a protected activity; (2) hesvgaibjected to an adverse employment action
subsequent to or contemporaneous withptimeected activity; and (3) there was a causal
connection between the peated activity and the adse employment action.Foster v.
Mountain Coal Co., LLC830 F.3d 1178, 1187 (10th Cir. 201B)ternal quotation marks,
correction, and citation omitted).

CMKA argues that it deserves summary judgment because, as a matter of law, plaintiff

cannot establish a prima facie case of either aidis@tion or retaliation claim. And even if

58



plaintiff could do so, CMKA argues, he has aoduced admissible evidence from which a
reasonable jury could find pretext. In short, KMsays, no triable issue ists about pretext.
AWG joins these arguments.

But as a threshold issue, ABVargues it was not plaintiffemployer and so, as a matter
of law, it could not violate platiff's rights under the ADA. Theourt begins with this question
because if AWG wasn't plaintif§ employer, he cannot prevail either of his claims against
AWG.

1. AWG was not Plaintiff’'s Employer

At the very least, AWG’s argument begins watltorrect premise. To make a prima facie
case of discrimination or retalian under the ADA, plaintiff first must prove that AWG was his
employer. SeeKnitter v. Corvias Military Living, LLC758 F.3d 1214, 1225 (10th Cir. 2014)
(requiring plaintiff, to make grima facie case of wage digmihation and retaliation under Title
VII, to prove defendant was her employes®g also Bennett v. Henders@b F. Supp. 2d 1097,
1112 (D. Kan. 1998xuff'd, 172 F.3d 62 (10th Cir. 1999) (“The elements ofgghima faciecase
of retaliation are the s@ whether a plaintiff proceeds undee . . . ADA . . . or Title VIL.").

Depending on “the situation” at hand, thedQit instructs the court to “choose[] among
three different tests to determineather a defendant is an employeKhitter, 758 F.3d at
1225-26. They are: (1) the hybtakt; (2) the jmt-employer test; an¢B) the single-employer
test. Id. at 1226. Here, the court applies the ja@ntployer test because plaintiff claims both
AWG and CMKA were his employersseeDoc. 173 (Pretrial Order) at 3 (plaintiff's
contentions, asserting thah“2014, he was an employee oftb&tefendant AWG and Defendant
CMKA.").

Under the joint-employer test,
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[T]wo entities are considered joint employers if they share or co-determine those

matters governing the essential terms anutgions of employment. Both entities

are employers if they both exercise significant control over the same

employees. An independeentity with sufficientcontrol over the terms and

conditions of employment of a workésrmally employed by another is a joint
employer . . ..
Knitter, 758 F.3d at 1226 (internal quotation marks eitations omitted). The right to terminate
an employment relationship is the most importantor demonstrating control over the terms
and conditions of the employmernid. (citing Bristol v. Bd. of Cty. Comm’y812 F.3d 1213,
1221 (10th Cir. 2002) (en banc)tourts also consider other factors, including: “[T]he ability to
promulgate work rules and assignments] set conditions of gployment, including
compensation, benefits, and hours; day-tosigyervision of employees, including employee
discipline; and control of empleg records, including payroll,9arance, taxes and the likdd.
(internal quotation marks, corrections, and citation omitted).

AWG argues that plaintiff has failed to assemble sufficient admissible evidence
permitting a reasonable jury to find that AWGsws joint employer. Plaintiff has adduced
admissible evidence to support some of the factBrg.the summary judgment record need not
be devoid of admissible evides supporting plaintiff’'s position undéhese factors. Instead,
“taking all the factors together,” the court mdstermine whether AWG'’s control over plaintiff
was sufficient for a reasonable juryfiod that AWG was his joint employeSee id(affirming
summary judgment against plafhbecause defendant lackedtlaority to terminate plaintiff
and, taking all the factors togethdefendant’s authority to supese and enforce rules were not
a sufficient basis for a reasonable jury to find thefendant was plaintiff's joint employer). The

next five subsections analyze this propositiongishe factors applied by the joint-employer

test.
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a. Power to Hire or Terminate

When determining whether a company is atjeimployer, the most important factor is
the right to terminate employmend. Under this factor, the TamCircuit has considered both
“whether the alleged joint employkad [an] impact on the hiring dision and had the ability to
terminate” the employment relationshiBanks v. St. Francis Health Ctr., In&No. 15-CV-
2602-JAR, 2016 WL 6905581, at *1B. Kan. Nov. 21, 2016) (citin§andoval v. City of
Boulder, Colo, 388 F.3d 1312, 1324 (10th Cir. 2004)).

The summary judgment record here includes no evidence capable of supporting a
reasonable finding that AWG hacdetpower to hire or fire plaintiff. The Agreement between
AWG and CMKA provided that CMKA was responkgtio hire all Asset Protection Agents
unless AWG otherwise agreed.

Plaintiff responds to this ungluted fact by asserting th&¥VG has failed to establish
that it did not otherwise agre®oc. 199 at 63. But this arguient misapprehends how summary
judgment works. Because the employment reestnip is an element of his prima facie case,
plaintiff bears the burden to prove that AWGswWas employer—or, as he theorizes here, one of
his two joint employersKnitter, 758 at 1225. With its summary judgment motion, AWG placed
this element in dispute. Thatall it must do. As the Ciuit has explained, AWG “need not
negate [plaintiff's] claim, but need only to potntan absence of evidemto support [plaintiff's]
claim” that AWG was his joint employeKannady 590 F.3d at 1169.

While it was not incumbent on AWG to adduce evidence negating this element of
plaintiff's claim, AWG nonethelesdid so. The summary judgmeiatts establish that plaintiff
never submitted an employment applicatioAWG. He never interviewed with AWG.

Instead, plaintiff applied to CMKA after notigra Craigslist post made by CMKA. He then
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interviewed with two of CMKA's supervisorgmployees. And whe@MKA hired plaintiff,

they sent him two letters. The letters confich@VKA's offer of employnent and described the
terms and conditions of his employment witMKA—specifically, that he was an at-will
employee of CMKA. These uncontrovertedtiasupport a conclusidghat CMKA, but not

AWG, had the power to hirand fire plaintiff. See Banks2016 WL 6905581 at *14-15 (finding
that the entity who “posted the job requisitj conducted the interviewand hired Plaintiff
through [an] offer letter” that “mintained the right to termirethe employment” had the power
to fire plaintiff).

Trying to meet his burden to adduce admissible evidence permitting a reasonable jury to
find that AWG was his joint employer, plaintiffgures that he was hired to fill a position based
on a site owned and operated by AWG. The sumio@igyment record surelyupports this fact.
But what plaintiff's argument lacks is legaltharity suggesting that this fact makes AWG his
employer. Plaintiff has cited no suchtfaarity, and the court is aware of none.

Indeed, the precedent from our court—and, more broadly, our Circuit—directly
contradicts plaintiff's theoryFor example, Chief Judge Robinson granted summary judgment
against plaintiff's joint-employer theory Banks And the summary judgment facts there about
the power to hire were substeatify similar to the ones here&see id*6—7. For example, the
Banksplaintiff argued that a Tojp@, Kansas, hospital was pltifis joint employer even though
a separate company had hired her to pros@tgices under a contract between Conifer—the
hiring company—and the defendant pival. Specifically, Conifehad posted the job requisition
for a position at the hogpl. Plaintiff applied for the position through Conifer, not defendant.
And plaintiff interviewed with Conifer, not defidant. Also, Conifer sent plaintiff a letter

offering employment with Conifer as an atlveimployee. The lettancluded plaintiff's
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compensation arrangemerBanksheld, on summary judgmerthat the hospital was not
plaintiff's joint employer.

Plaintiff also argues that a reasonable jcoyld infer that AWG possessed authority to
hire plaintiff—or hire him jointly—because CMKA’s Mr. Smith sent an email to AWG’s Mr.
Burke two months after CMKA had hired plaintiffn this email, CMKA kept AWG informed
about the status of CMKA's hiring effort$Specifically, Mr. Smith advised that CMKA was
going to send a candidate—not plaintiff—ovethe AWG facility after he completed his
background check and initial drug eening. Plaintiff contends that some of the words in that
email provide a basis for a jury to find t#tVG had participated ithe decision to hire
plaintiff. Namely, plaintiff says, CMKA'’s eail mentions that Mr. Smith from CMKA had
attended candidate intéews himself so he would have atiee understanding “of who to select
... or at least [who] to offer to [AWG] as a candidate.” Doc. 180-27 at 2 (ellipse in original).
Plaintiff argues that the secohdlf of this phrase suggestsat AWG had “almost unlimited
control” over the hiring oémployees. Doc. 199 at 63—64.

Plaintiff also asks the court to draw two sigesiint inferences from these facts. First, he
asks the court to infer that the statemer@MKA’s email establishes that AWG had the power
to hire Asset Protection Agents in May 2014nd second, he argues that the email shows—
although the email does not reference plairstiffiring process—that AWG had possessed the
power to hire plaintiff some two months earlier. But no readerjaty could conclude that
CMKA'’s email supports the infereas plaintiff tries to projeainto it. AWG was the company
purchasing services from CMKA. Allowing A@/to offer input about which one of CMKA'’s
employees CMKA might use to fulfill its contiual obligation to AWG does not transform

AWG into that person’s employer. In short, pl#f tries to stack one irrational inference on top
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of another to create a properly triaildsue. This tactic will not sufficeSee Gregg v. Ohio

Dep’t of Youth Servs661 F. Supp. 2d 842, 859 (S.D. Ohio 200%hile courts are required to
draw every reasonable infererindavor of the party opposing summary judgment, they are not
permitted to stack inference upon inferencpreserve an issue for the jury.” (citifigylor v.

Mich. Dept. Of Corr,69 F.3d 76, 86 n. 2 (6th Cir. 1995) (Wellford, J., dissenting))).

From Mr. Smith’s email to AWG, a jury pperly could infer thaAWG was invited to
provide input about which one &MKA'’s employees it preferredi-or instance, later in the
email, Mr. Smith told AWG of his plan to send the candidate to AWG “for a look by” Mr. Burke
and AWG’s Kansas City Security Supervisor. cDb80-27 at 2. But neither this email nor any
other admissible evidence establishes that AWG’s recommendation determined whether CMKA
would hire the candidate. Also, Mr. Smith iodied that the candidate would not go to AWG
until after he had completed his backgroundathand initial drugcreening—activities
generally reserved for later in the hiring pracesnd most important] nothing in the summary
judgment record shows that AWG ever made a recommendation aisazdrididate or any
other—including plaintiff.

While this factor considers a company’s #ypito provide inputabout a hiring decision,
no court has defined the level of input that amotmtie requisite power to hire. And plaintiff
has cited no authority suggestinglignt’s ability to make recomemdations to a vendor equates
to the power to hire. Indeed, in oth@ntexts, authority suggests just the opposite.

In Fair Labor Standards Act cases, when courts decide whether a company was an
employer, they also consider the mowo hire and fire employee&opantitla v. Fiskardo
Estiatorio, Inc, 788 F. Supp. 2d 253, 308 (S.D.N.Y. 2011) @arter v. Dutchess Community

College 735 F.2d 8 (2d Cir. 1984), the court noted that'‘economic realf test ‘include[d]
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inquiries’ into four factors: “Wether the alleged employer (1) ithd power to hire and fire the
employees, (2) supervised and controlleghleyee work schedules or conditions of
employment, (3) determined the rate and methfqzhyment, and (4) maintained employment
records.” 735 F.2d at 12.").

In Copantitlg the court held that one of the defenidawvas not the plaintiffs’ employer.
Id. at 310. Reaching this conclusion, the coypl&ned that this defendant only had the power
to make recommendations about hiring findg. Specifically, this defendant’s
recommendations could be digarded. Also, the court ndtéhat plaintiffs provided no
evidence indicating that this defendant had pldyeg other role with respect to hiring and
firing, or that her recommendations played demal role in any emloyee being hired.d.
Although Copantitlauses a different test overall determine whether an employment
relationship existed, the factors axgbstantially similar. So, trenalysis of the power to hire
and fire factor inCopantitlais instructive.

Here, plaintiff suffers fronthe same problems as tBepantitlaplaintiffs. He has failed
to adduce any evidence that CMKA had @t AWG’s recommendationg\lso, plaintiff
shows no facts in the summary judgmesttard that AWG did more than make a
recommendation, or that its recommendations playedtarial role in plaintiff's hiring. In sum,
even when viewed in the light most favorablehkaintiff, this loneemail provides no basis for
finding that AWG had the posv to hire plaintiff.

Next, the court considers the sad part of this factor—thgower to terminate plaintiff's
employment. As noted, the governing cases rezeghis power as the ‘osgt important” factor

in the joint-employer testKnitter, 758 F.3d at 1227 (citingristol, 312 F.3d at 1221). Here, the
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summary judgment facts establish that AVé&Gkied the capacity to terminate plaintiff’s
employment.

Under the Agreement between CMKA ald/G, AWG could reject any Asset
Protection Agent assigned by CMKA to the AW&ility. But the right to reject an employee
designated by a contractor does egtial the right to terminate the employee’s employment with
another companySeeDoc. 48 at 5 (“AWG’s ability task that [CMKA] no longer assign
plaintiff to AWG does not mean that AWG had thight to terminate plaintiff.” (first citing
Knitter, 758 F.3d at 1229; then citiidanks v. St. Francis Health Ctr., In&o. 15-CV-2602-
JAR, 2016 WL 1298056, *3 (D. Kan. Mar. 31, 2016) (dewy a Motion to Dismiss)). Both
Knitter andBankssupport the conclusion that plaintiff must adduce evidence that AWG
possessed a right greater than the right to rejeetmployee for assignment to its premis@se
Knitter, 758 F.3d at 1229 (finding no genuidispute whether defenddatked the power to fire
and defendant could, at mostquest that plaintiff’'s employeeassign her to a different
location);Banks 2016 WL 6905581 at *13 (holding on summardgment that defendant had
no power to terminate based onadnility to request reassignmengge alsinn v. McKung143
F.3d 1353, 1358 (10th Cir. 1998) (affirming summary judgment by findiaigidf was not the
defendant’s employee, in part, because “[aliffitothe [defendant] retains the right to request
removal of [the contractor’s] pesnel with whom it is dissatisfig and did so in this case, [the
contractor] alone exercises control oves thring and firing ofthe contractor’s]
personnel.”)Palage v. HCA-HealthONE, LL@Mo. 11-CV-01285-LTB-CBS, 2012 WL
5493998, at * 6 (D. Colo. Nov. 13, 2012) (grantswgnmary judgment for defendant because

“[a]lthough [defendant] did have ¢hcontractual ability to re@st the re-assignment of [the
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contractor’s] employee assigned tofiacilities, this does not equdteeither hiring or firing [the
contractor’s] employees.”).

Trying to establish a genuine dispute abwbether AWG held power greater than
simply the capacity to request plaintiff's reggsnent, plaintiff relies omischaracterization and
conjecture. First, plaintiff nes that AWG told CMKA that it did not want CMKA to terminate
plaintiff because of his disability. And plaintdbntends that this statement—combined with the
fact that he was not fired—supp®& reasonable inference tBWG controlled plaintiff's
termination. The court declings adopt plaintiff’'s curious @soning. To equate a statement
encouraging a contract partner to comply with the federal employment law as evidence of control
is simply too great a reach ¢ount as a reasonable inference.

Plaintiff also argues that when CMKA’s Mdarper told AWG’s Mr. Burke that he was
going to bring plaintiff in for his termination, veas acting on AWG'’s behalfy firing plaintiff.
Importantly, even plaintiff's view of the sumnygudgment record shows that plaintiff was not
fired from CMKA then. He simply was removeaifn AWG. This email demonstrates that Mr.
Harper was removing plaintiffdm his assignment at AWG as AWG had requested and does not
mean that AWG possessed the righterminate his employment.

Finally, plaintiff contends tht Mr. Harper's May 29, 2014 erh#o plaintiff, explaining
that AWG controlled the EMT trainingnd CMKA had to abide by AWG'’s wishes,
demonstrates that CMKA “wouldo whatever Defendant AWG wantedth regard to Plaintiff's
employment.” Doc. 199 at 64. To draw this inference based on the fact that AWG controlled
aspects of plaintiff's training—as plaintiff urges—is simply too great a |&ge Bank2016
WL 6905581 at *15 (granting summary judgment to defendant against joint-employer theory

even though defendant had provigedintiff training about its elg¢wmonic record keeping systems
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and human resources policies, and conducted a general orientation on defendant’s policies and
procedures).

Plaintiff fails to demonstrate a genuine issfienaterial fact abouAWG’s power to hire
him or terminate his employment—the most imipot factor determining joint-employment.

b. Rules, Assignments, and Training

Next, AWG argues that it didot promulgate work rulegssue work assignments, or
provide training beyond those eeqied of a contractual venddrent relationship. Under the
Agreement, CMKA was responsilier providing uniforms, traiing, and supervision of the
Asset Protection Agents. And their conduct was goe by policy, rules, and post orders that
CMKA and AWG agreed on.

Here, although plaintiff has adducedms®evidence showing AWG promulgated
plaintiff's on-site rules, the summary judgmeetord does not establish a level of control
sufficient for a reasonable jury to conclude &Was plaintiff's jointemployer. When CMKA
hired plaintiff, plaintiff received a CMKA Eployee Handbook, reviewed it, and signed a form
acknowledging that he understooe tolicies in it. Plaintiffeceived no such handbook from
AWG. While assigned to the AWG site, the pposlers governed plaintiff's conduct. These
post orders were maintained in a referencauabfor the Desk Officers to use. CMKA had a
right under the Agreement to consult on thetpoders, but generally AWG created them.
CMKA could review the post orders and notify AA\bf any concerns but, to Mr. Harper’s
recollection, CMKA never had regsted any changes to them. tBdr. Harper always believed
AWG had the final approval authority on postlers. So CMKA could mvide input, but AWG

had more control of the on-site rules.
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Plaintiff's overall conduct was governed by the CMKA Employee Handbook. This
handbook, among other things, addressed timendffsaveral “on the job” topics such as
conduct, appearance, and scheduling. Sooadth AWG largely controlled the post orders,
CMKA had input and CMKA controlled the policigeverning plaintiff’'s onduct. Accordingly,
there is no basis for a reasonable jury to infat &WG’s control over plaintiff's rules exceeded
those typical of a vendor-client relationshipee Bank2016 WL 6905581 at *15-16
(concluding that the work rules did not excéleel vendor-client relationship when defendant-
client required plaintiff to comply with its kes, but vendor promulgateplaintiff's work rules
and vendor’s policies governed plaintiff).

The facts in the summary judgment record establish that CMKA also determined
plaintiff's assignments. CMKAssigned plaintiff to work at AWG and could reassign him as it
pleased. Plaintiff knew that CMKA possessdd tiontrol. He asked CMKA—not AWG—to
reassign him because he was not receiving Eurs while stationedt AWG’s premises.

Plaintiff argues that AWG hadggiificant control of his assignents. He bases this on
three incidents. First, CMKA's Mr. Harper adjad plaintiff’s schedule when he mistakenly
scheduled plaintiff for a double shift and AWG brought Mr. Harper'sattention. Second, Mr.
Harper cautioned the Asset Protection Agentsresj overtime after a discussion with AWG.
And third, Mr. Harper explained talaintiff that his EMT trainindhad to be deferred because of
AWG's wishes.

None of these, separatelytogether, establishes a basisdaeasonable jury to conclude
that AWG controlled plaintiff's work assignmisn CMKA assigned plaintiff his work hours.
Plaintiff has noted three isolated incidentsl @ays they amount to control. Under the

Agreement, AWG had to pay CMKA time and a half for overtime worked by CMKA'’s
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employees designated to work at AWG’s sif8o AWG’s steps to minimize its overtime
obligations does not demonstratitrol of work assignmentd:inally, AWG heavily relied on
two of its own employees for EMT dutieso,Mr. Harper noting thaCMKA had to comply
with AWG'’s wishes about postponing plaifis EMT training does not show control.

In Banks defendant’s employee provided plaintffist of patients to see each day and
required her to conduct extra duties. 2016 6905581 at *16. The court found this
relationship did not exceed the vendor-cliefatrenship because the patient assignment was
designed to satisfy the vendor-client agreemémtd the vendor approved the extra dutikk.

Here, Mr. Burke’s occasional reminders abovgrtime to Mr. Harper and Mr. Burke’s
oversight of CMKA's scheduling is far lepsevalent than the work assignmenBianks The
court thus concludes that pidff failed to establish a gemg dispute about whether AWG
controlled plaintiff's work assignment.

Finally, AWG argues that it only providdithited training on desk officer and EMT
duties. Plaintiff responds that, in fact, AWG tsdbstantial control of th training. Plaintiff
relies on Mr. Harper’s statements that: (1) @Would tell CMKA when pintiff's desk officer
training was complete and (2) he did not knowl&intiff completed his EMT training because
sometimes they notified CMKA and sometimes they didn't.

The training inquiry considered by tHactor focuses on the amount of trainirfgee
Banks 2016 WL 6905581 at *15 (determining defendprovided training “beyond that
typically provided within a vedor-client relationship”). IBanks the defendant provided
training beyond orientation and training about the hospital systems because it also provided
training about patient accounts, diversdagpd other regularly scheduled trainirig. Here, there

are no facts in the summary judgment recordstablish AWG provided training beyond general
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orientation and AWG'’s systems. Instead, fosP®fficer duties, AWGrained plaintiff about
the process for conducting background checks amdrbas to monitor usjy the video monitors.
And for EMT duties, AWG would have traingthintiff about AWG potocols, location of
equipment, and similar topics. No reasonable ganyld find that these pics exceed the scope
of orientation and systems training.

So, the summary judgment record, even wdiewed in plaintiff's favor, does not show
that AWG promulgated work rules, issuedrivassignments, or praléd training beyond those
expected of a normal contractwvandor-client relationship.

C. Supervision and Discipline

Next, AWG argues that it dinot exercise sufficienupervision and discipline to
establish a joint-employer relatidnip. “Some degree of supervision and even discipline is to be
expected when a vendor’'s employee comes on another business’s worldsi 17 (citing
Knitter, 758 F.3d at 1230). “Supervision that isitea and focuses on workplace safety issues
typically will not be considered the typé supervision indicating joint employersld. (citing
Knitter, 758 F.3d at 1230). “Courts should consibether supervision extended to such
matters as training or formal perfornta evaluations provided to employedsl.’(citing
Knitter, 758 F.3d at 1230) (other citation omitted).

In Knitter, the defendant’s supervision was lindit® dress code and safety harness
requirements. 758 F.3d at 1230. Defendantrsiged plaintiff’'s daily work by providing
instruction about how to perforoertain tasks, and notified plaiifiif her work did not meet
defendant’s standards$d. But it did not include traimg or formal performanceld.

Ultimately, the Tenth Circuit determined the level of supervision was consistent with a client-

vendor relationship and did not keadefendant a joint employeld.
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In Banks our court found that one of defendardmployee’s supervisory role went
beyond whaKnitter discussed Banks 2016 WL 6905581 at *18. This employee was on-site
and told plaintiff she was her supervisor. @ksigned plaintiff dailyasks and provided some
training. So the court found that her role exegesimple direction on limited tasks. Even
though this single employee’s role exceeded Erdpection, the court determined that
defendant’s supervisory powessirfficient to create an employment relationship. Although the
vendor did not have a supervisor on-site,rgliwas in close contact with the vendor’s
supervisory employees. And importantly, tledor conducted performance evaluations, not
the defendantld.

Here, AWG had an employee that exerciseohe supervisory control over plaintiff—
Ms. Morlan. The summary judgment record eksales that Ms. Morlatrained plaintiff about
Desk Officer duties—which the sunary judgment record estalfiess was within the scope of a
client-vendor relationship—and she determined whiamtiff was ready taake his own shift.
Beyond that, she sent an email to Mr. Burke BindHulett about a conversation she had with
plaintiff after she found doors unlocked. During the conversation, she pketiff when he
checked the doors. Plaintifbotends that Ms. Morlan’s coaksation with plaintiff and her
following email to AWG employees suggests AWG had supervisory control of plaintiff. No
reasonable jury could conclude that this lexfedupervision was a suéiient basis for AWG to
be plaintiff's joint employer. Theourt rejects plaitiff's argument.

Ms. Morlan had minimal supervision of phaiiff during his training which culminated
when he was ready to take his own shift. A& Morlan’s email does not suggest that she was
supervising plaintiff's dutiesIinstead, she relievaaaintiff and found doors unlocked so she

asked when he did his rounds—a reasonal®@e-foepeer question. Then, she reporteleio
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supervisors who, in turn, reported it to pl#i’s supervisors at CMKA. Ms. Morlan’s
supervision never rose to the level describeBlainks Indeed, plaintf understood that Mr.
Harper was his supervisor who monitorasl performance. And plaintiff generally
communicated with CMKA supervisory employeesanthe had questions or issues arose.

Plaintiff next argues that A@'s monitoring of internet usage and the badge swipe check
suggests AWG supervised plaintiff's performat@éhe minute detailThis overstates AWG’s
supervision.

The facts show that Mr. Burke was notifiedemhanyone sitting at the front desk visited
a pornographic site—Asset Proiect Agent, AWG employee, or anyone else. A monitoring
system is common practice to ensure compuarrot misused. And no reasonable jury could
find that AWG'’s use of one suggests supervisidfigent to establish conbl. Also, there are
no facts in the record that any AWG employeeatted the badge swipe records other than when
Mr. Burke was alerted that pidiff had not completed his vads. Plaintiff thus has not
established a genuine dispute abwhether AWG supervised him.

Consistent with the level of supervision, & primarily disciplined plaintiff. When
concerns with plaintiff's performance arose, KMaddressed them with plaintiff. Specifically,
AWG had concerns about plaintiff's appeararamnputer usage, and his door checks. AWG
contacted CMKA about those concerns and CMKA thedressed them with plaintiff. Plaintiff
argues that CMKA simply was an intermedidoy AWG'’s wishes—Ilike a senior to middle
manager relationship. And AWas instructing CMKA how to dtipline a subordinate. But
this is not a reasonable inference.

AWG had supervisors on sitieat could observplaintiff’'s appearance, while CMKA did

not. And AWG had access to the computer systechthe badge swipe records, not CMKA. So
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AWG communicated its observations to CMKA foMKA action. There are no facts in the
record suggesting AWG ever followed up with CMKA to determine if CMKA followed its
wishes—something a senior manager would do to a middle manager. Thus, plaintiff provides no
factual support for this argument.

Plaintiff does note that AWG wgd'getting on” him about leaving the desk for extended
periods of time to check doors and turn off lightéo reasonable jury catdiconclude that this
minimal disciplinary role goes begd a client-vendor relationshigsee Banks2016 WL
6905581 at *18 (finding that a write up submittedHuman Resources did not exceed the
vendor-client relationship).

d. Compensation, Benefits, and Hours

The uncontroverted facts also establish @sitKA, not AWG, controlled plaintiff's pay
and benefits. CMKA set his pagte and provided insuranceimbursement of licensing fees,
and an employee stock ownership plan. Plaintifftends that AWG indirély paid plaintiff and
CMKA just took its cut. Our Circtirejected this very argument kmnitter. 758 F.3d at 1229.

In Knitter, plaintiff was a “handyman” foa general contracting companig. That
contracting company had one cliguring the time at isstedefendant property management
company. Plaintiff argued that defendant incliepaid her because it set flat rates for
handyman services that it paid the contract compéhyThe Circuit rejected this argument
because defendant had no control over how much the contracting company deducted for itself
and defendant never paid plaintiifectly. Also, defendant nevaegotiated plaintiff's rates or
vary her ratesld.

Similarly, AWG set a rate with CMKA for thAsset Protection Agents here. And there

are no facts in the summary judgment recorestablish that AWG decided how much CMKA
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paid the Asset Protection Agents. Alserthare no facts showing that AWG negotiated
plaintiff's hourly rate or that his hourly rate varied fratmer Asset Protection Agents.

The court already has determined thatsinamary judgment facts do not establish that
AWG had sufficient control of plaintiff's hoarto create a joint-employer relationshipee
suprg Part 11.C.1.b. And so, the court concludest fhlaintiff has faild to show a genuine
dispute about whether AWG controllbs compensation, benefits, and hours.

e. Employee Records

Next, AWG contends that there is no jpemployer relationship because it did not
maintain employee records for plaintiff. Empé&yrecords include “payroll, insurance, taxes,
and the like.”Knitter, 758 F.3d at 1226. The uncontrovertads establish that the Agreement
required CMKA to pay all required taxes. Indeplaintiff's tax forms came from CMKA. And
plaintiff submitted federal 1-9 paperwork to CMKA. Plaintiff also signed direct deposit
paperwork with CMKA.

Plaintiff notes that AWG made him comf@edaily activity reports and daily shift
summaries. Because these documents include thke thmat the shift began and ended, plaintiff
argues that they can be a type of time cartihogh they might have enabled AWG to prepare
a time card, no fact in thecord suggests that anyone used thanthat purpose. Plaintiff also
notes that AWG tracked his badge swipes. utails to argue how badge swipes amount to
payroll, insurance, or taxes.

The court thus concludes thaaintiff has failed to estdish any facts from which a

reasonable jury could find that AWG mtimed employee records for plaintiff.
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f. Conclusion

In sum, “taking the factors together,” tbeurt concludes that no reasonable jury could
find that AWG was plaintiff’s employerKnitter, 758 F.3d at 1231. Plaintiff failed to show a
genuine dispute whether AWG cdutire him or terminate his employment—the most important
factor. Similarly, there is no genuine disputieether AWG controlled plaintiff's compensation,
benefits, hours, or employee reds. While plaintiff has adducesbme admissible evidence that
AWG promulgated rules and supied plaintiff, they are nasufficient under the governing
case law. AWG's level of control over theseniis is not sufficient for a reasonable jury to
conclude under all the factors t#atVG was plaintiff's joint employerSee id(affirming
summary judgment against plaifitbecause defendant’s authoritysupervise and enforce rules
were not a sufficient basis for a reasonable farfind that defendant was plaintiff's joint
employer). For these reasons, AWG is entitlesummary judgment against both of plaintiff's
claims.

2. Plaintiff is a Disabled Person under the ADA

CMKA does not dispute that pteiff was its employee. But argues that plaintiff
cannot establish a prima facie case of ADA diaration or retaliation.For a discrimination
claim, plaintiff must first show thdte is a disabled person under the ADXdair, 823 F.3d at
1304. Plaintiff asks for partial summary judgmt in his favor on this first element.

In 2008, Congress passed the ADA “with theestagoal of ensuring that [t]he definition
of disability . . . be construad favor of broad coverage.Roecker v. BrennamNo. 15-7201-
DDC-JPO, 2017 WL 445504, at *7 (Ban. Feb. 2, 2017) (quotiridair, 823 F.3d at 1305).
To achieve this goal, Congress ameahttee definition of “disability.” Id. (citing Adair, 823 F.3d
at 1305). Now, “[t]he term ‘disability’ meanajth respect to an individual—(A) a physical

or mental impairment that substantially limgise or more major life activities of such
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individual; (B) a recoraf such an impairment; or (Being regarded as having such an
impairment . . ..” 42 U.S.C. § 12102(1).

To establish an ADA disability under subsent(A), “a plaintiff must articulate with
precision both [his] impairment and the major life activity it substantially limitddfinson v.
Weld Cty., Colq.594 F.3d 1202, 1218 (10th Cir. 2010) éimtal quotation m&s and citation
omitted). An impairment can be “[a]ny physiological disorder or condition . . . affecting one or
more body systems, such as neurological, muscukiskdgor] special semsorgans ....” 29
C.F.R. § 1630.2(h)(1).

Here, CMKA does not dispute thaliaintiff has a seizure disorder. Nor does it dispute
that his disorder is an impairment. So theesstdisability turns on whether plaintiff's seizure
disorder is substantially limiting. Because pliis seizure disorder is an episodic condition,
the court must determine whether it is substintiianiting while plaintiff is having a seizure.
See42 U.S.C. § 12102(4)(D) (“An impairment that is epig or in remission is disability if it
would substantially limit a major life activitwhen active.”). The court makes this
determination by analyzing the plaintiff's impairmet the time of the employment decision.
See Cisneros v. Wilsp226 F.3d 1113, 1129 (10th Cir. 2000) (€Ttletermination as to whether
an individual is a ‘qualifiedndividual with a disability’ musbe made as of the time of the
employment decision.” (citation omittedyverruled on other grounds IBd. of Trs. of Univ. of
Ala. v. Garretf 531 U.S. 356 (2001).

“An impairment is substantially limiting whetrenders an indidual either unable or
significantly restricted in [his] ability to perfor a major life activity compared to the average
person in the gemal population.” Id. (internal quotation marks amitation omitted). “[M]ajor

life activities include, buare not limited to, carg for oneself, performig manual tasks, seeing,
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hearing, eating, sleeping, waik, standing, lifting, bendingpeaking, breathing, learning,
reading, concentrating, thimig, communicating, and working42 U.S.C. § 12102(2)(A).

Here, plaintiff contends that$iseizure disorder substantially limits his ability to perform
manual tasks, concentrate, and communickigeed, the uncontroverted facts show that
plaintiff experiences both tonidonic and complex partial geires. During a tonic-clonic
seizure, he loses consciousness. And while flamexperiencing a complex partial seizure, he
has “difficult doing anything purposefully.” Doc. 176-1 at 10 (Seeley Dep. 135:1-4).
Specifically, during these seizures, plaintiff is unable to perform manual tasks, his ability to
concentrate is limited, and his abiltgmmunicate is limited substantially.

CMKA argues that Dr. Seeley and Dr. Kaplaafsnions about plaintiff's ability to
perform manual tasks, concenéiaand communicate are conclusory statements, and “[n]Jone of
the evidence specifies the actodjor life activities that Plairffiis unable to perform.” Doc.

194 at 16. This is simply wrong. At a minimum, the facts in the summary judgment record
establish that during a seizure plaintiff is lindite his ability to concentrate and communicate—
two major life activities identified by 8 12102(2)(AY.he facts also establish that plaintiff is
unable to perform manual tasks—+najor life activity—during a seizer The court agrees with
CMKA'’s argument that Dr. Seey and Dr. Kaplan’s opinior@n this major life activity are
conclusory. And plaintiff shogvno facts in the record estabing which manual tasks he is
unable to perform. But even assuming plaintif Feled to show that he is unable to perform
manual tasks, it is uncontroverted that his ability to concentrate and communicate is limited
during a seizure.

CMKA also argues that the fjgency and duration of plaiffts seizures suggest that

they do not substantially limit his major life aties. The frequency, however, does not affect
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the court’s analysis because the court only aealyww much the impairment limits plaintiff
while it is active. See42 U.S.C. § 12102(4)(D) (“An impairméthat is episodic or in remission
is a disability if it would substantially limit a major life activity when active.”). While the
summary judgment record shows that most of gifisiseizures are small, and last less than “a
couple minutes,” the quality of plaintiff's mentttivity is impaired during that period. And
sometimes he has tonic-clonic seizures thaseduim to lose consciousness totally. During
these periods, whether plaintiff's seizur@ismall one or he loses consciousness, the
uncontroverted facts establistat plaintiff's ability toconcentrate or communicate are
substantially limited. And so, the court findatiCMKA has failed to establish a genuine issue
of material fact whether gintiff's seizure disorder ia disability under the ADA.

For this reason, the court grants partiahswary judgment in plaintiff's favor on the
guestion whether he is a disabled person under the ADA.

3. A Genuine Dispute Exists Wheher Plaintiff was a Qualified
Individual

To establish a prima facie case of discrintiorg, plaintiff also musshow that “he is
qualified, with or without reasonable accommodiatby the employer, to perform the essential
functions of the job,” and also, that “he was dsinated against because of his disability.”
Adair, 823 F.3d at 1304. CMKA argues that it is #&ti to summary judgent on plaintiff's
discrimination case because pldintiould not perform the essential functions of his jobs with
AWG, so he was not a qualified individual.

To determine whether plaintiff is a qualifiedividual, the court engages in a two-part
analysis. Adair, 823 F.3d at 1307 (citingawkins 778 F.3d at 887). First, the court inquires
“whether the plaintiff can perforitine essential functions of the jake., functions that bear more

than a marginal relationship to the job at issue.”(citing Hawkinsg 778 F.3d at 887). If
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plaintiff is unable to perform the essential functions of the job, the court then must determine
“whether any reasonable accommodation by the employer would enable him to perform those
functions.” Id. at 887—-88 (citinddawking 778 F.3d at 887).

The court begins by addressing the esakfunctions of the Desk Officer and
EMT/Patrol Officerpositions. Under the ADA, “consideratichall be given to the employer’s
judgment as to what functions of a job are eiakrand if an employer has prepared a written
description before advertising mterviewing applicants for theb, this description shall be
considered evidence of the essarfunctions of the job.” 42).S.C. § 12111(8). Essential
functions are “the fundamental job dutefghe employment position.” 29 C.F.R. §
1630.2(n)(1). A function may be essential because ftason the position exists is to perform
that function,” or because of “the limitedimber of employees available among whom the
performance of that job functiaran be distributed . . . .Id. § 1630.2(n)(2). Our Circuit has
recognized that courts must give “deferencart@mployer’s judgment concerning essential
functions.” Hawking 778 F.3d at 884-85 (first citintate v. Farmland Indus.,

Inc., 268 F.3d 989, 993 (10th Cir. 2001) (noting tiet essential furion “inquiry is not
intended to second guess the employer”); then cidiamgidson v. Am. Online, Inc.

337 F.3d 1179, 1191 (10th Cir. 2003) (explainingt some deference is due because
“[d]etermining whether a padular function is essentigs a factual inquiry”)).

Here, CMKA posted the job vacancy on CraigfsliThe summary judgment facts show
that this is the only job desption plaintiff ever saw for thposition. The description described
the experience and skills required by the jobe @tvertised position geired a certified and
licensed EMT who was reliablpunctual, trustworthy, and custemservice oriented. And the

position required good oral anditten communication skills, bascomputer operation skills,
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professional representation of the compayogad physical condition, and a neat and clean
appearance. Plaintiff argues that the court shimijdon this job description to determine the
essential functions of plaintiff's job.

CMKA disagrees in part, contending thaivirg, patrolling on foot, working alone, and
providing EMT services also were essential fiors of the EMT/PatraDfficer position. And
CMKA contends that working alorand patrolling on foot weressential functions of the Desk
Officer position. CMKA basesstargument on AWG's policy alldng individual departments
and their hiring managers to identify the esséfiiactions of a positin. AWG did not require
each department to list the essal functions of eacfob. Instead, Mr. Burke—AWG's Senior
Manager for Corporate Security—identified tissential functions of }hEMT/Patrol Officer
and Desk Officer positions during his deposition.

Mr. Burke identified the essential functions of the AWG EMT/Patrol Officer position as
conducting patrols (by vehicle and on foot) of the entire AWG facility and handling medical
calls at any of the facilities. The area fatrol included AWG's parking lots, the “DSG
building,” and AWG’s on-site warehouse. Mr. Barélso identified other essential functions as:
performing drug screens; handling post-accidieny and alcohol screens; assisting the Desk
Officer with giving breaks (mguiring cross-training on De<Rfficer duties); checking fire
extinguishers in the corpoeabuilding; assistig with conducting preemployment backgrounds;
monitoring security cameraaccessing control; checking emergency lights and doors;
responding to alarms; and perfang floor and door checks.

No facts in the summary judgment record indicate that EMT/Patrol officers worked
alone, much less, that working alone was anrgsddunction of the posibn. So the court does

not consider whether that is aasential function on summary judgnt. Instead, the court must
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consider whether driving, patrolling on foot, and providing EMT services are essential functions
of the position plaintiff held.

CMKA's job posting does not include thefsmctions, but the court nonetheless gives
deference to AWG's judgment about the job’s aiakfunctions. Here, thcourt need not rely
heavily on deference to AWG because the job titbne suggests that the position exists to
perform the functions of patitmg and providing EMT servicesSee29 C.F.R. § 1630.2(n)(2)
(“A job function may be essential because #espn the position exigtsto perform that
function . . ..”). Plaintiff makes a conslory statement that CMKA has failed to produce
uncontroverted evidence showingththese are the essential fuaos of the EMT/Patrol Officer
position. But he never argues, specifically, theatrolling and providing EMT services are not
essential functions of this position.

CMKA argues that driving also was an esg#ritinction of the job. But the summary
judgment record contains evidence suggestiagdhving was a means of performing essential
functions and not, in itself, an essential fiime. According to Mr. Burke, AWG requires its
EMT/Patrol Officer to drive motor vehicleS.he AWG warehouse facility is a million square
feet occupying more than 40 acres of land. AeQuires EMT/Patrol Oftiers to patrol the
entire facility. Also, EMT/Patl Officers only can access anotli@cility that they must patrol
by driving on public roads. Fitig, EMT/Patrol Officers may neetb take other employees to a
medical clinic. That task requires them tovdron public roads. MiHarper believed the only
purpose for the EMT driving a motor vehiclaasrespond to a medical call as quickly as
possible.

Testimony suggests that both patrollimglgroviding EMT services are the true

purposes for driving. The “fundamental jobidst of the EMT/Patvl Officer position are
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patrolling and providig EMT services.See29 C.F.R. § 1630.2(n)(1). But it is properly
controverted whether driving is as well. Thenmary judgment record suggests that driving is
merely a means of accomplishing the esskfutiections. So although AWG required its
EMT/Patrol Officers to drive, iis controverted whether driwj was an essential function.

The court concludes that no gemerissue of material faekists whether patrolling and
providing EMT services were essential functionshef EMT/Patrol Officer. But a genuine issue
remains whether driving was assential function. Fdhis reason, the caucannot determine,
as a matter of law, that plaintiff was not gtiall to perform the essential functions of the
EMT/Patrol Oficer position.

Also, the court cannot determine, as a mattéaw, that plaintiff was not qualified to
perform the essential functions of the Deskic@f position. CMKA corgnds that plaintiff
could not perform two essential functions o fob—working alone andoaducting foot patrols.
Plaintiff disputes that working alone is assential function. Indeed, AWG never identified
working alone as an essential function. & Mr. Burke listed the following duties as
essential functions: sitting at the front deslAWG’s corporate flice; answering phones;
transferring calls to the proper divisions atieurs; monitoring security cameras; accessing
control; conducting preemploymiglmackground screens; and conitlug floor and door checks.
But the summary judgment record also suggistsnight shift DeslOfficers were in the
building alone with two IT employees—fact that strengthnes CMKA’s argument.

But the court cannot weigh the competing evaeninstead, it must ew the facts in the
light most favorable to plaintiff—the pgrbpposing summary judgment. Although the Desk
Officers on the night shift likelyworked alone, the day shift ditbt. So, it is controverted

whether working alone was assential function of the Desk fifer position. It also is
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controverted whether conductingptgoatrols was an essentiahction. Mr. Burke identified
conducting floor and door checks as an essenimtion. He described these checks as a patrol
to ensure everything was in ordnd that all the doors were laak But Desk Officers on the

day shift during the work week did not havectmduct these checks. So while it seems more
likely that foot patrols were an essential fuantithe current record does not allow the court to
decide that question od€t as an undisputed one.

Even if patrolling, driving, and providing EMT services were esakfunctions of the
EMT/Patrol Officer pogion, and working alone and condudiifoot patrols were essential
functions of the Desk Officer position, a reaable jury could find that CMKA could have
accommodated plaintiff reasonably and thus alibWwien to perform the essential functions of
the Desk Officer position. The ADA providesatha reasonable accorodation may include:
“job restructuring, part-time or modified woschedules, reassignment to a vacant position,
acquisition or modification of eqoiment or devices, appropriatgugtment or modifications of
examinations, training materials or policies, thevision of qualified readsror interpreters, and
other similar accommodations for individuals with disabilities.” 42 U.S.C. § 12111(9)(B). But,
an employer is not obligated “to create aipos out of wholecloth to accommodate the
individual in question.”Hawkins 778 F.3d at 884 (citations omitted).

Here, accommodating plaintiff's disabilityould not have require@BMKA “to create a
position out of wholecloth.” Instead, a reagble jury could find that CMKA could have
accommodated plaintiff reasonably by assigriimg just to Desk Officer shifts.

The parties organize their argumentsuend two positions—the EMT/Patrol and Desk
Officers. This is a reasonable approach bee&MKA hired plaintiff as an Asset Protection

Agent to fill those positions. But the job dugtief an Asset Protection Agent differed depending
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on the needs of the customer and the job Fite Asset ProtectioAgent assigned to AWG
generally worked in the Guard Shack, worletdhe front desk, performed EMT duties, and
performed patrol duties.

Although those were the general duties oAaset Protection Agent assigned to AWG,
AWG originally entered into the Agreement with CMKA to provide security officers for the
Guard Shack. But, plaintiff never workedtite Guard Shank. Indeed, AWG later outsourced
those duties to another provider. And inrbta2014, CMKA began providing Asset Protection
Agents to cover some of the shifts for D&fficer and, to a limited extent, EMT/Patrol
Officers.

Initially, Asset Protection Agents covered the Desk Officer position for 88 hours each
week. They covered the EMT/ARal Officer position for 56 hours each week. Around June of
2014, AWG reduced the number of hours it neddesh CMKA'’s Asset Protection Agents for
the EMT/Patrol Officer job from 56 hours to h6urs per week. This reduction resulted from
AWG designating Ms. Morlan, an AWG employeework 40 hours per week as an EMT/Patrol
Officer. AWG then needed someone to backfill Ms. Morlan’s desk job.

A reasonable jury could find that AWG’sjadtments made thauties of an Asset
Protection Agent more flexible. So CMKA coutdve assigned plaintiff to work only Desk
Officer shifts thereby accommatitag plaintiff’'s apparent inability to perform the essential
functions as an EMT/Patrol Oéer. Indeed, CMKA had taken thsgep shortly after plaintiff's
June 25, 2014 seizure. So, such an adjustomend constitute a reasonable accommodation.

CMKA argues that plaintiff also was unablegerform the essential functions of the
Desk Officer position, even with an accommioia. But on this record, the court cannot

determine the essential functionstio job as a matter of lawso to address accommodations at
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summary judgment, the court assumes working aémukeconducting foot patrols were essential
functions of a Desk Officer and plaintiff wasable to perform those functions without an
accommodation.

Plaintiff contends that moving him to the day shift would have accommodated his
apparent inability to work alone or conduct fpatrols. AWG makes aaclusory statement in
its statement of purportedly undisputed facts HeAWG employee workeithe entire day shift
and had different duties. CMKAguies that this fact means plafihcould not have worked this
shift. But AWG’s conclusory statement aBKA’s argument fail to establish uncontroverted
facts that could have assigned plaintifbtshift during daytime hours. On the summary
judgment record, a reasonable jury could firat tafter an interactive process, CMKA, with
AWG's assistance, could haweade this accommodatiosmith v. Midland Brake, Inc., a Div.
of Echlin, Inc, 180 F.3d 1154, 1172 (10th Cir. 1999) (“Theehactive process is typically an
essential component of the process by whichasonable accommodation can be determined.
The interactive process includes good-faitmmunications between the employer and
employee.” (footnote omitted¥}.

Also, a reasonable jury could find tt@MKA could have accommodated plaintiff by
acquiring equipment, thus allowing him to penfothe essential functions of a Desk Officer
during an overnight shift. Platiff suggests a camera and/onmabutton mounted at the front
desk. A reasonable jury could find that thimiggment could have allowed the IT employees to
monitor plaintiff while he was working at theofit desk. Also, Desk Officers were supposed to

conduct foot patrols when an IT employee reliethedim. The IT employee stationed at the front

21 When analyzing another argument, the court reviewed AWG’s Assignment Schedule (Doc. 198-14).

This schedule suggests that CMKA assigned plaint$btme daytime Desk Officer shifts after his June
25, 2014 seizure. For this reason, a reasonablequiyg find that plaintiff's continued assignment to
daytime shifts was a reasonable accommodation.
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desk while plaintiff conductefbot patrols could have maared his movements on closed-
circuit televisions. These optiomsuld have accommodated plaffis inability to work alone
and conduct foot patrols.

CMKA contends that such options do not elimette risk to plaintiff. “An individual is
not qualified for a job if there is a genuine, ¢absal risk that he ashe could be injured or
injure others, and the employer cannaidifly the job to eliminate the risk.Spradley v. Custom
Campers, InG.68 F. Supp. 2d 1225, 1233 (D. Kan. 1999)Sjmadley our court found that an
employee with a seizure disorder was not qualifiecause, in part, when the employee had a
seizure at work, he was near adustrial trash compactdinat could have injured or killed him if
he had fallen in it.d.

CMKA analogizes this holding to the “direct threat” affirmative defense available to
employers under the ADA. 42 U.S.C. § 12113¢ee29 C.F.R. § 1630.2(r) (“Direct Threat
means a significant risk of substantial harm to th&lth or safety of thendividual or others that
cannot be eliminated or reduced by reasaabtommodation.”). Here, CMKA argues, the
burden is on plaintiff to demonstrate thatda® perform the essential job functions without
endangering himselfSee Jarvis v. Potteb00 F.3d 1113, 1122 (10th Cir. 2007) (“[W]here the
essential job duties necessarily implicate thetgafeothers, then the burden may be on the
plaintiff to show that she can perform thosedtions without endangeriraihers.” (citations
omitted)). Although the “diredhreat” affirmative defense does not apply here, CMKA argues

that the factor® it considers demonstrate that pldintannot meet this burden. The court

22 To determine whether an individual would postrect threat, the factors to be considered include:

(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential harm will occur; and
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declines to analyze the factors and, instead, f@coisehe term’s definition: “a significant risk
of substantial harm to the health or safety efitidividual or others thatannot be eliminated or
reducedby reasonable accommodation.” 29 C.F.R. § 1630.2(r) (emphasis added).

CMKA argues that the risk of substantial haoplaintiff cannot be eliminated, so he is
not qualified. The court disagiee The definition of this term does not require the risk’s
elimination. It merely requires a reductiontive risk. And the proposed equipment—a camera
and/or panic button—could significantly reduce tisk to plaintiff. CMKA expresses concern
about plaintiff’s risk of choking, aspirating, adging of Sudden Death of Epilepsy (“SUDEP”).
Those are risks that plaintiff would face if had a seizure anywhere while alone. But cameras
and panic buttons could have lowered plé#fistrisk of choking, aspirating, and SUDEP to a
point that a reasonableryucould find that they no long@resented a direct threat to him.

Spradleyinstructs the court to view potential risksharm to plaintiff and others in the
workplace. InSpradley an industrial trash compactor posdtir@at to that plaintiff that he
would not face in everyday life. Choking, aspoa, and dying of SUDEP are all risks plaintiff
would face at home while alone. But with the suggested devices, IT employees could respond
and assist. Their ability to respowduld lower the risk of direct tkat to plaintiff. In practice,
plaintiff, with these accommodatis, would be at a lower rigi choking, aspirating, or dying of
SUDEP while at work than he would be at leoatone. For these reasons, a reasonable jury
could find that the suggested aouoodations could have reduced theect threat to plaintiff's

health. By reducing that threat, the jury atsailld find that plaintifivas otherwise qualified.

(4) The imminence of the potential harm.

29 C.F.R. §1630.2
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The court thus concludes theraigenuine issue whether plafiiwas qualified to perform the
Asset Protection Agent positiavith reasonable accommodation.

4, A Genuine Dispute Exists WhethePlaintiff Suffered Discrimination
because of His Disability

The last element of the prima facie cas@&DfA discrimination isdiscrimination because
of a disability. “[T]o demonstrat‘discrimination,’” a plaintiff geerally must show that he has
suffered an ‘adverse employment antbecause of the disability.’E.E.O.C. v. C.R. Eng., Inc.
644 F.3d 1028, 1038 (10th Cir. 2011) (quotivigthews v. Denver Pqs263 F.3d 1164, 1167
(10th Cir. 2001)) (other citains omitted). An adverse @loyment action “constitutes a
significant change in employment status, suchiasg, firing, failing to promote, reassignment
with significantly different reponsibilities, or @ecision causing a significant change in
benefits.” Burlington Indus., Inc. v. Ellerttb24 U.S. 742, 761 (1998). A court determines
whether an employment action is adverseising a “case-by-case approach, examining the
unique factors relevant the situation at hand.McGowan v. City of Eufalad72 F.3d 736, 742
(10th Cir. 2006) (citation omitted).

Plaintiff alleges that he waliscriminated against in four ways. They are: (1) his
removal from EMT training; (2) his removabin AWG; (3) CMKA's failure to reassign him;
and (4) termination of his employment by CMKA.

a. Removal from EMT Training

A reasonable jury could find that plaintégfremoval from EMT training was an adverse
employment action. Although removal from ENf&ining was not a hinig or firing, it was
more than a “petty slight[], minor annoyaaj], and simple lack of good manner&beckey

2017 WL 445504 at *11.
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The court must determine if “a reasonable employee would have found [the action]
materially adverse” while also “examining the unidaetors relevant to #hsituation at hand.”
McGowan 472 F.3d at 742. Here, it is uncontrovetteat plaintiff applied for, and was hired
for a position using EMT skills. It also is undmverted that plaintiff wanted to use his EMT
skills. When AWG postponed his training, he asked CMKA about other positions that would
allow him to use his EMT skills. He voiced hissire to use those skills several times to
CMKA. A reasonable jury could find these wéhe actions that a reasonable employee who
applied for an EMT position would undertake.

Although both Desk Officer and EMT/Pati©OFficer duties were contained under the
umbrella of Asset Protection Agent duties, duties of the two positionsere significantly
different. Plaintiff started Biassignment to AWG by performing only Desk Officer duties.
Then, on June 25, 2014, his duties were going tagdnéo include EMT/Patrol Officer duties.
But following his seizure that same day, he once again performed Desk Officer duties only. This
is similar to a reassignment with significantlyfelient responsibilities, which the Supreme Court
has recognized as an adverse employment acBer.Burlington Indus., Inc524 U.S. at 761.

A reasonable jury could find that plaintégfremoval from EMT training was an adverse
employment action. And it is uncontrovertbdt CMKA removed plaintiff from EMT training
because of his seizure disorder. Accordinglgeauine issue of material fact exists whether
plaintiff suffered an adverse employment action because of his disability.

b. Removal from AWG

CMKA does not dispute thatahtiff's removalfrom AWG was adverse. Instead, it

argues that there is insufficiei@imporal proximity to plaintifi§ seizure to support a reasonable

finding that his removal from AWG reked from his seizure disordeGee Anderson v. Coors
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Brewing Co, 181 F.3d 1171, 1179 (10th Cir. 1999) (fimglitemporal proximity to be a key
element of showing causation). Our Circuis hacognized that “unés the [adverse action]

is very closelyconnected in time to the protected atyivthe plaintiff mustrely on additional
evidence beyond temporal proximity to establish causatith.lemphasis in original). The
Tenth Circuit also has held that a one and-half month period may, by itself, establish
causation.ld. But, a three-month period, standing alasansufficient to establish causation.
Id. With an interval between one and one-hatinths and three months, “the adverse action’s
timing ceases to be sufficient, standing alonestablish the requisite causal inference is less
than pellucid.” Conroy v. Vilsack707 F.3d 1163, 1181 (10th Cir. 2013)

Here, plaintiff’'s seizure occurred onnk 25, 2014. CMKA removed him from AWG on
August 21, 2014—about two months later. So plifiitikiely could not rely solely on temporal
proximity. But plaintiff doesn’tely on just timing. Instead, la¥gues that Mr. Harper’s August
19, 2014 email to Erin Neuberger at CobaltrAgrovides some additional evidence of
discrimination. Plaintiff contendbat Mr. Harper’s sentende that message—*1 am letting
[plaintiff] go Friday, this ighe guy who had the seizumad his doctor cleared him . . ."—
suggests a causal link betwees $eizure disorder and hisweval from AWG. Doc. 180-48
(emphasis added).

The parties disagree about the import of Marper's sentenceCMKA argues that Mr.
Harper used this phrase to ddise plaintiff in a way that wuld jog Ms. Neuberger's memory.
Plaintiff argues that thisentence reveals an underlying nargtivat links plaintiff's removal to
his disability. The court concludé¢hat a reasonableryucould accredit eithanterpretation. In
sum, this evidence combined with an intermediate level of temporal proximity precludes

summary judgment on this issue.
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C. CMKA's Failure to Reassign Plaintiff

CMKA argues that its failure to reassign ptéiris not an adverse action because it hired
plaintiff for an assignment at AWG. CMKA not#sat plaintiff was an on-call employee so
CMKA could provide him with assignments onlytagy were available. And because the
opening at Aberdeen never materialized, no altemassignment was available for plaintiff.

CMKA'’s argument misses the mark. Adverse employment action “constitutes a
significant change in employment status, suchiasg, firing, failing to promote, reassignment
with significantly different reponsibilities, or @ecision causing a significant change in
benefits.” Burlington Indus., In¢.524 U.S. at 761. By failing to reassign plaintiff, CMKA
stopped giving plaintiff hours. This “caus[ed$ignificant change in benefits” that was like
CMKA firing plaintiff. Id. A reasonable jury could finthat CMKA'’s failure to reassign
plaintiff was an adverse emploent action. Moreover, a reasbi@jury also could find that
CMKA's failure to reassign plaintiff was causatipnnected to his disability for two reasons.
First, CMKA's failure to reasign plaintiff occurred after Mr. Harper’s August 19, 2014 email
that provided some evidence of discriminationdigsussed above. Two, this adverse action had
a sufficient temporal proximitio plaintiff's seizure.See Andersqri81 F.3d at 1179. For these
reasons, a genuine dispute exists whether CMHKa&ilsre to reassign pintiff was an adverse
action that was causally connedtto his disability.

d. Alleged Termination from CMKA

Finally, CMKA argues that it did not termirgaplaintiff so there was no adverse action.

There is no dispute that termination isamverse action—the only question is whether CMKA

terminated plaintiff's employment.
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The facts circulating around plaintiff's depae from CMKA are murky. Ms. Threadgill
called plaintiff about bringing ihis uniforms and picking up $ifinal check. During the call
with plaintiff, Mr. Harper interrupted her, ste retracted her requestd instead, relayed a
message from Mr. Harper that he still wasrigyto find plaintiff work. Then, Mr. Harper
contacted plaintiff personally to tell him hillsvas considered a CMKA employee, they just
didn’t have any currentsaignments to give him.

Later, plaintiff brought his uniforms to Ms. fi¢adgill and picked up his last check. She
didn’t ask him why he did sand plaintiff didn’t volunteer th information. The summary
judgment record contains facts suggesting trainpff assumed he was fired. And likewise, it
contains facts suggesting that Mr. Harper and Ms. Threadgill assumed plaintiff had quit. But
neither side of this exchange confed the other side’s intentions.

When viewing this sequence of events inliblt most favorable to plaintiff, the court
finds a genuine issue of material fact exigtether CMKA terminated plaintiff. Although Ms.
Threadgill retracted her request foaintiff's uniforms, Mr. Harpr later told him they didn’t
have any assignments for him. And whenml#ibrought his uniforms to Ms. Threadgill, she
didn’t reiterate that there was no need for pl#iti turn in his uniforms or pick up his last
check. From this series of events, a reasonablecould find that CMKA terminated plaintiff's
employment.

Neither party offers an explicit argumenihether the alleged termination was linked
causally to plaintiff's seizure disorder. But omsthecord, the court concludes that a reasonable

jury could find that it was causally linked to pitff's disability for reasons already explain€d.

# The facts in the summary judgment recorahdbestablish when Ms. Threadgill called plaintiff or

when he turned in his uniforms. The lapse of tafier August 21, 2014, is described as “several weeks,”
so the court infers that less than a month passed between his removal from AWG and his alleged
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In sum, plaintiff has established a genuine issue of fact about each element of the prima
facie case of ADA discrimination. This conclusimfts the burden to CMKA. It must show
legitimate non-discriminatory reasons for the adverse employment acilemstt, 845 F.3d at
1307. The next section addrest@s step of the analysis.

5. CMKA Shows Legitimate Non-Discriminatory Reasons for the
Adverse Employment Actions

To rebut the presumption of discriminatiaised by plaintiff's prima facie case, CMKA
must articulate a legitimate non-discriminatoegson for the adverse employment actions.
Texas Dep’t of Cmty. Affairs v. Burdimdb0 U.S. 248, 254 (1981 MKA “need not persuade
the court that it was actually motivated by the pmaftereasons . . . . It is sufficient if [CMKA'’s]
evidence raises a genuine issue of fact aghiether it discriminated against [] plaintiffId.

“To accomplish this, [CMKA] mustlearly set forth, through the introduction of admissible
evidence, the reasons for the [adverse actiol].”CMKA'’s explanation of its legitimate
reasons must be “clear and reaably specific” and thereby presgaintiff with “a full and fair
opportunity to demonstrate pretexid. at 255-56, 258.

Plaintiff concedes that CMKA has articulategjitimate non-discriminatory reasons for
his removal from EMT training, his removal frofWG, and for CMKA's failure to reassign
him. But, he disputes that CMKA has produeeclear and reasonably specific reason for his
alleged termination from CMKA.

In response, CMKA asserts that it “had more than enough legitimate reasons to make
such a decision—Plaintiff’'s performance problemge serious enough to justify not only his

removal from the AWG site (thgosition for which he was spedélly hired), but also for his

termination. This inference makes the temporakipnity less than three months and within the Tenth
Circuit’s limit for an inference of temporal proximitysee Andersqri81 F.3d at 1179.
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termination from employment at CMKA.” Doc. 18068. CMKA also asserts: “Plaintiff was
removed from the AWG position because CMKAIEnt, AWG, was unhappy with Plaintiff's
performance and wanted Plafhtemoved due to legitimatand significant performance
reasons. Plaintiff had admitted performapogblems throughout his employment with CMKA.
Plaintiff was removed due to performance problems.” Doc. 180 at 67 (citations omitted).

CMKA argues that “performance problems” are a legitimate non-discriminatory reason
for both plaintiff's removal from AWG and htermination from CMKA. The court finds no
reason to treat “performance probEnas a clear and reasonabfecific reason for plaintiff’s
removal from AWG but not his termination fro@MKA. The court thugoncludes that CMKA
has produced a legitimate non-discriminatory explanation i®@ativerse action.

Having concluded that CMKA tculated a legitimate, nodiscriminatory reason for
each of the four adverse actions thurden shifts back to plaintiftde must now show there is a
genuine issue of material fact whether CMKA's “proffered legitimate reason is genuine or
pretextual.” Dewitt, 845 F.3d at 1307. The nexction addresses that issue.

6. A Genuine Dispute Exists WhethelCMKA's Proffered Reasons were
Pretextual

“A plaintiff demonstrates mtext by showing either thatdiscriminatory reason more
likely motivated the employer or that the emysr’s proffered explanation is unworthy of
credence.”Zamora v. Elite Logistics, Inc478 F.3d 1160, 1166 (10th Cir. 2007). “In
establishing pretext, an empkxy can show the employer’s proffered reason was so inconsistent,
implausible, incoherentr contradictory that is unworthy of belief.” Piercy v.Maketg 480
F.3d 1192, 1200 (10th Cir. 2007). “Typically, a pldintay show pretext imne of three ways:
(1) with evidence that defendant’s stated redsothe adverse employment action was false; (2)

with evidence that the defendant acted contrauy written company policy prescribing the
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action taken by the defendant under the circumstaoncé8) with evidence that he was treated
differently from other similarly-situated engylees who violated work rules of comparable
seriousness.’Salguero v. City of Clovjs866 F.3d 1168, 1176 (10th Cir. 2004) (internal
guotation marks, corrections, and citation omittegi)t, “[e]vidence of pretext may also take a
variety of other forms,” so plaintiff is nétorced to pursue angarticular means of
demonstrating that a defendant’s stated reasons are preteX@ualckhammer v. Sprint/United
Mgmt. Co, 493 F.3d 1160, 1168 (10th Cir. 2007) (intémpaotation marksgorrections, and
citation omitted).

First, plaintiff never argues that the reas given by CMKA for his removal from EMT
training were pretextual. So has failed to raise a genuineplite about that action, and the
court thus grants summary judgment agairnsingif’'s ADA discrimination claim based on his
removal from EMT training.

Plaintiff's arguments about CMKA'’s reasofts removing him from AWG, failing to
reassign him, and terminating his employment iemahe court addresses them now. Plaintiff
argues that a reasonably jury could find CMKArticulated reasons for these actions are
pretextual for three reasons: (1) Mr. Harpstated reason for raming plaintiff from AWG
were false; (2) CMKA'’s actions were contradigttwecause they tried to find plaintiff another
position; and (3) plaintiff was treated differently than other similarly-situated CMKA and AWG

employees?*

24 The court does not address the portion of plaintiff's argument relying on Document 198-15. Like

AWG’s objection to plaintiff's use of Document 200-16 (CMKA Termination Repsegnote 2 above,
CMKA obijects to plaintiff's use of Document 19% (the same Termination Report) to support a
purported summary judgment fact. ®@09 at 126-27. Again, plaifftfails to cite to any deposition
transcript or affidavit purporting to make tmeport a part of the summary judgment recdsge Adler v.
Wal-Mart Stores, In¢.144 F.3d 664, 671 (10th Cir. 1998) (“[Summary judgment facts must be identified
by reference to affidavits, deposition transcriptsspecific exhibits incorporated therein.” (citilomas

v. Wichita Coca-Cola Bottling Ca968 F.2d 1022, 1024 (10th Cir. 1992 The court concludes that it
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First, it is uncontroveed that Mr. Harper provided phdiff a false reason for his removal
from AWG. During a phone catin August 21, 2014, Mr. Harper tgidiintiff that he was being
removed from the AWG assignmergcause the contract had sgad. Mr. Harper also told
plaintiff that AWG was reducinthe number of security persohn€MKA concedes that this
reason was false. CMKA now asserts its neahdiscriminatory reason for removing plaintiff
from AWG was his various performee issues culminating in pidiff's failure to conduct floor
checks properly. Mr. Harper explains that he gave plaintiff a false reason because he was trying
to be nice to him.

CMKA argues, first, that Mr. Haer believed plaintiff was gog to continue to work at
CMKA so he was trying to be nice to him whiea gave a softer reason for the end of his
assignment at AWG. Then, CMKA tried to explddin. Harper’s false reason as a poor choice of
words. Finally, employing elaborate wordgmng, CMKA concludes tht the reason Mr.

Harper gave plaintiff actually was true becad$®G could request plaintiff's removal under the
Agreement. So, if Mr. Harper had said that plaintiff was removed because “AWG had requested
changegpursuantto their contract,” he would have prdeid a true reason, not a false one. Doc.
209 at 149 (emphasis in original).

None of these arguments persuade thetdowgrant summary judgment on the pretext
issue. The summary judgmeetord contains evidence that NHtarper did not hesitate to
reprimand plaintiff for lesser performance shortcomingsgs-dress code issues. So a jury
rationally could reject CMKA'’s explanation féfir. Harper’s untrue statement to plaintiff on

August 21, 2014.

cannot properly consider Document 198-15 becausetifii&ias failed to make it part of the summary
judgment record.

97



In sum, because CMKA has given “inconsmteand “contradictory” reasons for ending
plaintiff's assignment to AW&iercy, 480 F.3d at 1200, CMKA's “proffered explanation” is
not “unworthy of credence.Zamorg 478 F.3d at 1166. Likewise, any reasons CMKA gave for
adverse actions after plaintiff's removal from AWG—failing to reassign plaintiff and CMKA'’s
alleged termination of plaintiff’'s employment—are tainted and also unworthy of credence.
Namely, CMKA told plaintiff there were no avdilke positions where it could reassign him and
this absence of available positions caused tifBénalleged termination from employment with
CMKA. The genuine dispute abiopretext resulting from Mr. Haer’s contradictory reason for
removing plaintiff from assignment to AWG ovbeslows these non-discrin@tory explanations
as well. So a reasonable jury abgbnclude theyob, were pretextual.

Plaintiff thus has discharged his summarggment burden. Theoart concludes that a
genuine issue of matatifact exists and thus denies CMKA'’s motin for summary judgment
against plaintiff's discrnination claim under the ADA

7. A Reasonable Jury Could Conclude that CMKA Retaliated Against
Plaintiff

This leaves plaintiff’s retadition claim. To establish a prima facie case of retaliation,
plaintiff must show: “(1) herggaged in a protected activity; (2¢ was subjected to an adverse
employment action subsequentiocontemporaneous with tpeotected activity; and (3) there
was a causal connection betwelea protected activity and tlaelverse employment action.”
Foster, 830 F.3d at 1187 (internal quotation ngr&orrection, and citation omitted).

A plaintiff may engage in pretted activity in several way$ne way is to challenge an

employment practice that heasonably believed was unlawfubee Hinds v. Sprint/United

% Given its conclusion based on CMKA'’s inconsistetatements, the court does not reach plaintiff's

arguments about disparate treatment among similarly situated employees.
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Mgmt. Co, 523 F.3d 1187, 1201 (10th Cir. 2008¢e also Yazdian v. ConMed Endoscopic
Techs., InG.793 F.3d 634, 645 (6th Cir. 2015). No maguards are required, but to qualify as
such a challenge, the employee must convelged@mployer his concern that the employer has
engaged in an unlawful practicelinds 523 F.3d at 1203. Another means to engage in
protected activity is toequest an accommodatiofoster 830 F.3d at 1187. Again, no magic
words are required, but the employee must make ttlaahe seeks assistance for his disability.
Id. at 1188.

Plaintiff contends that he both challedgen employment practice and requested an
accommodation on two different occasions. The §iceh challenge is @intiff’'s conversation
with Mr. Harper a few days after his June 2614 seizure. Plaintiff asked, “I'm not going to
lose my job because of this?,” and “I'm not gotodbe impacted by this in anyway?” (plaintiff
explained that “this” referkto his medical condition)Doc. 198-4 at 12 (Crumpley Dep.
74:10-17). The second predicatallenge relies on an eihexchange on August 21, 2014—
shortly after Mr. Harper remodeplaintiff from AWG. Plainiff asked Mr. Harper, “Just so
we’re clear, this has nothing ¢ with my medical history ght?” Doc. 180-51 at 1.

The first exchange—*“I'm not going to lose my job because of this?” and “I’'m not going
to be impacted by this in anyway?”"—cannoalify as a challenge an illegal employment
practice. As of June 25, no illegaiactice existed for plaintiff tohallenge. And if plaintiff is
trying to treat these statements as a preemplialenge to employmeptactices he perceived
as possible, he provides no legapport for such a theory.

Likewise, no reasonable jury could find that plaintiff's questions after his June 25 seizure
requested an accommodation. An employee must clearly request assistance for his disability to

qualify as a protected activityroster, 830 F.3d at 1188. A request is adequate if it is
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“sufficiently direct and specific, giving tice that [the employee] needs a special
accommodation.”ld. (quotingCalero-Cerezo v. U.S. Dep't of Justi@55 F.3d 6, 23 (1st Cir.
2004)) (brackets in original) (otheitation omitted). Plaintiff sjuestions shortly after June 25
make no request and give no notice that plifindeded special accommodation. No reasonable
jury could find that plaintiff engaged in protectactivity when he had asked these questions of
Mr. Harper.

Plaintiff also argues that his August 21, 2@tail was protected activity. The question
he asked then—"Just so we’re clear, thistathing to do with mynedical history right?”"—
also does not make a request or give noticeplaattiff needed a special accommodation. It
cannot qualify as protected activitgcause it requests no accommodation.

But this question may have challenged apleyment practice. The legal standard
requires no magic words. Instead, the emgdognerely must convey his concern that the
employer has engaged in an unlawful practidends 523 F.3d at 1203. Idinds our Circuit
provided some insight into this standa&®R3 F.3d at 1202—-03. Analyzing whether several
emails were protected activity under the Ageddimination in Employma Act, the Circuit
distinguished the emails based on whethey tinentioned or alluded to age or age
discrimination. The Circuit summarily dismissthe claims based on emails that did not
mention or allude to agar age discrimination.

Here, plaintiff's August 21, 2014 email makes finst cut because it mentions plaintiff's
medical history—his disability. Also, a reasonagjoley could read thguestion as expressing a
concern about disability discrimination.

But it does concern the courtttplaintiff’s email asks a question. Some aspects of

Supreme Court authority implydha question—if it really &s a question—can supply the
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predicate for a retaliation claim. On dmand, “[w]hen an employee communicates to [his]
employer a belief that the employer has engaged ira form of employment discrimination,
that communication virtually alway®ustitutes the employee’s opposition to the

activity.” Crawford v. Metro. Gov't of Nashville and Davidson Cty., Teb&5 U.S. 271, 276
(2009) (internal quotation marks and citationstted). The form of that communication “can
range from filing formal charges to vangj informal complaints to superiorsHertz v. Luzenac
Am., Inc, 370 F.3d 1014, 1015 (10th Cir. 20Q4jtation omitted).

Yet other courts have conclutithat a question that reallya question cannot qualify as
a “challenge” or “oppositionto an unlawful actionSee Schoonover v. Schneider Nat. Carriers,
Inc., 492 F. Supp. 2d 1103, 1153-54 (S.D. lowa 2007) (holding that employee’s inquiries about
whether her equipment and work assignmemse based on her gender did not constitute
opposition to an unlawful employment practiceldhus was not protected activity). In
Schoonoverthe court granted summary judgment against plaintiff's retaliation claim and
reasoned that an employee’s decisioninguire belies any notion that sthad already formed a
belief that an unlawful employmepractice was occurring.ld. at 1154 (emphasis in original).
As the summary judgment ordexplained, “[a] query is not aaccusation, the act of asking is
distinct from the act of expostulating, and imfmtion gathering must precede a critiquid’

While the court agrees with the crux®thoonovera true inquiry could not provide the
requisite predicate for a retaliation claim—tleeard here, considered as a whole, makes the
issue inappropriate for summandgment. While it is an exceiedly close call, the court rules
that a reasonable jupould find plaintiff’'s expicit reference to his seizure disorder amounted to

a challenge to an employment practice he reaspmabteived as unlawfullf a jury accredited
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the view of plaintiff's words, it would be aasonable inference. And under the governing law,
it would qualify agprotected activity.

That conclusion moves the analysis to the séeg: Plaintiff must show he suffered an
adverse employment action aftes protected activityFoster, 830 F.3d at 1187. The court
already has determined that a reasonablegowd find that plainff suffered two adverse
actions following his August 21, 2014 email—®&M'’s failure to reassign him and CMKA'’s
termination of his employment. So the court tutm the final element gdflaintiff’'s prima facie
case of ADA retaliation—"a causal connectimtween the protected activity and [these]
adverse employment action[s]ld.

Like causal connection on an ADA discrimimaticlaim, temporal proximity, alone, may
satisfy this final element of thima facie case of retaliatiofsee Annett v. Univ. of Kansas
371 F.3d 1233, 1240 (10th Cir. 2004) (first citiRgmirez v. OklahomBep't. of Mental
Health 41 F.3d 584, 596 (10th Cir. 1994) (conchglthat a one and one-half month period
between protected activity and adweestion may establish causatiaoyerruled on other
grounds by Ellis v. University of Kansas Medical Ceni&3 F.3d 1186, 1194-97 (10th Cir.
1998); then citincgAnderson 181 F.3d at 1179 (assuming that temporal proximity of two months
and one week is sufficient to supparprima facie case oétaliation)).

Here, the court is unable to discern ¢éxact interval betweeplaintiff’'s August 21, 2014
email asking—"Just so we’re cledhis has nothing to do witiny medical history right?"—and
when plaintiff turned in his uniforms and pick b final check (his &ged termination). The
only metric of time contained ithe summary judgment factstisat “several weeks” elapsed
between that email and the phone call where Ms. Tigikaat first, told plaintiff to turn in his

uniform and pick up his final check. Then, sopegiod not reflected in the summary judgment
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record elapsed when Mr. Harper told pldirtie didn’t have any assignments for him and
ultimately, plaintiff turned in his uniforms and retrieved his final check.

Despite this uncertainty, a reasonable jury daonder that the periodt issue here is no
greater than the period allowed Agidersor—two months and one week—and likely within the
period allowed byRamirez—one and one-half months. Here’s how the court reached that
conclusion.

Plaintiff sent the email to Mr. Harper éwgust 21, 2014. Six weeks and five days later,
on October 7, 2014, CMKA’s Mr. Smith sent an dreapressing his opinion why plaintiff was
removed from AWG. Although it ignclear what prompted the email, a jury reasonably could
find that Mr. Smith was responding to an inquatyout plaintiff's allged termination from
CMKA. Mr. Smith starts with: “Did you get thetory from Jeff [Harper] on this?” Doc. 65-11.
Then, he explains his opinion aadds by saying, “What’s nextdd. The overall content of the
email suggests Mr. Smith was responding to an mgquin that case, Mr. Smith would have sent
the email after plaintiff's alleged terminatioAnd so, CMKA'’s failure toreassign plaintiff and
plaintiff's alleged termination from CMKA seem to have occurred before October 7—making
these adverse employment actions temporally praeineeplaintiff's activity. Plaintiff thus has
adduced admissible evidence of a causal eciion between his pretted activity and the
adverse employment actions.

Plaintiff has established the capacity teggnt admissible evidence on every element of
his prima facie case of ADA retaliation. Toeurt thus denies CMKA’s summary judgment

motion on this claim.
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8. Plaintiff is not Entitled to Compensatory or Punitive Damages on His
ADA Retaliation Claim

The final issue CMKA raises is whether plaihis entitled to compensatory and punitive
damages on his ADA retaliation claim. In supporit®fargument that pintiff cannot recover
such damages, CMKA relies @oe v. AlliedSignal Inc131 F. Supp. 2d 1197 (D. Kan. 2001).
In Bog our court conducted an in-depth analysts this very issue. 131 F. Supp. 2d at 1202—
03. Judge VanBebber examined the four subchapters of the ADA to determine that § 12117
adopts the remedies in Title VII of the CivilgRits Act of 1964. After careful review of the
Civil Rights Act of 1964 and 1991, the court deteredl that the statutory language provided
compensatory and punitive damages for ADA diismation claims but not for ADA retaliation
claims. The court concluded that plaint#ff‘entitled only to equitable relief on his ADA
employment retaliation claim and is not eetitito compensatory or punitive damagedsl.” at
1203.

SinceBoe our court has addressthis issue twice moreSee Umholtz v. Kansas, Dep’t
of Soc. & Rehab. Sery926 F. Supp. 2d 1222 (D. Kan. 2018ff,d sub nom. Levy v. Kansas
Dep’t of Soc. & Rehab. Sery389 F.3d 1164 (10th Cir. 201%ink v. Wal-Mart Stores, Inc.

147 F. Supp. 2d 1085, 1100-01 (D. Kan. 200h)both decisions, our court held that
compensatory and punitive damages areamatlable on ADA retaliation claims.

Umbholtznoted that the Seventh aNihth Circuits already had held the same. 926 F.
Supp. 2d at 1230 (citinglvarado v. Cajun Operating Cab88 F.3d 1261, 1264—70 (9th Cir.
2009);Kramer v. Banc of America Securities, LLI55 F.3d 961, 964—66 (7th Cir. 20@#¥t.
denied 542 U.S. 932 (2004)). Also, the court ackfenged that the Tenth Circuit affirmed a
jury verdict where punitive damag@vere awarded on an ADA retaliation claim, but the Circuit

did not address the threshold question whethefaw permitted a plaintiff to recover such
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damages, only whether the evidersupported such an awaid. (citing E.E.O.C. v. Wal-Mart
Stores, InG.187 F.3d 1241, 1246 (10th Cir.1999)).

Plaintiff asserts thatval-Mart Stores, Inds binding precedent on the court. Doc. 197 at
113. But adJmholtzacknowledged, the Circuit ditbt address the issue whether the law
permitted a plaintiff to recover such damag&snceUmbholtz no Circuit Court has addressed
this issue. Neither has our court.

In sum, the Seventh and Ninth Circuits and our court have helddimgensatory and
punitive damages are not availa on ADA retaliation claimsAnd our Circuit has not
addressed the issue squarefccordingly, he court concludes plaiff is not entitled to
compensatory or punitive damages on his ADA retaliation claim.

Il Conclusion

The court grants in partgihtiff’s Motion to Exclude Ceain Opinion Testimony of Dr.
Kaplan and Dr. Seely and denies part. These neurologssproperly may give testimony
based on their personal knowledge of the exanainatliagnosis, and treatment of plaintiff. But
they may not opine about plaintiff's employalyijiivhether he can legally drive, or what he
should disclose to his employers.

The court grants defendant AWG summuggment against all plaintiff's claims
because no reasonable jury could find that AWG plaintiff’'s employer. The court also grants
plaintiff summary judgment on the issue whethisrseizure disorder amounts to a disability
under the ADA.

Finally, the court grants CMKA summgajudgment against plaintiff's ADA
discrimination claim based on his removal frdme EMT training progam. But it denies

summary judgment against plaintiff's ADA drgmination claim based on his removal from
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AWG, CMKA's failure to reassigplaintiff, and its termination of his employment. The court
also denies CMKA summarugilgment against plaintiffADA retaliation claim.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's Motion for
Partial Summary Judgment (Doc. 175) is granted.

IT IS FURTHER ORDERED THAT plaintiff's Motion to Exclude Certain Opinion
Testimony of Dr. Jeffery Kaplamd Dr. Michael SeelegDoc. 177) is granted in part and denied
in part.

IT IS FURTHER ORDERED THAT defendant CMKA’s Motion for Summary
Judgment (Doc. 179) is granted in part and denied in part.

IT IS FURTHER ORDERED THAT defendant AWG’s Motion for Summary
Judgment (Doc. 181) is granted.

IT IS SO ORDERED.

Dated this 23rd day of April, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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