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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JENOISE M. CALLAHAN,
Plaintiff,
V. Case No. 16-CV-2310-JAR-GLR
SCOTT BLEDSOE ET AL.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Jenoise Callahan filed thistam against Defendant Dr. Scott Bledsoe and
Wesley Medical Center, LLC @tlectively referred to as “Defendants”) alleging a medical
malpractice claim for failure to properlyadjnose and treat her hypertension, intracranial
pressure, and increased cerebralafluid pressure, which led toer permanent loss of vision.
This matter comes before the Court on Deferglalatint Motion to Transfer This Action to
Wichita, Kansas for Docketing, Maintenance, and Jury Trial (Doc: 409e motion is fully
briefed, and the Court is prepared to ruler the reasoning explainedore fully below, the
Court grants Defendants’ motiontransfer the trial to Wichita, Kansas. However, the Court
denies transfer of the casetaslocketing and maintenance.

l. Background

Plaintiff is a citizen andesident of Denver, Colorado. Defendant Wesley Medical
Center, LLC (“Wesley Medical”) is a Delawalimited liability company that at all relevant
times was registered and qualified to do busiaesisconducted business in the state of Kansas.

Defendant Wesley Medicatt all relevant times owned angerated a medical facility known as

! Defendants made a demand for designation of Wichita, Kansas as the place for trial iswests. See
Doc. 9 at 5; Doc. 13 at 7.
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Galichia Heart Hospital or Wesley Woodlawospital and Emergency Room located in
Wichita, Kansas. Defendant Scott Bledsoe (“Deddloe”) is a physician knsed in the state of
Kansas who practices in Wichita, Kansas. rRitiis counsel is loceed in Kansas City,
Missouri. Defendants’ counsel is locaiadVichita, Kansas and Tulsa, Oklahoma.

Plaintiff alleges that she@as not properly diagnosed and received improper treatment
while in Defendant Wesley Medical’'s engency room on May 15, 2014. Defendant Dr.
Bledsoe was the attending physician whilewhs under Defendant Wesley Medical’s care.
Plaintiff was re-admitted to Defendant WesMgdical on May 17-18 where she became blind.
Il. Legal Standard

Defendants request the case be transferrdeetdVichita division pursuant to 28 U.S.C. §
1404 and D. Kan. Rule 40.2. Under Rule 40.2, “[t]he court is not bound by the requests for place
of trial. It may determine the place of trial upoition or in its discretion.” In this district,
when considering a motion for intra-district transfegurts look to the same factors relevant for
change of venue under 28 U.S.C. § 140Phat statute, § 1404(g)rovides in pertinent part:

“For the convenience of the padiand witnesses, in the intere§justice, a district court may
transfer any civil action torgy other district or division wére it might have been brougfit.”
Under a § 1404(a) analysis, a district court shaolisider (1) plaintiff's choice of forum; (2) the

convenience of the witnesses) {Be accessibility of withessesdiother sources of proof; (4)

2 The United States District Court fdve District of Kansas is considerede district with three divisions
in Kansas City, Topeka, and Wichita. Thus, a motion fossfearwithin the District of Kansas is considered intra-
district between the divisions.

® Performance Food Group, Inc. v. Ajax Int'l Group, L. 12-2525, 2015 WL 5227926, at * 1 (D.
Kan. Oct. 22, 2012).

* The parties do not challenge that this action could be brought in Wichita.



the possibility of obtaining a fairied; and (5) all other practicabasiderations that make a trial
easy, expeditious and economital.

Although a plaintiff's forum chaie “should rarely be disturbethe plaintiff's choice of
forum receives little deference when h&se, the plaintiff does not reside théréurther, in
addition to living outside the chosen forum, “csunave given little weight to a plaintiff's
choice of forum where the facts giving rise te tawsuit have no materig¢lation or significant
connection to the plaintiff's chosen forufh.The party seeking timansfer the case has the
burden of proving that the existing forum is inconventent.

lll.  Discussion

Defendants move for an intra-district change of venue from the Kansas City division to
the Wichita division of the entire case. The Gaull not grant Defendants’ request to transfer
the entire case to the Wichita divisioRor purposes of docketing, all filings are done

electronically, so it does not mattghether the case is considered in Kansas City or Wichita.

® Lopez-Aguirre v. Bd. of Cnty. Comm’rs of Shawnee Cnty., K&n.12-2752-JWL, 2014 WL 853748, at
*1 (D. Kan. Mar. 5, 2014)see alsaraher v. Wichita State UnjWo. 06-2132-KHV-DJW, 2007 WL 1149143, at *1
(D. Kan. Apr. 18, 2007) (citations omitted).

® Mortg. Research Ctr., LL@. Flagship Fin. Group, LLONo. 16-2253-JAR, 2016 WL 7229259, at * 3 (D.
Kan. Dec. 14, 2016).

" See 613 Agro Holdings, LLC v. Reniblo. 12-245, 2013 WL 1091632, at * 7 (D. Kan. Mar. 15, 2013)
(quotingBenson v. Hawker Beechcraft Cqro. 07-2171, 2007 WL 1834010, at *2 (D. Kan. June 26, 2007);
Menefee v. Zepi¢iNo. 09-2127-MLB, 2009 WL 1313236, at * 1 (D. Kan. May 12, 2009)). There has been some
differences among judges within this district on the ewadght to give to the plaintiff's choice of forum when the
plaintiff is not a resident of the chosen foruBee Spires v. Hosp. Corp. of AMo 06-2137-JWL, 2006 WL
1642701, at *2 (D. Kan. June 8, 2006) (considering the plaintiffs’ choice of forum to haslerexight to the other
factors, but determining it not “significantly more weighty” than the other factors where the connection to the forum
was obscure as to the case and the plainfiffglkes v. BNSF Ry. C&No. 15-2651-JAR, 2015 WL 7312437, at *4
(D. Kan. Nov. 19, 2015) (considering the factors fanamnience of the witness and accessibility of the withesses
and evidence as the primary fart, and treating the plaintiff's choice of forum as neutffafjany v. Topeka, Kan.

No. 09-2232-CM, 2009 WL 1683515, at * 1 (D. Kan. June 16, 2009) (stating that “the factor weighs only slightly in
favor of plaintiff” when the plaintiff is out of forum). Ultimately, the Court finds Plaintiff's choice of forum is at
least a factor to be considered, but it must be given less viriligiitt of the fact that “the rationale for allowing the
plaintiff to dictate the forunevaporates” when the plaintiffres outside of the forumMcIntosh v. City of Wichita

Kan, No. 14-2402, 2015 WL 1646402, at *2 (D. Kan. Apr. 14, 2015) (citations omitted).

® McIntosh 2015 WL 1646402, at * 2.
° Toelkes 2015 WL 7312437, at *1 (citingopez-Aguirre 2014 WL 853748, at *2).



Further, in this district, most etrial proceedings in civil casaacluding discovery disputes, are
conducted by phone. Most pretnmbtions in civil cases are dectlen the briefing and rarely
called for a hearing. Thus, it is inconsequémiaether docketing and maintenance is completed
in Kansas City. Instead, the Coaonsiders Defendants’ request that the trial be set in Wichita.
For the reasoning explained more fully below, @wrt finds that trial is properly set in the
Wichita division.

A. Plaintiff's Choice of Forum

Plaintiff has designated Kansas City, Kansaishe place of trial, but she resides in
Denver, Coloradd’ Thus, she is an out-of-forum plaiiti Plaintiff argues that her choice to
designate Kansas City as the place of trial shbelgiven deference because she is blind and
needs to travel to Kansas for trial. She admas tihis factor “is not as weighty as it would be
with residency,” but should still be giveignificant weight bsed on her disability*

The Court is not persuaded Plaintiff's atmiof Kansas City should be afforded great
weight. First, Plainff must fly from Denver, Colorado tidansas. Plaintiff may do so through
Kansas City or Wichita. Both have sizeable aitpaind to the extent that Plaintiff requests this
Court take judicial notice of aipe difference in the Wichita airptosind the Kansas City airport,
the Court declines to do so based on the brigfnegented. Based on thef that the underlying
cause of action occurred in Wichita, it is cldzat Plaintiff and her brother, Jim Callahan, are
familiar with Wichita, and it will not be an entigeforeign city for Plainff. Second, Wichita
and Kansas City, both hotel accommodations aadiburthouse, have fiéites that can provide
assistance to Plaintiff’'s needs as a blind wom&he Court does not find that Plaintiff's

disability provides reasoning to afford greater derfiee to her choice #fansas City for trial.

©®Doc.191.
' Doc. 44 at 5.



Further, the Court gives littlweight to this factor becausansas City has little to no
connection to the facts of the underlying causaabibn. Upon reading Plaintiff's Complaint,
Kansas City is not mentioned a single timéeotthan serving asdéHocation of Defendant
Wesley Medical’s registered agent. The allegatiof medical malpractctook place entirely in
Wichita, Kansas. Thus, this Court finds the reebaiWichita and lack of connection to Kansas
City counsels against affording deferenc®laintiff’'s choice of trial location.

Plaintiff argues that this Caushould follow the analysis iNkemakolam v. St. John’s
Military School'® In Nkemakolamthe plaintiffs were out of ate residents suing the defendant,
who was located in SalinKansas, in Kansas City. The defendant wanted the trial moved to
Topeka, which was closer to the defendérthe court gave deferent®the plaintiffs’ choice
of forum because the plaintiffs were out of stagsidents who needed to fly to Kansas and the
presence of a large airport made Kan€ity more convenient than TopeRaAlso, the court
found “although Topeka might be marginally memvenient for St. John’s and its witnesses,
that factor is at least countealanced by the loss in convenience to plaintiffs and other withesses
residing outside the staté®”

The Court finds that this case is distinguishable fkkemakolam Plaintiff is an out-of-
state resident suing Defendants, which are loathted in Wichita. While the Court considers
Plaintiff's choice of forum, it does ngive as much deference asNkemakolanbecause
Wichita has a sizeable airport with nationaliagt. Unlike the only nrginal convenience to

the defendant iNkemakolanior transfer from Kansas City fopeka, there is a large difference

12876 F. Supp. 2d 1240, 1247-48 (D. Kan. 2012).
B3d.
d.
2d.
8q.



in convenience to Defendants to transfer from l&ar@Sity to Wichita. Defendants are located in
Wichita and the distance between Wichita and Kar@Gity is nearly two hundred miles. Thus,
the key factors that led the denial of transfer iNkemakolantounsel for transfer in this case.

Ultimately, although this Court finds that Riaff's designation of Kansas City as the
place for trial should be affordes®me weight, this factor weiglgle or is neutral given the
underlying cause of action has no tie to Kar@iag, Defendants are located in Wichita, and
Plaintiff can travel to Wichita.
B. Convenience And Accessibility of Evidence

The relative convenience of the forum is erfary consideration in deciding a motion to
transfer where plaintiff is out of foruf. Plaintiff's proposed fomn must be “substantially
inconvenient” to warrant a change in fordfnA proposed forum will be “substantially
inconvenient” if all or pactically all the vitnesses reside in a differeiotum and traveling to the
proposed forum is a substantial burd&rfo demonstrate inconvemice, Defendant must: “(1)
identify the witnesses and thébcations; (2) indicate the qutgl or materiality of their
testimony; and (3) show that any such witnesga® unwilling to come to trial, . . . that
deposition testimony would be unsatisfactory, ait the use of compulspprocess would be

necessary®

Y Mclntosh v. City of Wichit&Kan, No. 14-2402, 2015 WL 1646402, at *2 (D. Kan. Apr. 14, 2015)
(citations omitted).

8Bd.
9¥9d.

2 Mortg. Research Ctr., LL@. Flagship Fin. Group, LLCNo. 16-2253-JAR, 2016 WL 7229259, at * 4
(D. Kan. Dec. 14, 2016) (quotirigmpl’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1169 (10th Cir.
2010)).



Based on the Court’s revienf the Rule 26 disclosureséinterrogatories filed in
conjunction with this motiof the Court finds that an overwlheng majority of the witnesses
disclosed are located in Wichita. Plaintiff ider@disix key fact withessdocated in Wichita or
the surrounding area in her supplental interrogatory answefs She listed only one witness in
the Kansas City metropolitan area, and she listerlwitness in the Topeka area. Several of
these witnesses did not have locations listedweué primarily going to t&ify as acquaintances
who knew Plaintiff's condition prioto May 15, 2014. Four of theitnesses were out of state,
and these witnesses will be required to travel régssf whether the trial is in Kansas City or
Wichita.

Plaintiff's list of materiafact witnesses omits the medicalre providers involved in the
alleged malpractice and subsequeeatment, which are sometbe witnesses that will provide
the material testimony to the underlying claiDefendant Wesley Meditsted ten healthcare
providers, and seven of the provislare located in the Wichita aréaOne of the providers is in
the Kansas City area, and twotbé providers are out of statBefendant Dr. Bledsoe’s list of
witnesses is consistent with Defendant Wesleylivld's list. Thus, takig in consideration the
submissions of the parties, the Court finds ekerwhelming majority of the witnesses are
located in Wichita as opposed to Kansas City. With particular emphasis on the healthcare
providers who will provide the most materiagtienony, these witnesses are almost exclusively

located in Wichita or out of ate as opposed to Kansas Cfty.

21 Docs. 41-1, 41-2, 41-3, 44-1
2 Doc. 41-1 at 20-23.
ZDoc. 41-2.

24 Plaintiff makes the argument that much of the material evidence will be in the form of medical records
that can easily be presented in Kansas City. Doc. 44 at 6. However, the Court is not penatitiectounsels for
keeping the trial in Kansas City. As explained,litaesses are overwhelmingly in Wichita. The parties may



Plaintiff makes a particulbrunavailing argument that heurrent treating physicians and
unidentified experts will be coming Kansas from out of stateg the trial should be held in
Kansas City to accommodate these witnesgasout-of-state withessethese physicians and
experts will bear the burden of telvegardless of whether the trial is in Wichita or Kansas City.
The Court does not agree that because witnesses will be coming from out of state, the trial should
be held in Kansas City. As the Court has mesly explained, to the extent Plaintiff requests
the Court take judicial notice af price difference in flights tdansas City and Wichita, the
Court declines to do so. These-ofistate withesses may fly to Wichita rather than Kansas City.

While this case is not yet through discoverysmd not all, of thematerial witnesses to
Plaintiff's treatment have beeneditified through the itial disclosures and terrogatories. This
Court need not defer deciding onstlfactor until the close afiscovery and every witness has
been discovered as Plaintiff suggestdhe Court is persuaded tfigis best to decide the trial
location at this stage as opposed to waiting efdaser to trial to ease the planning for both
parties. More importantly, the Court finds it clear that few identified witnesses are located in
Kansas City or surrounding areagdait is not alleged thatiscovery will disclose more witnesses
in the Kansas City area. There is no reason tbumdil the close of dicovery to decide trial
location. Therefore, th€ourt concludes that Wichita is a mmaconvenient location for trial than
Kansas City as the majority of the witnesgePRlaintiff’'s care residén the area surrounding

Wichita. This factor weighs heavily in suppof changing the place of trial to Wichita.

present the records anywhere, including in Wichita. Thus, this is seemingly a further reason to have the trial in
Wichita.

% See Toelkes v. BNSF Ry. (do. 15-2651-JAR, 2015 WL 7312437, at *4 (D. Kan. Nov. 19, 2015)
(“And although other courts have reasoned othentligeCourt finds waiting until the parties exchange final
witness lists under Rule 26(a)(B)—only 30 days prior to trial—is far tolate to reconsider the place of trial and
still allow the witnesses and parties to arrange-effsttive travel and lodging arrangementsBut see E.E.O.C. v.
Newman Uniy.No. 05-2404-KHV, 2006 WL 23566, at *2 (D. Kan. Jan. 4, 2006) (denying motion for determination
of place of trial where initial witness lists andI®&@6(a) disclosures had not been exchanged).



C. Relative Advantages and Obstacles to a Fair Trial

Plaintiff argues that she magt receive a fair trial in Wichita because Defendant Wesley
Medical is a local hospital that @ioys a number of Wichita residerifs Plaintiff, therefore,
argues Wichita residents are unlikely to awartdrge judgment against a Wichita employer.
However, this Court finds this argument to be sitetove as this Court lsfound that fair trials
may be conducted with businesses who havddwesters and employ residents in the place of
trial.?” The Court finds that voir dire will alleviafaintiff's concerns about bias in favor of
Defendant Wesley Medical and ensdaintiff a fair trial. Thusthis factor weighs in favor of
transferring to Wichita.
D. Other Considerations

The Court may consider the “costs in thenfmf mileage, meals, and hotel expenses”
incurred by holding the trial in Kaas City as opposed to Wichita.The Court may also
consider the cost of forcing medi practitioners to travel foritd testimony at the expense of
time lost treating patientS. As the Court demonstrated above, the majority of the witnesses are
in Wichita, so the cost of mileage, meals, antthwould be great if th withesses were required
to travel to Kansas City. Plaintiff and her tret, Jim Callahan, will incur the cost of mileage,
meals, and hotel regardless of wietthe trial is in Kansas City or Wichita as both are from out

of state. This is also true of the other oustste treating physicians aagperts. Plaintiff has

% Since the briefing for this motion was initially filed, the Court granted Defendants’ Motion and Demand
for Jury Trial (Doc. 46) on March 1, 2017. Doc. 71. Otherwise, this factor would have beenasetiteaCourt
would have instead conducted a bench trial.

2 See Aramburu v. Boeing Co. et @96 F. Supp. 1063, 1065 (D. Kan. 1995) (“The court rejects the
plaintiff's contention that he will have more difficulty find a fair and impartial jury in Wichita than Topeka. The
court is confident that the plaintiffsoncerns that Wichita residents will luctant to hold against Boeing will be
adequately addressed during voir dire of the prospective jurors.”).

% Hughes v. Blue Cross & Blue Shield of Kan., .IiNn. 12-2339, 2012 WL 3644845, at * 4 (D. Kan. Aug.
24, 2012).

29 Spires v. Hosp. Corp. of AnNo 06-2137-JWL, 2006 WL 1642701, at *3 (D. Kan. June 8, 2006).



demonstrated that only a couple witnesses are from the Kansas City metropolitan area, so these
witnesses will incur such costs. Howeversdxhon review of the R 26 disclosures and
interrogatories, it appears the majority of the witnesses will be in Wichita.

Also, the majority of the Wichita witnessare doctors who would be pulled away from
their practices if trial was in Kansas City. €Tbut-of-state treating phicians and experts are
going to be pulled away from their practices religss of whether the trial is in Wichita or
Kansas City. There is only one identified doctor, Dr. Whittaker, who is located near Kansas
City, so he will be pulled away fromshpractice if the trial is in Wichiti. Ultimately, this
weighs in favor of transfer to Wichita.

lll.  Conclusion

Based on the arguments presented, the Copersiaded that it igparopriate to try this
case in Wichita, Kansas. Although Plaintiff's destgpraof Kansas City athe preferred choice
for the place of trial is entitled to deference, flaistor was ultimately accorded little weight or
was neutral given the lack of tissKansas City and Plaintiff's dity to travel to Wichita. The
balance of the other factors and circumstascesunding this case ovate that factor. The
majority of the withesses are from the Wichitaaar Plaintiff's counsel is the only real tie the
Court can find to Kansas City. Ultimately, this@t finds it will be more convenient to try this
case in Wichita.

IT IS THEREFORE ORDERED BY THE COURT that Defendants’ Joint Motion to
Transfer This Action to Wichita, Kansas for Detikg, Maintenance, and Jury Trial (Doc. 40) is
granted in part and denied in part The case will not be transferred to Wichita, Kansas for

docketing and maintenance. The case wilirbesferred to Wichita, Kansas for trial.

%'Doc. 41-2 at 2. Plaintiff's interrogatory answéndicate that she receivetkdical care from several
doctors in the Kansas City metropolitan area during the five years prior to May 15,38H2%oc. 41-1 at 7.
However, it is unclear whether any of thesalthcare providers will bealled to testify.
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IT 1S SO ORDERED.

Dated: April 6, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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