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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN DOE P.M .,

Plaintiff,
V.
Case No. 16-2315
UNITED STATESOF AMERICA and
MARK WISNER, P.A.

Defendants.
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MEMORANDUM AND ORDER

Plaintiff John Doe P.M. brings this case agadefendants United States of America and Mark
Wisner, pursuant to the Federal Tort Claidtd (“FTCA”), 28 U.S.C. 88 1346(b), 2671, and 38
U.S.C. § 7316(a), (), alleging that defendant Wisner subjected him to unnecessary and/or imprpper
examinations of his genitals articited unnecessary private inforimm. Plaintiff claims that the
court has supplemental jurisdictiomer his state claims under 283.)C. § 1367(a). This matter is
before the court on defendant United States’s Mdtiddismiss. (Doc. 31.Defendant argues that
plaintiff's second amended complaint should be dised for lack of subject matter jurisdiction and
because it fails to state a claim under FederaldRufi€ivil Procedure 12(b)(1) and (6). For the
reasons set forth below, the court grants deferglamdtion in part and denies it in part.

l. Factual Background

Plaintiff is a veteran who sought treatmenthet Dwight D. Eisenhower VA Medical Center

(“VA”) located in Leavenworth, Kansas. Wisner treated plaintiff and provided medical care for

plaintiff's shoulder and back injies between 2011 and 2014. Wisakso prescribed medication for
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plaintiff's pain related to these injuries. Wisneas a physician’s assistant (“PA”) for the VA, but
represented himself to plaintifhe the public as a medical doctor.

In Count I, plaintiff claims that Wisner g@cticed and prescribededicine, including the
performance of physical examinations, under the dagervision of a VA physician. Plaintiff allegq
that Wisner was negligent when he violategl skandard of care byrducting improper and/or
unnecessary examinations of pldifgigenitals without gloves. Platiff further claims that Wisner
used his position to elicitnnecessary private information from hitde pleads that Wisner failed to
recognize his own impairment and refer plaintifatmther practitioner. Ad plaintiff states that
Wisner’s negligent acts occed during business hours at Y& hospital and were reasonably
incidental to his employment—making defentsaicariously liabé for his acts.

Plaintiff states that in February 2015, Wisegecuted a Consent Order for Surrender, whicl
was filed by the Kansas Board of Healing Arts (“KB&"). Wisner admittedo using his position as
a PA to commit sexual batteries against VA patients. In another letter, Wisner admitted that he
impaired practitioner not capable of patient cand that he committed violations under Kan. Stat.
Ann. 8 65-28a05(a) and othgoverning Kansas staas and regulations.

Plaintiff brings claims of negligent supenas, retention, and hiring against defendant in
Count Il. Plaintiff alleges thatefendant—via the VA—uviolated ittuty to exercise reasonable care
when it employed, supervised, and retained Wishier states that defermatsknew or should have
known that Wisner was unable to provide competeedical care to plaintiff and that Wisner

victimized and was dangerous thet patients. Plaintiff also chas that defendant possessed reasq

to believe that employment of Wisneould result in undue risk of hartm plaintiff and other patients,.

Plaintiff lists incidents wher Wisner was reported for stionduct and misprescription of

medications. Plaintiff also alies that defendant failed to momii&/isner’s clinical activities to
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ensure that they were within the authorized sadpg®actice and medicallgppropriate as required by
VHA Directive 1063 and/or the Physan Assistant Licensure Act (“RA”). Plaintiff pleads that VA
supervisors failed to perform actiongjuégred by VHA Handbook 1100.19; VHRBirective 2012-030;
and VHA Directive 2004-029.

In Count I, plaintiff bringsa claim for outrage/intentional irdtion of emotional distress and
argues that Wisner’s conduct was extreme and getas. He claims that Wisner’'s conduct was
intentional and conducted reckless disregard for plaintiffisell-being, thereby, causing medically
significant emotional injuries.

. Legal Standards

A. Rule 12(b)(2)

Dismissal pursuant to Federal Rule of Civil &dure 12(b)(1) is appropriate when the court
lacks subject matter jurisdiction over a claim. Rificlaims that subject matter jurisdiction exists
and has the burden of establishingRbrt City Props. v. Union Pac. R.R. C618 F.3d 1186, 1189
(10th Cir. 2008). Because federal courtsamarts of limited jurisgttion, there is a strong
presumption againstderal jurisdiction.Sobel v. United State§71 F. Supp. 2d 1222, 1226 (D. Kan.
2008).

Motions for lack of subject matter jurisdictionrgeally take one of two forms: (1) a facial
attack on the sufficiency of the complaint’s jurigghoal allegations; or (2) a challenge to the actua
facts upon which subject matterisdiction is basedHolt v. United Statest6 F.3d 1000, 1002-03
(10th Cir. 1995). For a facial challenge, the cagdepts the platiif's factual allegations regarding
jurisdiction as trueld. at 1002. But for a factuaktack, the court does notgsume that the plaintiff's
allegations are trueld. at 1003. Rather, “[a] court has widiscretion to allow affidavits, other

documents, and a limited evidentiary hearing sohee disputed jurisdimnal facts under Rule




12(b)(1). In such instances, aucts reference to evidence outside the pleadings does not convert the
motion to a Rule 56 motion.Id.

B. Rule 12(b)(6)

To the extent this court has subject mgtiesdiction, the court mst determine whether
plaintiff's action is subject to dismissal becatudails to state a claimpon which relief could be
granted. The court grants a motion to dismiss ukdderal Rule of CivProcedure 12(b)(6) only
when the factual allegations fail to “state aiwl to relief that iplausible on its face.Bell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Although the factalbdgations need not be detailed, the
claims must set forth entitlement to relief “thrbugore than labels, conclusions and a formulaic
recitation of the elements of a cause of actidn.te Motor Fuel Temperature Sales Practices Ljtig.
534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegatiust contain factsufficient to state a
claim that is plausible—not merely conceivabld. “All well-pleaded facts, as distinguished from

conclusory allegations, mulse taken as true.Swanson v. Bixle750 F.2d 810, 813 (10th Cir. 1984

see also Ashcroft v. Ighd56 U.S. 662, 681 (2009). The court damss any reasonable inferences
from these facts in favor of the plaintiff.al v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).
IIl.  Discussion
Under the FTCA, the United States has waiveddvereign immunity for injuries caused by

the “negligent or wrongful act or omission” ofedderal government employee while that employeel|is

“acting within the scope of his office or employmeamtder circumstances where United States, if &
private person, would be liable to the claimant in edaoce with the law of the place where the act{or
omission occurred.” 28 U.S.C. § 1346(b). Ati@tunder the FTCA is the exclusive remedy for a

plaintiff claiming personal injuriearising out of the negligesbnduct of a federal employee, 28




U.S.C. § 2679(b)(1), and federaurts have exclusive jurisdioti over such actions, 28 U.S.C. §
1346(b)(1).

A. Exhaustion and Proper Notice

“[T]he FTCA constitutes a waiver of the gomenent’s sovereign immunity, [so] the notice
requirements established by the FT@Ast be strictly construedhe requirements are jurisdictiona
and cannot be waived Estate of Trentadue ex rel. Aguilar v. United StaB®¥ F.3d 840, 852 (10th
Cir. 2005) (quotindBradley v. U.S. ex rel. Veterans AdmBb1 F.2d 268, 270 (10th Cir. 1991).

Section 2675(a) “requires that claims for dgemagainst the government be presented to the

appropriate federal agency by fili@) a written statement sufficientiyescribing the injury to enabl¢

the agency to begin its own investigatj and (2) a sum certain damages clainhd? (citations
omitted). While the FTCA's notice requimneents should not be interpreted inflexibly, the goal of th
administrative claim requirement is td tee government knowhat it is facing.ld. at 853;Benjamin
v. United States85 F. Supp. 2d 1034, 1036 (D. Colo. 2000).
1. Plaintiff's Claims

Plaintiff filed an administrative claim on Mdrd 6, 2015, with the Department of Veterans
Affairs. Plaintiff sought treatment at the \fér his primary medical care between 2010 and May
2014. Plaintiff claimed that while he was a patient, Wisner subjected himei@bmtentional and/or
negligent sexual advances, agdtg and comments. Plaintiff sought $2,500,000 in damages.
Plaintiff's administrativeclaim was denied on May 2, 2016, andiledl the instantase within six
months.

Defendant claims that plaifitidid not reference Wisner sprescribing or overprescribing
plaintiff's medication in his admistrative claim. Defendant recoges that plaintiff is not pleading

an independent claim of mispregtion as a separate causeaofion, yet defendant argues that
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plaintiff failed to exhaust his administrative remeion this theory. Plaintiff did not respond to
defendant’s argument.

“[A]lthough a plaintiff's administrative claim neatbt elaborate all posde causes of action
or theories of liability, it mugprovide notice of the facts and airastances underlying the plaintiff's
claims.” Trentadue 397 F.3d at 853 (internal quotationsitied). Plaintiff did not claim that

Wisner’s misconduct included misprescribing ormvescribing medication. The government coulg

have reasonably concluded thatiavestigation into Wisner’s pregption practices was unnecessary.

Cf. Lopez v. United State823 F.3d 970, 977 (10th Cir. 2016) (“thong in Lopez’s administrative

claim provided the government witiotice that it needed to invegate whether the VA Hospital was

negligent in credentimg and privileging Kindt, andt was in turn deprived any opportunity to settle

this potential claim without litigation.”). Plaintiff did not provide the government with sufficient
notice of this claim and failed to exhabst administrative renty on this matter.

B. Count |

1. Scope of Employment

Defendant characterizes Wisner’s condagtsexual misconduct.” Applying this
characterization, defendant arguest titne court lacks jurisdiction because Wisner’s conduct was 1
within the scope of his employment. Sexual bgteand/or inappropriat®ouching and comments are
not within the duties that a PA is hired to penfi, defendant arguesy@did not further the VA’s
business.

Under the FTCA, the United States is liabtdy for tortious acts committed by employees
“acting within the scope of [thdipffice or employment.” 28 U.S.C. § 1346(b)(1). “Scope of
employment” is determined by the lawtbe place where the accident occurrédwler v. United

States647 F.3d 1232, 1237 (10th Cir. 2014¢e als®8 U.S.C. § 1346(b)(1). In Kansas, an
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employee acts within the scopehi$ employment when (1) he penfns services for which he has
been employed, or (2) he does anythingarably incidental to his employmen®’Shea v. Welch
350 F.3d 1101, 1103 (10th Cir. 2003) (citidgttern Instructions Kansas 3d 107.06tliams v. Cmty.
Drive-In Theater, Ing.520 P.2d 1296, 1301-02 (Kan. 1974)). Tl ienot whether the employer
expressly authorized or forbid the condulet. Instead, the court aslkhether the employer should
have fairly foreseen the conduct from the natifrhe employment and the duties relating tdadt,
see also Commerce Bank of St. Joseph, N.A. v, 8&#d>.2d 996, 999 (Kan. 1992).

Plaintiff claims that scope of employment is a factual determination. Generally, this is cg
but the court may resolve this question as a mattlexw when only one reasonable conclusion can
drawn from the evidenceSee Wayman v. Accor N. Am., Jrit51 P.3d 640, 646 (Kan. Ct. App. 201]
(citing O’Shea 350 F.3d 1101).

a. Slight Deviation Analysis

Plaintiff claims that Wisner’s conduct was wittihe scope of his employment because it wa
“slight deviation” from his duties. I@’Shea v. Welghthe Tenth Circuit reewed the Kansas jury
instruction on scope of employment, and determthatlit is compatible with the slight deviation
analysis.O’'Shea 350 F.3d at 1106. “Applicatioof the slight deviation alysis allows for more
flexibility and accuracy in the appation of the law to each factestario. The Kansas pattern jury
instruction[] . . . does not express a bright-line ruleibstead illustrates a type of slight deviation ru
which requires a determination of what is readdy incidental to employment and what conduct
should have been fairly foreseend.

Under the slight deviation analysis, an eoygle could pursue dual pugmventures without
the conduct amounting to an entire déy@ from the scopef employment.ld. at 1107. “An

employee does not cease to be aatitin the course of his employent because of an incidental
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personal act, or by slight flections for a personal or private pose, if his main purpose is still to
carry on the business of his employer. Suchat®ns which do not amount to a turning aside
completely from the employer’s business, so as tmdensistent with its psuit, are often reasonably
expected and the employer’s agsmay be fairly assumed.id.

The court reviews the followinfactors to determine whether an employee has engaged in
slight or substantial deviation: (1) the emmess intent; (2) the nature, time, and place of the
deviation; (3) the time consumedtime deviation; (4) the work for which the employee was hired,;
the incidental acts reasonably expected by thel@rar; and (6) the freedom allowed the employee
performing his job reponsibilities.|d. at 1108 (citing~elix v. Asaji 192 Cal. App. 3d 926, 237 Cal.
Rptr. 718, 722 (1987)).

b. Wisner'sConduct

Plaintiff claims that Wisner committed wrongfatts at virtually every patient encounter,
including: plaintiff's clinic visits on March 1, June 1, October 2811; February 24, March 20, April
24, November 26, 2012; May 16, 2013; March 20, andlAp, 2014. (Doc. 26, at 4.) Plaintiff,
however, argues that Wisner’'stious conduct was not far removed in time, distance, or purpose
his normal duties—thereby combining his own persaonafest with the VA'’s business interests.

Plaintiff references several of Wisner’'s adgions to the KBOHA in his complaint. Wisner
admitted that he used his position as a PA to cibiserual batteries against his patients. Wisner
admitted to exploiting and making inappropriateus¢ comments to his patients. Wisner also
admitted that he performed unnecessary testicathganital examinations and unnecessary contag
his patients for no legitimate medical purpose.

Still, at this stage, plaintifias presented a plausible negligedeém that is supported by fact

consistent with the allegations in the complaiatguably, Wisner was furtmmg the VA’s interests in
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treating and examining plaintiff, even though it neave been done in excess. Some of Wisner’'s
duties included performing physical examinationgatients. There is no dispute that performing
improper or excessive examinations without g&v-to the extent that Wisner gained personal
satisfaction from these examinations—was a devidtam his duties. But iis plausible that this
deviation was not an entire departure fromsbepe of Wisner’'s employment and was within the
parameters of the duties he was hired to performthidttime, the court cannot resolve this questiof
a matter of law. The improper examinationsweced during appointments when plaintiff sought
medical treatment for shoulder and back pain. pladtiff does not allege that the examinations
occurred after business hoursoaitside of the VA'’s building.

Moreover, full physical examinations (includingaeination of the VA patients’ genitalia) ar¢
not necessarily unexpected. The failure to weavag and/or an excessive number of examination
might be improper, but this conductgeneral is not unforeseeableumexpected of a PA hired to tre
VA patents. Likewise, obtainingersonal information from a patiefar diagnosis and treatment is
expected and often necessarydtfective treatmentWhile Wisner’s conduct may have been
unprofessional or forbiddethat is not the testSee O’Shea350 F.3d at 1103.

C. VA Immunity Statute for Intentional Torts

Defendant argues that 28 U.S82680(h) bars plaintiff's eims because the FTCA does nof
apply to claims arising out of a battery. ThedAexempts from the waiver of sovereign immunity
“[a]ny claim arising out of ass#fubattery, false imprisonment,lé& arrest, malicious prosecution,
abuse of process, libel, slander, misrepresentataugit, or interference with contract rights.” 28
U.S.C. § 2680(h). Under the FTCA’s general psmns, the United States remains immune for cla

arising out of these enunated intentional tortsSee id.
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Another exception may apply the instant case, however: the WAmunity Statute. This law

allows for a remedy against the United States utiadeFTCA for damages arising from the provisio

]

of medical services by healtlare employees of the VA und# U.S.C. 8 7316(a)(1), (fingram v.
Faruque 728 F.3d 1239, 1245-46 (10th Cir. 2013) (citationtiaa) (“‘[Section] 2680(h) does not bg
application of the FTCA to [intgional] tort claims arising out dhe conduct of VA medical personn
within the scope of 38 U.S.C. § 7316(f).”). Defentlargues again thatithexception does not apply
because (1) Wisner was not actimighin the scope of his employant when he sexually battered
plaintiff; (2) Wisner's unnecessany improper touching was not reldter incidental to plaintiff's
medical treatment; and (3) plaintiff characterizleel conduct as intentional sexual assault and
harassment.

For the reasons previously set forth, defendartgsiments fail at this stage of the litigation.
Plaintiff has presented aguisible claim that the VA Immunity Statute applies.

C. Count I1

The court resolves questionsliability under the FTCA in accoehce with the law of the stat
where the alleged tortious activity took pladganklin v. United State®992 F.2d 1492, 1495 (10th
Cir. 1993). Kansas recognizes thagligent hiring and retention or supervision are separate and
distinct torts from respondeat superidiller v. Dillard’s Inc., 47 F. Supp. 2d 1294, 1299 (D. Kan.
1999) (citingMarquis v. State Farm Fire & Cas. G&61 P.2d 1213, 1223 (Kan. 1998)). Liability fa
negligent hiring, retentionna/or supervision is ngiredicated on a theory wicarious liability, but
instead, liability runs directly frorthe employer to the person injureBeam v. Concord Hosp., Inc.
873 F. Supp. 491, 503 (D. Kan. 1994).

“Negligent supervision includetot only the duty to supervidrit also includes the duty to

control persons with whom the defendant hapexial relationship including the defendant’s
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employees or persons with dangerous propensitiarquis 961 P.2d at 1223. To subject an

employer to liability on a néigient supervision claim,
plaintiff must show “some causal relatibis between the dangerous propensity or
quality of the employee, of which the ployer has or should have knowledge, and the
injuries suffered by the third person; thepoyer must, by virtue of knowledge of [its]
employee’s particular quality or propensityybaeason to believeahan undue risk of
harm exists to others as a result of thetmued employment dhat employee; and the
harm which results must be within the rigleated by the known propensity . . . ."

Kan. State Bank & Trust Co. 8pecialized Transp., Servs., 819 P.2d 587, 596 (Kan. 1991)

(quotingHollinger v. Stormont Hosp. & Training Sch. for Nursg&g8 P.2d 1121 (Kan. Ct. App.

1978)).

Kansas recognizes a cause of@ctor negligent hiring, which is parate and distinct from th

D

tort of negligent supervisiorL.owe v. Surpas Res. Cor@53 F. Supp. 2d 1209, 1245 (D. Kan. 2003).
“The employer is negligent in g or retaining such an emplkey when the employer knew or should
have known of the employee’s incompetence or unfitndss.(quotingPrugue v. Monley28 P.3d
1046, 1049 (Kan. Ct. App. 2001)).

Plaintiff alleges that the VA knew or shouidve known that Wisner was dangerous and
further that he had a propensitycommit inappropriate acts agdipsaintiff and other VA patients.
Wisner was an employee of the VA and the VA wesponsible for supervising him. Defendant,
however, argues that the discretionary function etxae@pplies to bar theoart’s jurisdiction over
plaintiff's negligent supervisioand hiring and retention claims.

1. Law: The Discretionary Function Exception

The discretionary function exception limits th€CA’s waiver of sovereign immunity when
the governmental conduct at issue involaaslement of judgment or choic8ee28 U.S.C. §
2680(a);Franklin Sav. Corp. v. United Stafets80 F.3d 1124, 1130 (10th Cir. 1999). “[T]he

discretionary function exception witlot apply when a federal statutegulation, or policy specifically
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prescribes a course of actifor an employee to follow.Franklin Sav. Corp 180 F.3d at 1130
(quotingBerkovitz v. United State486 U.S. 531, 536 (1988)). Ifalemployee has no rightful optiorn
but to adhere to the directiviien sovereign immunity is waiveohd the court has jurisdiction to
consider the casdd.

If a jurisdictional question is intevined with the merits of the case, the court converts a Ry

12(b)(1) motion to one under Rule 12(b)(6) or Rule Sée Franklin Sav. Corpl80 F.3d at 1129-30.

Whether the discretionary functionaeption applies isuch a questionld.

To avoid dismissal under Rule 12(®), plaintiff mustallege facts that place his FTCA claim
facially outside the disctienary function exceptionld. at 1130. The court performs a two-pronged
analysis in determining whether defendsusbnduct falls witin the exceptionld. First, the court
decides whether the governmergahduct “is a matter of choicerfthe acting employee,” because
without an element of judgment dnace, conduct cannbie discretionaryld. Specifically, the court
considers if there is a federahsite, regulation, or pialy “sufficiently specific [and mandatory] to
remove decision[-]Jmaking under [it] frothe discretionary function exceptionglder v. United
States312 F.3d 1172, 1177 (10th Cir. 2002¢g also Franklin Sav. Cordl80 F.3d at 1131. Second
if the conduct does involve judgment or choice, thiercdetermines “whetherdhjudgment is of the
kind that the discretionary functi@xception was designed to shieldtanklin Sav. Corp.180 F.3d
at 1130.Congress’s intent in maintaining governmeimanunity for discretionary functions was to
“prevent judicial ‘second-guessingf legislative and administratévdecisions grounded in social,
economic, and political policy throughettmedium of an action in tort.Id. (quotingBerkovitz 486
U.S.at 536-37).

2. Application: The Discretionary Function Exception
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Plaintiff alleges that VA supervisors failed to nton Wisner’s clinical activities to ensure that
they were within his authorized scopepoéctice and medically appropriate under both VHA
Directives 1063; 2004-029; 2012-03dhd/or PALA, Kan. Stat. Ann.85-28a01. He also claims tha}
the VA failed to adequately supervise and cdnener, given his known propensities toward
harming VA patients. Plaintiff further alleg¢hat the VA failed to perform the credentialing
requirements applicable to PAs under VHA Handbook 1100.19.

To overcome the discretionary function exceptithe plaintiff must show that the federal
employee’s discretion was limited byealeralstatute, regulation, or policysydnes v. United States
523 F.3d 1179, 1184 (10th Cir. 2008) (emphasis addEak.court will not consider the state of
Kansas PALA.

a. NegligenSupervision

I. VHA Directive 1063

VHA Directive 1063 mandates specific supervisacyions by Wisner's supervising physician.
At a minimum, VHA Directive 1063 required Wisnesgpervising physician to be in weekly contagt
to discuss clinical management issues and review five randomly selected patient encounter notes eac
guarter. Plaintiff allegethat this was not done.

VHA Directive 1063 was issued on Decembdr 2013. Plaintiff claims that Wisner
committed wrongful acts at virtually every patient encounter, includiitagntiff's clinic visits on
March 1, June 1, October 13, 2011; February\edrch 20, April 24, November 26, 2012; May 16,
2013; March 20, and April 19, 2014. To the extent fitaintiff's claims occured prior to December
24, 2013, VHA Directive 1063 was not the governing policy.

ii. VHA Directive 2004-029

-13-




Plaintiff also claims that VA supervisofailed to abide by VHA Directive 2004-029.
Although VHA Directive 2004-029 indicates thatkpired on July 31, 2009, VHA Directive 1063
rescinded the 2004 version in December 2013. \DH&ctive 2004-029 was tifederal policy that
the VA was required to follow prior to December 24, 2013.

VHA Directive 2004-029 required that a supeingsphysician conduct arsictured review of
the assigned PA’s performance every two yeatiseatime of the renewal of the PA’s scope of
practice. Structured reviews andiegval of an uncertified PA’s scopé practice were required to be
conducted annually. The review had to include:

(1) Overall assessment.

(2) Results of departmental/service monmgriand evaluation, drug utilization review,
blood use evaluation, medic&lcord review, or surgicalase review or any other
objective quality improvement data available.

(3) The PA’s scope of practice.

The PA’s assigned chief of clinicaérvice was required to monitoetheview process and concur.

Plaintiff alleges that the VA failed to complyith the review requirements mandated by VHA4

P

Directive 2004-029. At this stage of the litigatj plaintiff has sufficiently placed his negligent
supervision claim outside the distionary function exception. €rcourt retains jurisdiction over
plaintiff's negligent supervision claim.

b. Negligent Hiring and Retention

Plaintiff also alleges that defdant failed to adequately instegate Wisner’s background and
was negligent in hiring and retaining Wisner as a Bfecifically, plaintiff alleges that the VA failed
to perform specific actions requiregt VHA Handbook 1100.19 and VHA Directive 2012-030, whigh

apply to the “credentialig” of health care professionals, including PABoth polices outline certain

! The VHA Handbook 1100.19 and VHA Directive 2012-30 also apply to the “privileging” of health care professionals
(clinical privileging is “the process by which a practitiorimensed for independent practice. , is permitted by law an
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actions to be taken as part oéttredentialing process, which is aefil as “the systematic process o
screening and evaluating qualificaticarsd other credentials . . . SeeVHA Handbook 1100.19 88 1
2(d). For example, “[p]roper screening through the [National Practitioner Data Bank-Health Inte
and Protection Data Bank (“NPDB-HIPDP”)] is rerpd for applicants” and the information receive
should be “considered together wadther relevant datia evaluating a practiner’s credentials.’ld.

8 13(I)(2). If the screening “shows adverse acbo malpractice reportan evaluation of the

circumstances and documentation” is required and must follow certain guidelines outlined in the

handbook.ld. 8 13(1)(6). The provisions iHA Handbook 1100.19 and VHA Directive 2012-30
identified by plaintiff, however, do not mandatsgeecific hiring or employn# retention decision.
The policies require VA personnel to complete cersgiecific and mandatory actions, but ultimately
leave the hiring or employmentteation decisions to the distien of VA personnel based on their
review and evaluation of the informatioallected during the credentialing process.

VHA Directive 2012-30 and VHA Handbook 1100.19 weasued on October 11 and 15, 20
respectively. In plaintiff's complaint, heleges that in 2011, a VA patient reported Wisner’s
inappropriate conduct to a VA Medidaenter case manager. Plainéféo claims that he was treate(
by Wisner in 2011 and 2012. Wisner was employethbyWA prior to thes@olicies’ enactments;
thus, the requirements contained within weremandated on the VA at the time it hired Wisner.
Plaintiff cites no other federal fdoy applicable at the time théA hired Wisner, and therefore has
failed to meet his burden to overcothe discretionary function exceptioBee Sydne$23 F.3d at

1184.

the facility to practice independently . . .."). VHAhtibook 1100.19 § 2(e). However, only the credentialing
requirements apply to PAsd. § 3(a).

-15-
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On the other hand, both VHA Diréat 2012-30 and VHA Handbook 1100.19 require
credentialing and verification wittespect to reappointment of a PAoth of which relate to the VA’
retention of Wisner after @aber 2012.

Although neither party has brieféloe issue, there is dividedrcuit precedent as to whether
plaintiff can “avoid the discretiomg-function bar by alleging that” defdant breached certain specif
duties, even though the ultimate decisitmsere themselves discretionarySee Franklin Sav. Corp
180 F.3d at 1132 n.11 (citing divided precedent from atheuits on this issel generally, under whicl
some courts barred such claims absolutely, whiteratourts barred the claim, but foresaw exceptig
and one court allowed such a clais@ge also Johnson v. United Sta@49 F.2d 332, 339—40 (10th
Cir. 1991) (rejecting plaintiff's argument that @art allegedly non-discretionatasks of gathering
and communicating information about an accident should be separated from the discretionary @
by the National Park Service of how to conductrdsxue of an injured ountain climber, as the

former tasks were “inextricably tied” to the latthscretionary decision, leang “[nJo meaningful way

... to consider the nature of [the former non-disznary] acts apart from the total rescue decision’).

In Franklin Savings Corpthe Tenth Circuit acknowledged the issbut expressed no opinion on th
legal viability of such a claim because the pi#fisit“‘complaint did not attribute any harm to the
breach of a specific mandate to draft memorandappssed to a failure to perform the discretionar
function of weighing options.’ld. at 1132 n.11, 1133. Here, plaintfleges that had defendant
followed the
specific, non-discretionary regaments [in VHA Handbook 1100.19 and VHA
Directive 2012-30], it would hae discovered the multiple complaints made against
[d]efendant Wisner for inappropriate conducAs a result, the VA . . . negligently

retained [Wisner] each time it failed to propeevaluate him prior to reappointments.

(Doc. 36, at 18 (citation omitted).)
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The court finds the analysis dJohnsorpersuasive. While the VA policies mandate an
investigation, documentation, and rewi of the circumstances, the \&All retains discretion to (1)
continue employment with no chand2) restrict clinical privilegespr (3) deny reappointment and/o
terminate. See, e.g.VHA Handbook 1100.19 88 13k(4), m(4)(e), andAlthough plaintiff's retention
claim is tied to specific, non-disgtionary requirements of evatugy the circumstances, the VA’s
ultimate decision with respect to retainimigterminating Wisner was discretionary.

Even though plaintiff fails unddBerkovitz’'sfirst prong, he may still overcome the
discretionary function exception by demonstratirgt the nature of the actions taken does not
implicate public policy concerns, or®t susceptible to policy analysiSee Sydne$23 F.3d at
1185. With respect tthe second prong d&erkovitz the court considemshether the judgment
exercised by the government official is of #ied that the discretionary function exception was
designed to shield. 486 U.S at 53Becisions regarding employment and termination are precisel
types of administrative actions the discretioy function exception seeks to shietsydnes523 F.3d
at 1185-86 (“[E]Jmployment and termirat decisions are, as a clats kind of matters requiring
consideration of a wide range of policy factangjuding ‘budgetary consdints, public perception,
economic conditions, individual backgrounds, office dhitg, experience, and employer intuition.™)
(citation omitted).

The court is mindful that plaintiff's retention issis a close call, but the case law is clear: th
court applies an objective tessee Franklin Sav. Corpl80 F.3d at 1141 (“The inquiry necessary tg
decide whether this case involveggligent, good-faith conservati’ or ‘intentional, bad-faith
liquidation’ would entail the type gfidicial second-guessing which led BaubertCourt to hold that
courts need not consideffioials’ actual decisionmakig in FTCA cases.”) (quotingnited States v.

Gaubert 499 U.S. 315, 325 (1991)). The purpose of theelienary function exqaion to the wavier
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of sovereign immunity is to dismiss a FTCA claatithe earliest possibleagfe of the litigation and
spare the government fromsdbvery and trial expens&ee generally Franklin Sav. Cord80 F.3d
at 1138 (comparing FTCA claims to qualifiedmunity claims). Under the guidanceBérkovitzand
Franklin Sav. Corp.the discretionary function exception t@ tivaiver of sovereign immunity applieq
to plaintiff’'s negligent hiring and retention claimegented in Count Il. Ehcourt lacks jurisdiction
over this portion of Count II.

D. Count |11

In Kansas, the court determines two threshadgiirements for the tort of outrage: “(1) wheth
the defendant’s conduct may reaably be regarded as so extreme and outrageous as to permit
recovery; and (2) whether the etiomal distress suffered by the plaintiff was of such extreme degn
the law must intervene because the distress inflwtsiso severe that no reasonable person shoul
expected to endure it.Smith v. Welch967 P.2d 727, 733 (Kan. 1998). Plaintiff must show: (1)
Wisner’s conduct was intentional or in recklessatiard of plaintiff; (2) his conduct was extreme aij
outrageous; (3) there was a cdusmnection between Wisnertenduct and plaintiff's mental
distress; and (4) plairfits mental distress was extreme and sevéde.

Defendant argues that plaintiff's claims are standard boilerplatmtibes and also that
plaintiff never claimed his mentdistress was debilitating or regedl medication or therapy. But
plaintiff alleges that Wisner acted in reckless diardgf plaintiff's well-being resulting in medically
significant, extreme, and severeaional distress. Plaintiff also claims that Wisner’s conduct wag
extreme and outrageous by any reasonable staimdarny community oAmerica, and goes beyond
the bounds of decency, so as to be regarded ag/ @tastious and intolerable civilized society. It

is plausible from the pleadings that plaintiff obtd medical treatment ftlhe emotional distress he
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suffered as a result of Wisner&sckless conduct. At this stagee ttourt assumes that the pleadings
are true and makes all inferencdawmor of plaintiff. Plaintiff'sclaim of outrage is plausible.

E. Statute of Limitations

In his administrative claim, plaintiff statésat he was Wisner’s patient from 2010 to 2014.
Plaintiff claims that Wisner committed wrongful actt virtually every patient encounter, including:
plaintiff's clinic visits on March 1, June 1, October 13, 2(Bdbruary 24, March 20, April 24,
November 26, 2012; May 16, 2013; March 20, andlA®, 2014. Plaintiff filed his administrative
claim on March 16, 2015. While plaintiff's speci2013 and 2014 visits are within the FTCA'’s two
year statute of limitations period, defendant ardbasplaintiff's claimsoccurring before March 16,
2013, are time-barred.

The FTCA provides that a tort claim against theted States “shall be forever barred” unles
it is presented to the “appropriate Federal agentlymtwo years after suatiaim accrues” and then
brought to federal court “within simonths” after the agency actsthie claim. 28 U.S.C. § 2401(b);
United States v. Kwai Fun Wont35 S. Ct. 1625, 1629 (2015). Kmai Fun Wongthe United States
Supreme Court resolved a split argdhe circuits and held thatehime limitations contained in §
2401(b) are not jurisdictionald. at 1632—-33. “The time limits in the FTCA are just time limits,
nothing more.”ld. at 1633. Taking into accoulitvai Fun Wong’'sholding, other district courts havg
determined that the plaintiff's failure to comply with the FTCA's statute of limitations is an affirm
defense, which the defendant has the burden of establishé®y.e.g.Saofaigaalii v. United States
No. 14-00455 SOM/KSC, 2016 WL 3527095, at *6 (D. Haw. June 23, 2Git6yder v. HansernNo.
15-CV-3216 (MJD/HB), 2016 WL 4870621, at *7 (Minn. July 29, 2016). Because the issue is
being presented on a motion to dismiss under Rules 12(b)(1) and (6), the defense must appear

face of the complaintSee Richmond, Fredericksburg & Potomac R. Co. v. Férist3d 244, 250 (4th
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Cir. 1993) (“A motion under Rule 12(b)(6) is intendeddst the legal adequacy of the complaint, a
not to address the merits of any affirmative defenses. In the limited circumstances where the
allegations of the complaint give rise to an afftime defense, the defense may be raised under R
12(b)(6), but only if it clearly apgars on the face of the complaint.”).

“The general accrual rule for FTCA claims is the “injury-occurrence rule,” where the tort
claim accrues on the date of injuryBayless v. United Stateg67 F.3d 958, 964 (10th Cir. 2014).

The “discovery rule” is an exception and applie§pootect plaintiffs who ae blamelessly unaware @

their claim because the injury has not yet manifessedf or because the facts establishing a causd|

link between the injury and the medicaalpractice are in the control thfe tortfeasor or otherwise ng
evident.” 1d. (quotingDiaz v. United Stated65 F.3d 1337, 1339 (11th Cir. 1999)). In cases
applying the discovery rule, thetdaof accrual is whea reasonably diligent plaintiff knows or shoul
have known of both the existenakand cause of the injuryid.

Plaintiff claims that he was not aware of mgiry until the VA released information that
Wisner’s physical examinations were not purely for medical reasons. According to plaintiff, his
emotional injury occurred when he had knowledge Wisner’s intent may have been to exploit
plaintiff as well as treat him.

Defendant maintains that plaintiff has not sha¥wat he could not va reasonably known of
his injury at the time of Wismks improper examinations and quesiing. Defendant states that the
information plaintiff received was likely a letter ileal to plaintiff by the VA alerting him to Wisner'g
misconduct. But this letter does rsptecifically identify phintiff or refer toplaintiff's care.

At this stage, the court finds that defendans-epposed to plaintiff—has not met its burden,
Defendant fails to show how plaifitwas aware of his emotional injury prior to the VA releasing

information that indicated that 8her’s physical examinations weangproper. The court does not fin
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as a matter of law that the discovery rule is inaaflie to save plaintiff's claims from the two-year
statute of limitations under § 2401(b).
V.  Conclusion

The court denies defendant’s motion with teaeptions: the court lacks jurisdiction over (1
plaintiff's negligent hiring and tention claim and (2) plaintiff'slaim of negligence related to
Wisner’s misprescrijgan of medication.

IT ISTHEREFORE ORDERED that defendant’s motion to disss (Doc. 31) is denied as t
Counts | and 11, and plaintiff's negligestipervision claim presented in Count II.

IT ISFURTHER ORDERED that defendant’s motion to disssiis granted as to plaintiff's
negligent hiring and retentionatin presented in Count 1.

IT ISFURTHER ORDERED that defendant’s motion to disssiis granted as to plaintiff's
claim regarding negligent mispresaion of medication. To the extetitat plaintiffis bringing such
claim, it is dismissed.

Dated this 18th day of April, 2017, at Kansas City, Kansas.

g/ CarlosMurguia

CARLOSMURGUIA
United States District Judge
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