Ponder v. Pﬂd)phete Dpc. 80

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRIAN LAMAR PONDER,
Plaintiff,
V. Case No. 16-2376-CM
DONALD SONY PROPHETE,

Defendant.

MEMORANDUM AND ORDER

This matter arises from an incident tluaticurred between plaintiff Brian Lamar Ponder and
defendant Donald Sony Prophete in the DominicgouRkc. Plaintiff claimghat on February 5, 2016,
defendant battered, assaultadd falsely imprisoned him at a vikdlegedly owned in-part by defendant.
Defendant denies all of plaintiff's allegations. elimatter is now before the court on defendant’s Motion
for Summary Judgment (Doc. 61pefendant argues that plaintiff h@rovided no evidence to support
his allegations of batterygssault and false imprisonment and ttietendant is therefore entitled to
judgment as a matter of law. For the reasmidorth below, the court denies the motion.

l. Background

Defendant and three other individuals formduirgted liability company, Nero Quantum, LL(Q,
in 2015. Nero Quantum purchased and owned an meestrental villa in Sousa, Dominican Repubilic.
At some point, and for reasons unrelated to tlesgnt case, defendant ana other members decidgd
to remove Titus Duncan from his membership in Neuantum. Duncan retained plaintiff to represgnt
him in litigation involving Nero Quantum.

Prior to retaining plaintiff, Duncan was regented by Peter Hasbrouck. On January 5, 2016,

defendant notified Hasbrouck and Duncan that tengted to use the villa from February 4-8, 2016. |On
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January 12, 2016, plaintiff seatletter to defendant notifying him tha¢ had been retained by Duncan.

Plaintiff and defendant then began exchanging emails regarding e RIfintiff informed defendan

that Duncan was the sole owner of the villa, #rat defendant and otherembers of Nero Quantum

were not permitted to use it. On February 3, 201&inpff notified defendant that the villa had be

rented out during the time defendamended to use the property. Hérmed defendant that the villa

was occupied and proper measures would be tékdreep it secure from unauthorized entry

defendant and his clients or guests.

On February 5, 2016, defendant arrived at the wiith two business acaintances and a Puert

Plata police officer. Upon arrivatiefendant discovered that plaffitia female acquaintance, and
personal chef were occupying the villat this point, the parties’ stosaliverge. Defendant alleges tH
soon after his arrival, tee to five men arrived at the villa alsing they had flown in from Atlanta g

plaintiff's invitation to watch the Super Bowl. Defgant then insisted that plaintiff and his gug

immediately leave the villa. Plaifff claiming he was going to colt¢ his belongings, locked himse|lf

in a bedroom for several hours and only left after guests, the local police, and local Dominig
attorneys convinced him to do so. Defendant maintagishe never touched threatened plaintiff of

any of plaintiff's guests.

Plaintiff, however, claims that he was staying at the villa at the inuitati Duncan. At some

point defendant arrived at the aland began yelling at plaintifid demanding to know his name. K
then “charged at” plaintiff. Plaintiff retreateto the bedroom and defendant followed him 3
“aggressively pushed” him. Afterman pulled defendant away, plaihtifas able to close and lock th
bedroom door. Defendant continuedyell at plaintiff through the kked bedroom door, threatening
kill him and beat him up. After being locked in the bedroom for approximately one hour, plai

with the assistance of a friend—exited the bedrdbrough a sliding glasdoor. Plaintiff's friend
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escorted him toward the pool sathe could retrieve fibelongings. At thatoint, defendant agai

“charged” toward plaintiff, picked up a bar stoahdaattempted to throw it at plaintiff. Defendan
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attempt was thwarted by another man at the scéwwegnabbed the chair before defendant could throw

it. Plaintiff and his friends then left the premidsstaxi. At some point before returning to the United

States, plaintiff filed a dice report against defendant.

Plaintiff filed a complaint agast defendant for battery, askawand false imprisonment onh

February 10, 2016 in the Southern District of NewkyoOn June 6, 2016, tmeatter was transferred to

the District of Kansas becausestimcident occurred outside of the United States and defendant
resident of Kansas.
. Legal Standards
Summary judgment is appropriafehe moving party demonstes that there is “no genuine
issue as to any material fact” atft it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(c). A “genuine” factual dispute requiresm@ohan a mere scintilla of evidencénderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247 (1986). The party seglsummary judgment bears the initia

burden of showing the absence of geyuine issue of material fadCelotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Once the moving party dematestran absence of evidence in support of an

element of the case, the burdeaerttshifts to the nonmoving pamyho “must set forth specific facts
showing that there is a genuine issue for tridltiderson, 477 U.S. at 248. The nonmoving party

“may not rest upon the mere allegasoor denials of his pleadingld.

was a

In making the summary judgment determination, the court must view the evidenge and

reasonable inferences in the lightshéavorable to the nonmoving partdler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998) (citiMgtsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986)). Ultimately, the court evédga“‘whether the evidence presents a suffic

ent




disagreement to require submission to the jury arthadr it is so one-sidedahone party must prevaj
as a matter of law.’Liberty Lobby, 477 U.S. at 252.

1. Analysis

Defendant argues he is entitled to summary juslgrbecause plaintiff's claims lack proof apd

that he has no evidence to support essential elemenitssaaims. Plaintiff matains there are disputed

issues of material fact thateclude summary judgment.

As mentioned above, plaintithias pleaded battery, false imgmnment, and aault against

defendant. This matter is beforésthourt on diversity jurisdiction. Plaintiff is a citizen of New Jersey

and defendant is a citizen of Kansas. The alleges were committed in the Dominican Republic.

the Pretrial Order, defendant argubat Kansas law applies pursugm28 U.S.C. § 1652. Plaintiff

however, claims New Jersey law applies because bewidizen of New Jersey the time he filed the

complaint. Defendant cites Kansas law in his orofor summary judgment. In his response, plain]

did not object to the application &ansas law and did not providey argument or authority for why

New Jersey law would apply.
“Federal courts sitting in diversity must apphe choice of law provisions of the forum state
ascertain which state or foreitaw should apply to an actionPhil. Am. Life Ins. v. Raytheon Aircraft

Co., 252 F. Supp. 2d 1138, 1142 (D. Kan. 2003). In Kamsasts generally applghe law of the statq

14

14

n

tiff

to

where the tort occurredld. (citing Ling v. Jan Liquors, 703 P.2d 731, 735 (Kan. 1985)). There pre

circumstances, however, when a Kansas court may #&aplsas law even if a tort occurred in another

jurisdiction. Id. Under Kansas choice of law rules, “the gaheule is that the law of the forum applies

unless it is expressly shown traatifferent law governs, and in case of doubt, the law of the fory

preferred.” 1d. (citing Sys. Design & Mgnt. Info. Inc. v. Kan. City Post Office Emps. Cred. Union, 788

P.2d 878, 881 (Kan. Ct. App. 1990)). This rule isliapble so long as Kansagas “significant contact




or significant aggregation of contacts . . . to ensure that the choice of Kansas law is not arb
unfair.” Sys. Design & Mgmt. Info. Inc., 788 P.2d at 881.
“The court is not obliged towestigate whether a conflict of law issue exists, when the pa

present no conflict between the lawspaitentially interested statesCotracom Commodity Trading

Co. v. Seaboard Corp., 189 F.R.D. 655, 666 (D. Kan. 1999). Tdwurt, however, questions whether

both parties’ assertions of governilagv are legally correct. The generale in Kansas is that the la
of the forum applies, unless it is expressly shown that a different law governs. Kansas choic{
rules dictate that this court gl the law of the state where the tort occurred—here, the Domir
Republic. But neither party has advocateat thominican Republic laws should apply.

When considering the general clictfof law rule—to apply the la of the placeof injury—the

United States Supreme Court hasestathat “[flor a plaintiff injurel in a foreign country, then, the

presumptive choice in American courts under the tiadil rule would have been to apply foreign I
to determine the tortfeasor’s liability.Zosa v. Alvarez-Machain, 542 U.S. 692, 706 (20049ee also,

RJIR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2109 (2016) (stating, “the rule respondents in

actually provides that a court will ordinarily ‘apgdlyreign law to determine the tortfeasor’s liability’ fo

‘a plaintiff injured in a foreign country’™).

The court is persuaded that the laws of the Dacan Republic may apply to this case. Howe
regardless of the choice of law issues, the court finds that sumndapyént is not appropriate as t
matter presently stands. Defendant’s primary argument is that he is entitled to summary |y
because plaintiff has not presented sufficient evadeio establish the essential elements of batt

assault, and false imprisonment undansas law. According to defeant, plaintiff did not participaty

in discovery. The evidence provided by defendansupport of summaryudgment consists of

affidavits, some correspondence between plaintiffdafdndant prior to the incident, and a short vig
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recording of some individuals adjedly at the time of the incidenPlaintiff submitted three affidavit
in opposition to defendant’s motion for summanggment. Based on its review of the motion 4

evidence in support, the court fmdhere are issues of materfatt that would preclude summa

judgment. Defendant’s affidavits@h that he did not threaten orgage in any physical contact during

the incident. Plaintiff's affidavits state enough fattd show that defendant committed assault, batf
and false imprisonment during the incident. DefEnt’'s additional evidence does not definitivg

disprove plaintiff's account of the events. Téteort video clip providegdhows various individuals—

most unidentified—in what the court assumes is thia &t issue. This vide clip certainly does not

exonerate defendant, as it capturey arfew seconds of the incident.

Because material issues of fact remain dispated because the court is not persuaded that g
Kansas or New Jersey law apply, defendant's mdoosummary judgment is denied. The parties
ordered to submit briefing on the choice of law isgletailing 1) relevant law from the Dominicd
Republic and 2) arguments as to why or why nomiddican Republic law shouldpply to this case
Briefs should be submitted no more than 14 days from the entry of the present order.

IT ISTHEREFORE ORDERED that defendant’s Motion f@ummary Judgment (Doc. 61)
denied.

IT IS FURTHER ORDERED that the parties submit briefing on the choice of law is
detailing 1) relevant law from the Dominican gRélic and 2) argumentas to why or why not
Dominican Republic law should apply to this case. Briefs should be submitted no more than

from the entry of the present order.

Dated January 29, 2019, at Kansas City, Kansas.

¢ Carlos Murguia
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CARLOSMURGUIA
United States District Judge




