Eric D. Kelle

I

v. Bank of America, N.A. D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ERIC DAVID KELLER,
Plaintiff,
V. Case No. 16-2538
BANK OF AMERICA, N.A.,

Defendant.

MEMORANDUM & ORDER

This matter comes before the court upon n@émt Bank of America, N.A.’s Motion t
Dismiss pursuant to Fed. R. Civ. P. 12(b)(6) (D®c.and plaintiff EricDavid Keller's Motion to
Remand (Doc. 11).

l. Plaintiff's motion to remand

Plaintiff seeks to remand this case to theraisCourt of Douglas County, Kansas, because

argues that his claims are all state law causestiminac(Doc. 11, at 1-2.) Plaiff brings claims for

(1) fraudulent business practice; (Bglect and lack of concern forrgumer credit; (3) identity theft;

and (4) personal injury. (Doc. 1-1, at 2.) Dwefant removed this action because it claims
plaintiff's “neglect and lack of concern for consunsezdit” claim is completely preempted by the F
Credit Reporting Act (“FCRA”), 1%J.S.C. 88 1681s-2(a), 1681t(b)(1)(Rnd it argues that the coy
should exercise supplemental jurisdiction over pldiatitemaining three claims because they arise
of the same operative fact(Doc. 1, at 1-2.)

A. Legal standard for motions to remand

“Federal courts are courts of limited jurisdiction; they must have a statutory basis fo

jurisdiction.” Dutcher v. Mathesqrv33 F.3d 908, 984 (10th Cir. 2013) (quotiRgral Water Dist. No
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2 v. City of Glenpogl698 F.3d 1270, 1274 (10th Cir. 2012)). federal court has jurisdiction over|a
claim if it is one “arising under the Constitution, lawes treaties of the United States.” 28 U.S.Q. §

1331. Civil actions filed in state courts over whicktdct courts have origal jurisdiction “may be

J

removed by the defendant or the dhefants, to the district court thhe United States for the distrigt

and division embracing the place where such actipemgling.” 28 U.S.C. 8441(a). “If at any tim¢g

\L*4

before final judgment it appears tllae district court lacks subject ttex jurisdiction, tle case shall bg
remanded.” 28 U.S.C. § 1447(c).

The well-pleaded complaint rule usually govemsether a claim arises under federal law.
Sharp v. Wellmark, Inc.744 F. Supp. 2d 1191, 1194 (D. Kan. 2010). It provides that feferal
jurisdiction lies where plaintiff's “well-pleaded complaint establishes either that federal law creates the
cause of action or that the plaffis right to relief necessarily geends on resolutionf a substantia
guestion of federal law."Smoky Hills Wind Farm, LL@. Midwest Energy, IncNo. 15-1116-JTM,
2015 WL 3833378, at *2 (D. Karune 22, 2015) (quotiniglorris v. City of Hobart 39 F.3d 1105
1111 (10th Cir. 1993)).“Even if a federal quesin appears on the face of a well-pleaded complaint,
federal jurisdiction is not automatic Nicodemus v. Union Pac. Corpgi40 F.3d 1227, 1232 (10th Cir.
2006). For removal to be appropriate, the fedgualstion must be “contested and substanti#d.”
(quotingGrable & Sons Metal Prods., ¢nv. Darue Eng’'g & Mfg.545 U.S. 308, 312 (2005)).

The well-pleaded complaint rule allows a ptdfnto be the master of his own claim hy
allowing him to avoid federal jurisdiction bghoosing to raise onlgtate law claims.ld. Potential
defenses are generally not a sufficient basis for rem@vaticher, 698 F.3d at 985. “As a general rule,
absent diversity jurisdiction, a case will not be renideaf the complaint does not affirmatively allege

a federal claim.”Beneficial Nat'l Bank v. AnderspB39 U.S. 1, 6 (2003).




The party claiming jurisdiction has the burden to show it by a preporcdeadrine evidence!.

Karnes v. Boeing Cp335 F.3d 1189, 1193 (10th Cir. 2003). Thes a presumption against findir
federal jurisdiction, until the partynvoking it makes an adequate showing. at 1194. “Doubtful

cases must be resolved in favor of reman@dlbert v. Union Pac. R. R. Ca185 F. Supp. 2d 1236

1239 (D. Kan. 2007) (quotinghurkill v. The Menninger Clinic, Inc72 F. Supp. 2d, 1232, 1234 (D.
Kan. 1999)).
B. Complete preemption

Defendant argues that this case is removableusegalaintiff's state law credit reporting clai
is preempted by the FCRA. The complete prdempexception to the well-pleaded complaint ry
provides that “when a federal sit# wholly displaces the stateslacause of action through comple
pre-emption,” the state claim can be remove&harp 744 F. Supp. 2d at 1195 (quotiBgneficial

Nat’'l| Bank 539 U.Sat 8). Complete preemption differs frardinary preemption because it involv,
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a “situation in which a federal law not only preemptstate law to some degree but also substitufes a

federal cause of action for theatt cause of action, thereby masifieg Congress’s intent to pern
removal.” Colbert 485 F. Supp. 2d at 1240 (quotiBghmeling v. NORDAM7 F.3d 1336, 1341
(10th Cir. 1996)). To employ the exception, a coursinfind that a claim falls within the scope of

federal statute that Congress intended to detaly displace all state law on the issue 4

comprehensively regulate the ardéansen v. Harper Excavating, In641 F.3d 1216, 1221 (10th Ci.

2011).

“Complete preemption is a rare doctrine, onat trepresents an extraordinary pre-empf
power.” Devon Energy Prod. Co. v. Mosaic Potash Carlsbad, 16@3 F.3d 1195, 1204 (10th Ci
2012) (internal citations omitted). The United Steepreme Court warns not to imply the doctr

lightly and has recognized complete preemptioonty three areas: § 301 of the Labor Managen|
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Relations Act of 1947 (“LMRA"); 8 502 of the Enptee Retirement Income Security Act of 19
(“ERISA”); and actions for usury against ratal banks under thBational Bank Act. Id. (citing

Hanson 641 F.3d at 1221Avco Corp. v. Aero Lodge No. 735 Ass’n of Machinists and Aeros

Workers 390 U.S. 557 (1968) (LMRAMetro. Life Ins. Co. v. Taylp#81 U.S. 58 (1987) (ERISA);

andBeneficial Nat. Bankb39 U.S. 1 (2003) (National Bank Act). €l is a two-paitest to determine
whether complete preemption ippropriate: (1) whether the federagulation at issue preempts t
state law plaintiff relies on; and (2) whetheor@ress intended to allow removal in such ca
manifested by the creation of a federalsgof action to enfoe the regulation.Devon 693 F.3d af
1205. For complete preemption to apply, the fddenmedy must provide some vindication for t
same basic right or interesiteged by the plaintiff.id. at 1207.

C. Discussion

The FCRA’'s purpose is “to require thatnsoimer reporting agencies adopt reason
procedures for meeting the needs of commercecdmsumer credit in a manner which is fair g
equitable to the consumer, with regard t@ tbonfidentiality, accuracy, relevancy, and pro
utilization of such information ... .” 15 U.S.C. 8 1681(b). The ORA enables consumers to prote
their reputations, and to protect themselves agdives dissemination of false or misleading cre
information.” Holland v. GMAC Mortg. Corp.No. 03-2666-CM, 2006 WI1133224, at *11 (D. Kan
Apr. 26, 2006). “The FCRA places distinct obtigas on three types of entities: (1) consun
reporting agencies; (2) users obnsumer reports; and (3) furnishers of informatiorAklagi v.
Nationscredit Fin.196 F. Supp. 2d 1186, 1192 (D. Kan. 2002).

Defendant argues that the FCRA completely mms state law claims based on a furnishg

alleged failure to investigate a consumer’s credit dispute. (DoatB5) Although plaintiff does nqt

specifically claim that defendantas“furnisher,” plaintiffalleges sufficient facts that he is a consur
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within the meaning of the statute, and that ddént has provided incorrect information concern

plaintiff's bank account.

ing

Defendant does not claim that it is a consumeeorting agency (“CRA”) or user of consumer

reports. “The FCRA does not define the term ‘furnishmut courts have defined the term as an er
which transmits information conceng a particular debt owed by arpeular consumer to consumg
reporting agencies.Jarrett v. Bank of Am421 F. Supp. 2d 1350, 1352 n.1 (D. Kan. 2006). At
stage in the litigation, theourt makes all reasonabiderences in plaintiff $avor, and concludes thd
plaintiff's complaint adequately alleges that defant is a furnisher for purposes of the FCR®L.
Jarrett, 421 F. Supp. 2d at 1351-52. Therefore, the dinbiga set forth in 15 U.S.C. § 1681s-2 ap
to defendant as a furnisher of credit informati@ee Aklagil96 F. Supp. 2d at 1192.

Plaintiff claims that there ian existing account in his namaé Bank of America, defendant
bank, but he never opened or attempted to open the account. (Doc. 1-1, at 1.) Plaintiff state
contacted defendant about this accoufd. gt 2.) Plaintiff claims thadefendant was negligent by n
taking action to resolve the matter and that he le&s lunable to continuganking at a preexistin
financial institution because of defendant’s negligence. He claims that this account is ne(
affecting his credit. In plaintif§ response, he alleges that defendant failed to investigate and r|
his credit dispute. (Doc. 12, at 1.) Based oes¢hallegations, the court finds that plaintiff
challenging defendant’s conducteafdefendant was notified pfaintiff's dispute.

Section 1681s-2 of the FCRAeidtifies two types of obligains owed by furnishers ¢
information: “those addressing their duty ‘toopide accurate informath’ to credit reporting
agencies, as stated in [djea 1681s—2(a); and their duty umds]ection 1681s—2(b), upon receivir
notice of consumer disputes from reporting agentiesvestigate said disputes and report the reg

to consumer reporting agenciesCox v. Beneficial Kansas, IndNo. 04-4128-JAR, 2005 WL 62797
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at *3 (D. Kan. Mar. 9, 2005) (internal citation omitted). Plaintiff claims that he notified defendd
the account, therefore Sectior68ls—2(a)(1)(B)(i)—which prohibitdurnishers from providing
inaccurate information to CRAs after the fuh@s has been notified bthe consumer of thg
inaccuracy—applies.ld. “Section 1681t(b)(1)(F) othe FCRA provides that ‘[n]o requirement
prohibition may be imposed under the laws of &tgte . . . with respédo any subject matte
regulated under . . . section 1681s—2 of this titlgtireg to the responsibilés of [furnishers] of
information to consumer reporting agencies . . Id’

Two other courts in thiglistrict have held that § 1681t preempts state law claims only t
extent that defendant’s alleged awful actions occurred after defemtiaeceived notice of plaintiff'g
dispute. See Cox2005 WL 627974 at *3Aklagi, 196 F. Supp. 2d at 1194-95. Plaintiff claims t
defendant was notified of the dispuind that it neglected to resolvee matter, therefore, plaintiff’
“neglect and lack of concern for consumer credit” claim is completely preempted by the FCRA
motion to remand is denied.

Il. Defendant’s motion to dismiss

Plaintiff proceeds pro se. Defendant argues plantiff's petition failsto meet basic pleadin
requirements pursuant to Fed. R. Civ. P. 8. and plantiff fails to sta¢ his fraud claim with
particularity as required by BeR. Civ. 9. (Doc. 10, at 5-6.)

The court construes pro se filings liberallydajudges them against a less stringent stan

than pleadings filed by attorney&rickson v. Pardus551 U.S. 89, 94 (2007Mall v. Bellmon 935

F.2d 1106, 1110 (10th Cir. 1991). Itriet the proper function of the digt court to assume the role

of advocate for a pro se litiganWhitney v. N.M.113 F.3d 1170, 1173-74 (10th Cir. 1997). Prd

litigants are required to follow treame rules as other litigantsiall v. Witteman 584 F.3d 859, 864

(10th Cir. 2009) (citing>arrett v. Selby Connor Maddux & Jandi25 F.3d 836, 840 (10th Cir. 2003).
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However, a court may “make some allowances for fihe se plaintiff's failure to cite proper leg

authority, his confusion of variousgal theories, his poor syntaxdasentence construction, or hi

unfamiliarity with pleading requirements.”Garrett, 425 F.3d at 840 (quotinBellmon 935 F.2d af
1110).

A. Fraudulent business practices

Plaintiff brings a claim for fradulent business practices. (Docl,lat 2.) However, plaintiff
alleges no facts that defendant committed any tygeaaflulent business praatic “In alleging fraud
or mistake, a party must state with particularity dircumstances constitutifigiud or mistake.” Fed
R. Civ. P. 9(b).

In plaintiff's response, he ne$ that defendant has knowledgfethe fraudulent account, bt
fails to correct the matter. (Dot2, at 1.) Plaintiff also claimthat defendant’s fraud departme
informed him that the only way to resolve the matter was to pay the negative balance Id.fali2,)
Plaintiff argues that defelant’s failure to take action on thespicious account amounts to a neglig
and malicious business practice. But these allegatdo not state a claim for fraud or suggest
defendant deceived plaintiff in anyay. Plaintiff fails to state aaim for fraud under Rules 9(b) arn
12(b)(6); his fraudulent business ptiaes claim is therefore dismissed.

B. FCRA claim

Plaintiffs FCRA claim consists of two sep#gaclaims: (1) defendant, as a furnisher
information, failed to provide accurate infornmatiin violation of 8§ 1681s—2(a); and (2) defend
failed to investigate the disputeviolation of § 1681s—2(b)(1).

Furnishers are required to provide accuraf@rmation to CRAs under 15 U.S.C. § 1681s-2
Jarrett, 421 F. Supp. 2d at 1353 n.2 (D. Kan. 2006). ®angress did not create private right of

action for violation of this provisionld. (citing Whisenant v. First Nat'l Bank & Trust GA258 F.

of

ANt
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Supp. 2d 1312, 1316 (N.D. Okla. 2003)). The FCRA plew that section 8681s—2(a) “shall be

enforced exclusively . . . by Federal ageneied State officials.” 15 U.S.C. § 1681s—-2@ux 2005
WL 627974 at *5.

On the other hand, 8§ 1681s—2(b) does create atproause of action by a consumer again

furnisher of credit information for failing to ingggate after receiving notcof a dispute by a CRA.

Tilley v. Glob. Payments, In603 F. Supp. 2d 1314, 1322 (D. Kan. 2009) consumer may obtai
his or her actual damages, coststlod action, and attorney’s fees if a furnisher of informatio
negligent in failing to comply #h a requirement of § 1681s—2(lyl.

In order to state a claim underl§81s-2(b)(1), plaintiff must plaldy allege: (1) that after h
notified a CRA of a dispute; (2) the CRA notifielfendant, furnisher of the information of t
dispute; and (3) after notification, defendéaited to adequately investigat&SeeCampbell v. Wells
Fargo Bank, N.A.73 F. Supp. 3d 644, 651 (E.D.N.C. 2014otice by a consumer directly to tH
furnisher of the information does not triggle furnisher’s duties undesection 1681s—2(b)Aklagi,

196 F. Supp. 2d at 1193. Instead, the furnisher brisbtified by a CRA to trigger the dutid.

Defendant claims that plaintiff fails to show thdgfendant is a “furnisher.” (Doc. 10, at 6.

For the reasons set out above tourt finds that defendantasfurnisher under the FCRA.
Defendant claims that plaintiffoes not allege that he notiie@ CRA or that a CRA notifie(

defendant of his dispute. (Doc. 10, at 7-8.) Plimakes no such allegation in his petition. Plain

does state in his response thatcbatacted two CRAs, Experian andngaJnion, about this dispute.

(Doc. 12, at 2.) Plaintiff further claims thatee CRAs informed him that plaintiff's dispute a
police report had been filed asdnt to defendw for review.
Under the plain language of B81s—2(b), a furnisher of crieédnformation has a duty tq

investigate a dispute only after receiving notiaarfra CRA—not merely notice from a consumgee
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Aklagi, 196 F. Supp. 2d at 119Blasvold v. First USA Bank, N,AL94 F. Supp. 2d 1228, 1236 (

Wyo. 2002) (reasoning that a 8§ 16814)3{rivate cause of action isalable only where the furnishe

received notice of the dispute from a CRA, as opptsélde consumer)). A plaintiff's FCRA claim
plausible to the extent that he or she allegesalfiatnisher failed to reasadboly investigate the disput
when notified by a CRAId.

Here, plaintiff's petitioncontains no such allegation. Plaifhtibes claim in his response bri

that he notified two CRAs about his dispute ahdt these CRAs contactedefendant with this

information. “[l]f it is at all posdble that the party against whom ttiemissal is directed can correjct

the defect in the pleading or st claim for relief, the court shautlismiss with leave to amend.
Brever v. Rockwell International Corpd0 F.3d 1119, 1131 (10th Cir. 1994) (quoting 6 C. Wrigh

A. Miller, Federal Practice & Poedure § 1483, at 5§2d ed. 1990) antnited States v. McGg893

F.2d 184, 187 (9th Cir. 1993)). The court therefomnty plaintiff leave to amend his FCRA claim

under 8 1681s-2(b).

C. Identity theft

Defendant argues that identity theft is emer under Kan. Stat. Ann.Z1-6107 that cannot b
brought in a civil action. (Doc. 10, 8t) Plaintiff is a private citizen and does not have standin
bring criminal prosecutionsSee Sump v. Schayldo. 07-4014-RDR, 2007 WL 1054277, at *1 (
Kan. Apr. 9, 2007). Therefore, plaintifftdaim for identity theft is dismissed.

D. Personal injury

Defendant claims that plaintiff fails to allege any facts to support a claim based on p¢
injury. Plaintiff responds that he was injured fraia inability to open up a new account or retain

active account in good standing as a result tdrilant’s conduct. (Doc. 12, at 3).
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While plaintiff's claims show that he was injaras a result defendantenduct, plaintiff fails

to plead a separate claim of “personal injuryDefendant argues that Ksas does not recognize

stand-alone personal injury causeacfion. (Doc. 10, at 8.) Plaifitdoes not add any context to his

claim of personal injury and the court will not try to find a factual and/or legal basis for such a
See, e.q.Elstun v. Spangles, In@217 P.3d 450, 453 (Kag009) (“In a personal injury action basg
upon negligence, the plaintiff must@av ‘the existence of a duty, badaof that duty, injury, and
causal connection between the duty breached and thg sytfered.™). Plaintiff fails to sufficiently]
plead a personal injury claim under FBJCiv. P. 8(a) and 12(b)(6).

IT IS THEREFORE ORDERED that plaintiff Eric David Kéer's Motion to Remand (Doc
11) is denied. The court has jurisdiction opkintiff's FCRA and supplemental state claims.

IT IS FURTHER ORDERED that defendant Bank of America, N.A.’s Motion to Dismiss
pursuant to Fed. R. Civ. P. 12(b)(6) (Doc. 9) is grdumepart and denied in part. The court grants
plaintiff leave to amend his FCRA claim under 8§ 1681s—2(b)(1)—defendant’sadmyestigate after
notice from the CRAs. Plaintiff has until January 31, 2017 to file an amended complaint. If no
amended complaint is filed defendant’s motion willgoanted in full and this case will be dismissed
and closed.

Dated January 13, 2017, at Kansas City, Kansas.

¢ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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