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States of America et al D

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN DOE SB,,

Plaintiff,
V.
Case No. 16-2575
UNITED STATESOF AMERICA and
MARK WISNER,

Defendants.
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MEMORANDUM AND ORDER

This case is one of nearly one hundred casmsghit by veterans against the United States @
America and Mark Wisner. The veterangalved—including plaintiff John Doe S.B.—sought
treatment at the Dwight D. Eiskower VA Medical Center (“VA”) loated in Leavenworth, Kansas.
Wisner was a physician’s assistantttee VA. In that capacity, Veher treated and provided medical
care for veterans, including plaifiiti But Wisner did not only mvide medical care; on countless
occasions, he also conducted improper and unnecga®gigal examinations of the veterans’ genit
and recta and made inapproprisgxual comments during medical appointments. Since the filing
these civil cases, Wisner has been convicteddareavenworth County Distt Court of criminal
sodomy, aggravated sexual battenygd sexual battery. He is cumtly serving a sentence of over
fifteen years in prison.

The court has already reviewed the allegatiorikigicase (and all other connected cases) o
motion to dismiss filed by defendiaUnited States. After congidng that motion, the only claim

remaining in this case is for medical malpracticeegligence. Like other veterans treated by Wisn¢
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plaintiff brings his claim against defendant United States pursoidimé Federal Tort Claims Act
(“FTCA”"), 28 U.S.C. §§ 1346(b), 2671d 38 U.S.C. § 7316(a), (f).

This matter is before the court on defendanitéhStates of Amera&s Motion for Summary
Judgment (Doc. 29). Defendant asks the cougtant summary judgment on two grounds: (1) Wis
was not acting within the scope of his employmendt @) because Wisner’s actions were intention
they are barred by the FTCA. For the following reasons, the court denies the motion.

l. Factual Background

The uncontroverted facts in this case are disha@ade Unfortunately, they are nearly the sa
facts as those in the other retatvil suits before this courtHighly summarized, Wisner was
employed by the VA from September 28, 200&tigh June 28, 2014. During that time, he saw
between 750 to 1,000 patients. The VA employed ®f/isn part, to conduct phigal examinations of
patients, which may have involved sensitive, intimate, or uncomfortable matters. Wisner condu
medically-documented examinations of plaintiff in an exam room at the Leavenworth VA facility
while the facility was open and operating. Wisnenadically-documented genital exams were part
his overall physical examinations. At least some portions of the medieaheaiVisner provided
plaintiff was for a valid medical purpose—to providiagnostic care. Oth@ortions were not for
valid medical purposes.

Plaintiff claims that during a medical examaiion on September 19, 2013, Wisner inserted |
fingers into plaintiff’'s retum without wearing gloves. Wisneddiot explain to plaintiff why he did
this. Plaintiff testified at his deposition that “[#jie time — | can honestly tell you that at the time th
this exam happened | knew there was somethinglvediout the exam, that something was off and

right.”
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The record contains a VA Office of Inspect@eneral (“OIG”) memorandum memorializing 3
January 23, 2015 interview with Wisner, condudigdIG Special Agent Baker and Lt. Detective
Joshua Patzwald of the Leavenworth County ifftee©ffice. The memorandum does not mention
plaintiff's name; it contains primayilgeneral statements. It was algdtten before plaintiff filed an
administrative claim. The memorandum reflects the following “admissions” by Wisner:

e Wisner crossed the professional line in pdiwg) purported genital exams to patients.

e Wisner knew that what he was doing to patieveis wrong and that he lacked self-control.

e Wisner provided genital exams to satisfy his own curiosity.

e For his own pleasure, Wisner performed genital exams on patients when they were not
medically indicated or necessary.

e Wisner chose his victims, who were attractive and had a similar body type.

e To avoid getting caught, Wisner falsified digal records, including failing to document
multiple genital exams.

. Standard of Review

Summary judgment is appropriatehe moving party demonstet that there is “no genuine
issue as to any material fact” agt it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(a). In applying this standattie court views the evidence arntraasonable inferences therefrom
in the light most favorable the nonmoving partyAdler v. Wal-Mart Stores, Incl144 F.3d 664, 670
(10th Cir. 1998) (citindMatsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574, 587 (1986))

IIl.  Discussion

A. Scope of Employment

! Note that these “admissions” have only been recorded in the OIG Memorandum of Interview. f@mayppeared for
deposition in these cases, he invoked his Fifth Amendment right to remain silent.
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Defendant first argues that Wesrs conduct was not within trecope of his employment. Th
court addressed this issue previgug/hen ruling on defendant’s motion to dismiss. Defendant argues
that while plaintiff's allegations may have besmmough to survive dismissal, the evidence produced
during discovery now conclusively shows thatswér was not acting witihthe scope of his
employment.

Under the FTCA, the United States is liabtdy for tortious acts committed by employees
“acting within the scope of [thdipffice or employment.” 28 U.S.C. 8§ 1346(b)(1). “Scope of
employment” is determined by the lawtbe place where the accident occurrédwler v. United
States647 F.3d 1232, 1237 (10th Cir. 2014¢e als®8 U.S.C. § 1346(b)(1). In Kansas, an
employee acts within the scopelhi$ employment when (1) he penns services for which he has
been employed, or (2) he does anythingarably incidental to his employmen@’Shea v. Welch
350 F.3d 1101, 1103 (10th Cir. 2003) (citidgttern Instructions Kansas 3d 107.06tliams v. Cmty.
Drive-In Theater, InG.520 P.2d 1296, 1301-02 (Kan. 1974)). Tk ienot whether the employer
expressly authorized or forbid the condulet. Instead, the court aslkhether the employer should
have fairly foreseen the conduct from the natifrhe employment and the duties relating tddi;
see also Commerce Bank of St. Joseph, N.A. v, 8&&d>.2d 996, 999 (Kan. 1992). Scope of
employment is generally a factual determination, but the court mayedhes question as a matter gf
law when only one reasonable conatuscan be drawn from the evidenc&ee Wayman v. Accor N.
Am., Inc, 251 P.3d 640, 646 (Kan. Ct. App. 2011) (cit@phea 350 F.3d 1101).

As he previously argued, plaintiff claims th&isner’s conduct wasithin the scope of his
employment because it was a “sliglgviation” from his duties. 1©’Shea v. Welgtthe Tenth Circuit
reviewed the Kansas jury instrig on scope of employment, and determined that it is compatible

with the slight deiation analysis.O’Shea 350 F.3d at 1106. “Applicatioof the slight deviation




analysis allows for more flexility and accuracy in the pfication of the law to each fact scenario.
The Kansas pattern jury instruction[] . . . doesexgiress a bright-line rule but instead illustrates a
type of slight deviation rule with requires a determination of athis reasonably incidental to
employment and what conduct shobbive been fairly foreseenld.

Under the slight deviation analysis, an eoygle could pursue dual pugmventures without
the conduct amounting to an entire déy@ from the scopef employment.ld. at 1107. “An
employee does not cease to be aatitbin the course of his employent because of an incidental
personal act, or by slight fiections for a personal or private posse, if his main purpose is still to
carry on the business of his employer. Suchatmns which do not amount to a turning aside
completely from the employer’s business, so as tmtensistent with its psuit, are often reasonably
expected and the employer’s agsmay be fairly assumed.Id.

The court reviews the followinfactors to determine whether an employee has engaged in
slight or substantial deviation: (1) the emplogeiatent; (2) the naturéime, and place of the
deviation; (3) the time consumedtime deviation; (4) the work for which the employee was hired;
the incidental acts reasonably expected by thel@rar; and (6) the freedom allowed the employee
performing his job reponsibilities.|d. at 1108 (citation omitted).

Applying these factors, the court determines that an issue of fact remains as to whether

engaged in a slight deviation. Tobeurt will not discuss full applicain of the factors here. Defendant

bears the burden of showing itdatitled to summary judgment@defendant has not discussed theg
factors in detail. Rather, defendanérely focuses on Wisner’s inteamd the fact that defendant did
not hire Wisner to sexually molest patients—a fact that seems rather obvious. Defendant also
discusses non-binding cases that nfat#ings such as “an employer wiibt be held liable as a mattg

of law merely because the employment situatimvided the opportunity for the servant’s wrongful

a

5)

in

Wisner




acts or the means to carry them ouBddin v. Vagshenig62 F.3d 481, 486—87 (5th Cir. 2006¢e
also Barsamian v. City of Kingsbur§97 F. Supp. 2d 1054, 1068 (E.D. Cal. 2009) (“That the
employment brought the tortfeasor and victogether in time and place is not enough.”).

The error that defendant makes is treatirgdituation as if Wisner did not conduct the
unnecessary and improper examinationthe context of a longer meadi appointment. It is tempting
to regard Wisner’s conduct as non-incidenedduse of (1) the numberattims involved; (2)
Wisner’s conviction for the same conduct; and (33Nei’s recorded admissiongintent. But the
evidence showa triable issue regarding whether Wisnetsions were incidental given the time,
place, intent, and context of his improper actions. The court will make this determination at trial.

B. Intentional Torts/VA Immunity

Defendant next argues that 28 U.S.C. § 26806@n$ plaintiff's claims because the FTCA dogs
not apply to claims arising oof a battery. The FTCA exempts from the waiver of sovereign
immunity “[a]ny claim arising oubf assault, battery, false impoisment, false arrest, malicious
prosecution, abuse of process, libel, slander, nmeseptation, deceit, or interference with contract
rights.” 28 U.S.C. § 2680(h)Under the FTCA’s general prowsis, the United States remains
immune for claims arising out oféke enumerated intentional torfee id.

Again, however, plaintiff argues that the VArmnity Statute applies, which essentially
creates an “exception to the exception.” This |Hamss for a remedy against the United States under
the FTCA for damages arising from the provisiom&dical services by hitla care employees of the
VA under 38 U.S.C. 8§ 7316(a)(1), (flngram v. Faruque728 F.3d 1239, 1245-46 (10th Cir. 2013)
(“[Section] 2680(h) does ndiar application of the FTC# [intentional] tort chims arising out of the|

conduct of VA medical personnel within the scafe38 U.S.C. § 7316(f).”) (citation omitted).




Once again, the court determines that a gerigguge of fact remains as to whether the VA
Immunity statute applies. In support of its argumdefendant primarily tees on Tenth Circuit law
identifying the purpose of the VA Immunity statute. Franklin v. United State992 F.2d 1492,
1500 (10th Cir. 1993), the Tenth Ciicstated, “In some instances, $t#w characterizd] an act of
medical malpractice as an intemal tort, leaving VA medical pepsnel potentially liable for an
action for which the law intends theo@rnment to assume liability.3eeH.R. Rep. No. 100-191,
100th Cong., 2d Sess. 19 (198&printed in1988 U.S.C.C.A.N. 432, 450.

But while fixing an inconsistent tort-charadiation problem may have been a driving force
behind the VA Immunity Statute, the language of théuse itself does not limitgtwaiver to claims of
medical battery.See Ingram728 F.3d at 1249. The statute cowanyg claim arising out of the
provision of VA medical servicesnot just medical batteries:

Although Congress was specifically conuenl with medical battery, the remedy

available under 8 7316(f) is not limited battery. Instead, by rendering 28 U.S.C. §

2680(h) inapplicable, 8§ 7316(f) alls the United States to beeslfor “assault, battery,

false imprisonment, false arrest, maliciousgacution, abuse of process, libel, slander,

misrepresentation, deceit, oternference with contract rights,. . Thus, in the context

of VA health care employees providing meaicare or treatment, 8§ 7416(f) provides a

remedy under the FTCA for claims of intemi# torts, including fise arrest and false
imprisonment.

Defendant also argues that even if the stadtends beyond medicalttaay, it still contains
the requirement that any battery must be catechby VA personnel “in furnishing medical care or
treatment.” 38 U.S.C. § 7316(f). According to aefant, Wisner was most tainly not “furnishing
medical care or treatment” when he sexually moleglaiatiff. But once agin, defendant would hav{
this court, as a matter of law, look only at WieB discrete act of conducting improper genital and
rectal examinations—not thersounding actions of conductingn@edical appointment. Despite

Wisner’s admissions during his OIG interviewere remains a gray area around what actions
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constituted providing medical caaed what actions were entiralpnecessary and improper. In
deciding what constitutes “furnishing medical caréreatment,” the court does not use the Kansas
for scope of employment; defendastcorrect on this counBut cf. Ingram 728 F.3d at 1248-49
(discussing relevant acts of VA employees asdhaken “within the scapof their employment”)
(quotingFranklin, 992 F.2d at 1500). But this does not mean that, as a matter of law, Wisner’s
improper actions were not takentire context of delivering medical eaor treatment. This question
is reserved for the court as the trier of fact.

IT ISTHEREFORE ORDERED that defendant’s motion for summary judgment (Doc. 29
denied.

Dated this 6th day of Janya2020, at Kansas City, Kansas.

s/ Carlos Murqguia

CARLOSMURGUIA
United States District Judge
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