Majors v. Un

ted States of America et al **REMINDER TO COUNS...Case No. 16-cv-2162-CM-TJJ ONLY. *** D

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

EDWARD MAJORS,

Plaintiff,
V.
Case No. 16-2608
UNITED STATESOF AMERICA and
MARK WISNER, P.A.

Defendants.
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MEMORANDUM AND ORDER

Plaintiff Edward Majors bringthis case against defendants Udig&ates of America and Mar

Wisner subjected him to an unnecessary and/orapgsrexamination of his genitals. This matter is
before the court on defendant United States’s Mdbddismiss. (Doc. 4.Defendant argues that
plaintiff's complaint should be dismissed for lacksoibject matter jurisdiction and because it fails t
state a claim under Federal Rule<ofil Procedure 12(b)(1) and (6)or the reasons set forth below
the court grants defendant’s motiornpart and denies it in part.
l. Factual Background

Plaintiff is a disabled veteran who sougleiatiment at the Dwight DEisenhower VA Medical
Center (“VA”) located in Leavenworth, Kansas. Wisner treated plaintiff and provided medical c{
plaintiff's back injury in Apil 2014. Wisner was a physician’s agant (“PA”) for the VA, but was
referred to as “Dr. Wisner.”

In Count I, plaintiff claims that Wisner @cticed and prescribededicine, including the

Wisner, pursuant to the Federal Tort Claims BETCA”), 28 U.S.C. 88 1346(b), 2671, alleging that

performance of physical examinations, under the dapervision of a VA physician. Plaintiff allege
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that Wisner was negligent when he violatedstaandard of care by conduty an improper and/or
unnecessary examination of plaintiff's genitals withglatves. Plaintiff futher claims that Wisner
used his position to elicithnecessary private information from hirand plaintiff states that Wisner’g
negligent acts occurred during bwesss hours at the VA hospital and wezasonably incidental to his
employment—making defendant vicausly liable for his acts.

Plaintiff brings claims of negligent supenas, retention, and hiring against defendant in
Count Il. Plaintiff alleges thatefendant—via the VA—uviolated ittuty to exercise reasonable care
when it employed, supervised, and retained Wishier states that defenatsknew or should have
known that Wisner was unable to provide competeedical care to plaintiff and that Wisner

victimized and was dangerous tdet patients. Plaintiff also clas that defendant possessed reasq

to believe that employment of Wisngould result in undue risk of hartm plaintiff and other patients.

. Legal Standards

A. Rule 12(b)(2)
Dismissal pursuant to Federal Rule of Civil &dure 12(b)(1) is appropriate when the court

lacks subject matter jurisdiction over a claim. Ri#fiolaims that subject matter jurisdiction exists
and has the burden of establishingRbrt City Props. v. Union Pac. R.R. C618 F.3d 1186, 1189

(10th Cir. 2008). Because federal courtsamearts of limited jurisgttion, there is a strong

presumption againstderal jurisdiction.Sobel v. United State§71 F. Supp. 2d 1222, 1226 (D. Kan.

2008).

Motions for lack of subject matter jurisdictionrgeally take one of two forms: (1) a facial
attack on the sufficiency of the complaint’s jurigghoal allegations; or (2) a challenge to the actua
facts upon which subject matterisdiction is basedHolt v. United Statest6 F.3d 1000, 1002-03

(10th Cir. 1995). For a facial challenge, the cagdepts the platiif's factual allegations regarding
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jurisdiction as trueld. at 1002. But for a factuaktack, the court does notgsume that the plaintiff's
allegations are trueld. at 1003. Rather, “[a] court has widescretion to allow affidavits, other
documents, and a limited evidentiary hearing smhe&e disputed jurisdimnal facts under Rule
12(b)(1). In such instances, aucts reference to evidence outside the pleadings does not convert the
motion to a Rule 56 motion.Id.

B. Rule 12(b)(6)

To the extent this court has subject mgtiesdiction, the court mst determine whether
plaintiff's action is subject to dismissal becaudails to state a claimpon which relief could be
granted. The court grants a motion to dismiss ukdderal Rule of CivProcedure 12(b)(6) only
when the factual allegations fail to “state ail to relief that is @usible on its face.Bell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Although the factalbdgations need not be detailed, the
claims must set forth entitlement to relief “thrbugore than labels, conclusions and a formulaic
recitation of the elements of a cause of actidn.te Motor Fuel Temperature Sales Practices Ljtig.
534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegatirss contain factsufficient to state a
claim that is plausible—not merely conceivabld. “All well-pleaded facts, as distinguished from

conclusory allegations, muke taken as true.Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984

see also Ashcroft v. Igha56 U.S. 662, 681 (2009). The court damss any reasonable inferences
from these facts in favor of the plaintiff.al v. Hogan 453 F.3d 1244, 1252 (10th Cir. 2006).
IIl.  Discussion
Under the FTCA, the United States has waiveddvereign immunity for injuries caused by

the “negligent or wrongful act or omission” ofedderal government employee while that employeelis

“acting within the scope of his office or employmeamtder circumstances where United States, if &

private person, would be liable to the claimant in ed@oce with the law of the place where the act{or




omission occurred.” 28 U.S.C. § 1346(b). Ati@atunder the FTCA is the exclusive remedy for a
plaintiff claiming personal injuriearising out of the negligesbnduct of a federal employee, 28
U.S.C. § 2679(b)(1), and federaurts have exclusive jurisdioti over such actions, 28 U.S.C. §
1346(b)(1).

A. Count |

1. Scope of Employment

Defendant characterizes Wisner’s condagtsexual misconduct.” Applying this
characterization, defendant arguest titne court lacks jurisdiction because Wisner’s conduct was r
within the scope of his employment. Sexual batterg/or inappropriatetiching are not within the
duties that a PA is hired to iherm, defendant argues, and diot further the VA'’s business.

Under the FTCA, the United States is liabtdy for tortious acts committed by employees
“acting within the scope of [thdipbffice or employment.” 28 U.S.C. 8§ 1346(b)(1). “Scope of
employment” is determined by the lawtbe place where the accident occurrédwler v. United
States647 F.3d 1232, 1237 (10th Cir. 2014¢e als®8 U.S.C. § 1346(b)(1). In Kansas, an
employee acts within the scopelhi$ employment when (1) he penns services for which he has
been employed, or (2) he does anythingaeably incidental to his employmen@’Shea v. Welch
350 F.3d 1101, 1103 (10th Cir. 2003) (citidgttern Instructions Kansas 3d 107.06tliams v. Cmty.
Drive-In Theater, InG.520 P.2d 1296, 1301-02 (Kan. 1974)). Tk ienot whether the employer
expressly authorized or forbid the condulet. Instead, the court aslk#hether the employer should
have fairly foreseen the conduct from the natifrhe employment and the duties relating tddi;
see also Commerce Bank of St. Joseph, N.A. v, 8&&d>.2d 996, 999 (Kan. 1992).

Plaintiff claims that scope of employment is a factual determination. Generally, this is cg

but the court may resolve this question as a mattiexv when only one reasonable conclusion can
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drawn from the evidenceSee Wayman v. Accor N. Am., |51 P.3d 640, 646 (Kan. Ct. App. 2011)
(citing O’Shea 350 F.3d 1101).

a. Slight Deviation Analysis

Plaintiff claims that Wisner’s conduct was wiitthe scope of his employment because it was a
“slight deviation” from his duties. I®’'Shea v. Welchthe Tenth Circuit reewed the Kansas jury
instruction on scope of employment, and determthatlit is compatible with the slight deviation
analysis.O’Shea 350 F.3d at 1106. “Applicatioof the slight deviation atysis allows for more
flexibility and accuracy in the appation of the law to each factestario. The Kansas pattern jury
instruction[] . . . does not express a bright-line ruleibstiead illustrates a type of slight deviation rufe
which requires a determination of what is readiy incidental to employment and what conduct
should have been fairly foreseend.

Under the slight deviation analysis, an eoygle could pursue dual pugsventures without
the conduct amounting to an entire diypa from the scopef employment.ld. at 1107. “An
employee does not cease to be aatitin the course of his employent because of an incidental
personal act, or by slight fiections for a personal or private posse, if his main purpose is still to
carry on the business of his employer. Suchat®ns which do not amount to a turning aside
completely from the employer’s business, so as tmtensistent with its psuit, are often reasonably
expected and the employer’s agsmay be fairly assumed.Id.

The court reviews the followinfactors to determine whether an employee has engaged inja
slight or substantial deviation: (1) the emmess intent; (2) the nature, time, and place of the
deviation; (3) the time consumedthme deviation; (4) the work for which the employee was hired; (5)

the incidental acts reasonably expected by thel@rar; and (6) the freedom allowed the employeel|in




performing his job reponsibilities.|d. at 1108 (citing~elix v. Asaj 192 Cal. App. 3d 926, 237 Cal.
Rptr. 718, 722 (1987)).

b. Wisnher'sConduct

Arguably, Wisner was furtheringe¢hiVA'’s interests in treating and examining plaintiff, even
though it may have included an improper physical examination of plairgéfigalia. Some of
Wisner’s duties included perforng physical examinations on patigentThere is no dispute that
performing an improper or unnecessary examinatidimout gloves—to the extent that Wisner gaing
personal satisfaction from this examination—was aat®n from his dutiesBut it is plausible that
this deviation was not an entideparture from the scope of Wistseemployment and was within the
parameters of the duties he was hired to performthidttime, the court cannot resolve this questiof
a matter of law. The improper examination aced during an appointmenthen plaintiff sought
medical treatment for fibromyalgia and back injurfiesn the VA. And plaintiff does not allege that
the examination occurredtaf business hours or outsiof the VA'’s building.

Moreover, full physical examinations (includingaemination of the VA patients’ genitalia) ar¢
not necessarily unexpected. The failure to vggawes and/or an unnecessary examination might b
improper, but this conduct in general is not uaegaeable or unexpectedaoPA hired to treat VA
patents. Likewise, obtaining personal inforroatfrom a patient for diagnosis and treatment is
expected and often necessarydtfective treatmentWhile Wisner’s conduct may have been
unprofessional or forbiddethat is not the testSee O’Shea350 F.3d at 1103.

C. VA Immunity Statute for Intentional Torts

Defendant argues that 28 U.S82680(h) bars plaintiff's eims because the FTCA does nof
apply to claims arising out of a battery. ThedAexempts from the waiver of sovereign immunity

“[a]ny claim arising out of ass#tubattery, false imprisonment,lé& arrest, malicious prosecution,
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abuse of process, libel, slander, misrepresentatexneit, or interference with contract rights.” 28
U.S.C. § 2680(h). Under the FTCA’s general psans, the United States remains immune for cla
arising out of these enunated intentional tortsSee id.

Another exception may apply the instant case, however: the WAmunity Statute. This law
allows for a remedy against the United States utiadeFTCA for damages arising from the provisio
of medical services by healtlare employees of the VA und# U.S.C. 8 7316(a)(1), (fingram v.
Faruque 728 F.3d 1239, 1245-46 (10th Cir. 2013) (citationtiaa) (“‘[Section] 2680(h) does not bg
application of the FTCA to [intgional] tort claims arising out dhe conduct of VA medical personn
within the scope of 38 U.S.C. § 7316(f).”). Defentlargues again thatithexception does not apply
because (1) Wisner was not actimighin the scope of his employant when he sexually battered
plaintiff; (2) Wisner's unnecessany improper touching was not reldter incidental to plaintiff's
medical treatment; and (3) plaintiff characterizleel conduct as intentional sexual assault or
molestation.

For the reasons previously set forth, defendartjsiments fail at this stage of the litigation.
Plaintiff has presented aaplsible claim that the VA Immunity Statute applies.

B. Count I1

The court resolves questionsliability under the FTCA in accoehce with the law of the stat
where the alleged tortious activity took pladganklin v. United State®992 F.2d 1492, 1495 (10th
Cir. 1993). Kansas recognizes thagligent hiring and retention or supervision are separate and
distinct torts from respondeat superidiller v. Dillard’s Inc., 47 F. Supp. 2d 1294, 1299 (D. Kan.
1999) (citingMarquis v. State Farm Fire & Cas. G&61 P.2d 1213, 1223 (Kan. 1998)). Liability fq

negligent hiring, retentionna/or supervision is nqtredicated on a theory wicarious liability, but
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instead, liability runs directly frorthe employer to the person injureBeam v. Concord Hosp., Inc.
873 F. Supp. 491, 503 (D. Kan. 1994).

“Negligent supervision includesot only the duty to supervisrit also includes the duty to
control persons with whom the defendant hapexial relationship including the defendant’s
employees or persons with dangerous propensitiarquis 961 P.2d at 1223. To subject an
employer to liability on a néigient supervision claim,

plaintiff must show “some causal relatibis between the dangerous propensity or

quality of the employee, of which the ployer has or should have knowledge, and the

injuries suffered by the third person; thepoyer must, by virtue of knowledge of [its]
employee’s particular quality or propensityybaeason to believeahan undue risk of
harm exists to others as a result of thetmued employment dhat employee; and the
harm which results must be within the rigleated by the known propensity . . . ."
Kan. State Bank & Trust Co. 8pecialized Transp., Servs., 819 P.2d 587, 596 (Kan. 1991)
(quotingHollinger v. Stormont Hosp. & Training Sch. for Nursgg8 P.2d 1121 (Kan. Ct. App.
1978)).

Kansas recognizes a cause of@ctor negligent hiring, which is parate and distinct from th

D

tort of negligent supervisiorL.owe v. Surpas Res. Cor@53 F. Supp. 2d 1209, 1245 (D. Kan. 2003).
“The employer is negligent inting or retaining such an empley when the employer knew or should
have known of the employee’s incompetence or unfitndss.(quotingPrugue v. Monley28 P.3d
1046, 1049 (Kan. Ct. App. 2001)).

Plaintiff alleges that the VA knew or shouildve known that Wisner was dangerous and
further that he had a propensitycommit inappropriate acts agdipsaintiff and other VA patients.
Wisner was an employee of the VA and the VA wesponsible for supervising him. Defendant,
however, argues that the discretionary function etxae@pplies to bar theoart’s jurisdiction over
plaintiff's negligent supervisioand hiring and retention claims.

1 Law: The Discretionary Function Exception




The discretionary function exception limits tRECA’s waiver of sovereign immunity when
the governmental conduct at issue involaaslement of judgment or choic8ee28 U.S.C. §
2680(a);Franklin Sav. Corp. v. United Statets80 F.3d 1124, 1130 (10th Cir. 1999). “[T]he
discretionary function exception willot apply when a federal statutegulation, or policy specificallyj
prescribes a course of actifor an employee to follow.Franklin Sav. Corp 180 F.3d at 1130
(quotingBerkovitz v. United State486 U.S. 531, 536 (1988)). Ifalemployee has no rightful optiorn
but to adhere to the directiviien sovereign immunity is waiveohd the court has jurisdiction to
consider the casdd.

If a jurisdictional question is intevined with the merits of the case, the court converts a Ry

12(b)(1) motion to one under Rule 12(b)(6) or Rule Sée Franklin Sav. Corpl80 F.3d at 1129-30.

Whether the discretionary functionaeption applies isuch a questionld.

To state a claim for relief under Rule 12(b)(6xiptiff must allege fastthat place his FTCA
claim facially outside the dcretionary function exceptiond. at 1130. The court performs a two-
pronged analysis in determining whether defnt’'s conduct falls ithin the exceptionld. First, the
court decides whether the govermts conduct “is a matter @hoice for the acting employee,”
because without an element of judgmenttice, conduct cannot be discretionald. Second, if the
conduct does involve judgment draice, the court determines “whettthat judgment is of the kind
that the discretionary function eaption was designed to shieldd. Congress’s intent in maintaining
governmental immunity for discretiary functions was to “preveptdicial ‘semnd-guessing’ of
legislative and administrative decisions groundesbicial, economic, and political policy through th
medium of an action in tort.1d. (quotingBerkovitzat 536—37).

2. Application: The Discretionary Function Exception
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Plaintiff alleges that defendafatiled to provide adequate ovigist and review of Wisner’s
performance of his job duties. He also claims tleiéndant failed to adedqedy supervise and contrd

Wisner, given his known propensities toward hauigniVA patients. To overcome the discretionary

function exception, however, plaintiff must show that the fedargdloyee’s discretion was limited by

a federal statute, regulation, or policgydnes v. United State&s23 F.3d 1179, 1184 (10th Cir. 2008).

In his complaint, plaintiff did not cite any fed statute, regulation, qolicy prescribing his
cause of action. But in plaintiff's response dites VHA Directive 1063 as ¢happlicable policy and
guidelines for physician assistaremployed by the VA. AppendA of VHA Directive 1063 notes
that review and oversight for a PA will be conduchy the collaborating physician or chief of servig
and changes of the PA’s scope of practice williagle upon recommendations from the supervisin

physician or the chief of sepe. (Doc. 6-2, at 11-12.)

The court may consider plaintiff's response wiegaluating whether the discretionary functipn

exception appliesSee Sobel v. United Staté31 F. Supp. 2d 1222, 1228 (D. Kan. 2008) (“A motidg
to dismiss pursuant to Rule 12(b)éllows the court to rely on evadce outside the pleadings withod
converting the motion to a motion for summary judgnignin so doing, theourt need not convert
the motion to one for summary judgmeee Dobson v. Andersddo. 08—-7018, 319 F. App’x 698,
702, 2008 WL 4787398, at *2 (10th Cir. Nov. 4, 2008).

a. NegligenSupervision

VHA Directive 1063 mandates specific supervisacyions by Wisner’s supervising physicial
At a minimum, VHA Directive 1063 required Wisnesagpervising physician to be in weekly contag
to discuss clinical management issues and review five randomly selected patient encounter not

guarter. Plaintiff alleges #t this was not done. Atis stage of the litigation, plaintiff has sufficientl
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placed his negligent supervision claim outsidediseretionary function exception. The court retain
jurisdiction over plaintiff's neligent supervision claim.

b. Negligent Hiring and Retention

Defendant claims VHA Directivé063 does not relate in any wiythe VA'’s hiring, retention,
or firing of PAs. VHA Directivel063 provides that the Chief of Stef responsible for ensuring that|
reviews are conducted of PAs’ clinical activitiand action is taken tmrrect any discovered
deficiencies. (Doc. 6-2, at 13But the VA has discretion in how fmerform these reviews and what
action is appropriate. Therensthing in VHA Directive 1063 thagirohibits the VA from hiring or
retaining a PA.

Even though plaintiff fails unddBerkovitz’'sfirst prong, he may still overcome the
discretionary function exception by demonstratirgt the nature of the actions taken does not
implicate public policy concerns, ori®t susceptible to policy analysiSee Sydne$23 F.3d at
1185. With respect tthe second prong d&erkovitz the court considemshether the judgment
exercised by the government official is of ttied that the discretionarfyunction exception was
designed to shield. 486 U.S at 53Becisions regarding employmemtdatermination are precisely th
types of administrative actions the discretioy function exception seeks to shiefsydnes523 F.3d
at 1185-86 (10th Cir. 2008) (“[E]Jmployment and teration decisions are, as a class, the kind of
matters requiring considation of a wide range of policy facgrincluding ‘budgetary constraints,
public perception, economic conditions, individual backgrounds, office diversity, experience, an

employer intuition.”) (citation omitted). Under the guidancdBefkovitz therefore, the discretionary
function exception to the waivef sovereign immunity applies faintiff’'s negligent hiring and
retention claim presented in Count Il. The ¢dacks jurisdiction over ik portion of Count II.

V. Conclusion
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The court denies defendant’s motion with respe€ounts | and 11, wh one exception: the
court lacks jurisdiction oveplaintiff's negligent hinng and retention claim.

IT ISTHEREFORE ORDERED that defendant’s motion to dismiss (Doc. 4) is denied as
Count I and negligerdupervision claim presented in Count II.

IT ISFURTHER ORDERED that defendant’s motion to disssiis granted as to plaintiff's
negligent hiring and retentiarlaim presented in Count II.

IT ISFURTHER ORDERED that plaintiff has voluntagi abandoned Count Ill, and that
claim is no longer a phof this case.

Dated this 24th day of Febrya2017, at Kansas City, Kansas.

g/ CarlosMurqguia

CARLOSMURGUIA
United States District Judge

-12-




