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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PAMELA HALL, )
Plaintiff, ;
V. ; CaseNo.:16-2729-JTM-KGG
LIFE CARE CENTERS OF ))
AMERICA, INC., et al., )
Defendant.)) )

MEMORANDUM & ORDER ON
MOTIONTO FILE ANSWER OUT OF TIME

In the present action, Plaintiff PaladHall alleges she was subject to
employment discrimination and retaliationviolation of the Family Medical and
Leave Act, the Americansith Disabilities Act, andhe Age Discrimination in
Employment Act. (Doc. 1.) Plaintiff cvends she was forced to terminate her
employment, while Defendastife Care Centers of Aaenica (“Defendant LCCA”
or “LCCA”) and Michelle Yosick (“Déendant Yosick” or “Yosick”) contend
Plaintiff did so voluntarily.

Now before the Court is Defendant Ydss Motion to File Answer Out of

Time. (Doc. 78.) Having reviewed the submissions of the parties, Defendant’s

motion iISGRANTED.
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FACTUAL BACKGROUND

Plaintiff filed her Complaint on Octob5, 2016, alleging violations of the
Family Medical and LeavAct, the Americans witlDisabilities Act and the Age
Discrimination in Employment Act by Dendant LCCA and Diendant Yosick.
(Doc. 1.) Defendant LCCAiled its Answer on December 30, 2016 (Doc. 9),
while Defendant Yosick filed a Motion to Dismiss the FLMA claim brought
against her (Docs. 11, 12). Yosick's Mwtito Dismiss was denied by the District
Court on February 10, 2017Doc. 15.)

Yosick concedes that upon the Disti@urt’'s denial of her Motion to
Dismiss, she failed to file an AnswerRdaintiff's Complaint. (Doc. 78, at 2.)
“Though the Court’s order [denying the Motion to Dismiss] did not direct Yosick
to file an Answer, she was obligateddo so within 14 days pursuant to Rule
12(a)(4)(A). Unfortunately, due to anrathistrative error, this deadline was not
calendared, and undersigned counsel mistakenly overlooked the deadlihe.” (

The case proceeded with a scheauyilconference, the entry of the
Scheduling Order, and commencemendis€overy. There was no mention of
Yosick having failed to file an AnsweiDuring Yosick’s deposition on March 2,
2018, “Plaintiff's counsel, for the firstme, noted the missing Answer.1d(, at 3.)

Defendant Yosick filed the presembtion later that same dayld()



ANALYSIS

Federal Rule of Civil Procedure 6(b)(1)(8ates the standard for allowing a
party to file a pleading out of time. Thale provides in pertinent part, “[w]hen an
act may or must be domathin a specified time, #ncourt may, for good cause,
extend the time . . . on motion made after the time has expired if the party failed to
act because of excusable neglect.” “itlsar that ‘excusdé neglect’ under Rule
6(b) is a somewhat ‘elasteaoncept’ and is not limited strictly to omissions caused
by circumstances beyond the control of the movaAtsbrooksv. Collecto, Inc.,
No. 10-2271-JTM, 2010 WL 4067145, at *2 (D. Kan. Oct. 15, 2010).

When determining whether a party’dians constitute exaable neglect, a
court typically considers the following fouadtors: “(1) the danger of prejudice to
the opposing party, (2) the length of delay caused by the neglect and its impact on
judicial proceedings, (3) the reason folayeand whether it was in the reasonable
control of the moving party and (4) theigience of good faith on the part of the
moving party.” Scott v. Power Plant Maint. Specialists, Inc., No. 09-2591, 2010
WL 1881058, at *4 (D.Kan. May 10, 2010). lf& reason for the delay in filing the
answer is an important, if not the masportant, factor in this analysisId.
(citation omitted). “The decision to permit the late filing of a pleading lies within
the court's discretion, anch& preferred disposition of any case is upon its merits

and not by default judgment.’Claimsolution, Inc. v. Claim Solutions, LLC, No.



17-2005-JWL-GEB, 2017 WR225225, at *2 (D. KarMay 22, 2017) (internal
citation omitted).

Plaintiff argues that Defendant Yosick’s reliance on an “administrative
error” and that “counsel mistakenly alaoked the deadline” fails to establish
excusable neglect. (Doc. 82, at 4; Doc.a&.) Plaintiff reminds the Court that
Defendant previously opined that “inadigartly” failing to include a deadline in
Plaintiff's counsel’'s computerized notifition system did not establish excusable
neglect when Plaintiff asked to file a mmtito compel out of time. (Doc. 82, at 3-
4; Doc. 54, at 7.)The Court recognizes the cortigtion in Defendant’s positions
in the two motions. That stated, the Galisagreed with Defendant in the context
of Plaintiff's prior motion and founthat the inadvertence caused by an
administrative errodid establish excusable neglectlwehalf of Plaintiff. (Doc.

55, text entry.) The Court reaches aene conclusion hareand finds that
Defendant has established excusable negpedailing to file an Answer to
Plaintiff's Complaint.

Plaintiff has not been prejudiced by Yosick’s failure to Answer. Plaintiff
argues that while Yosick’s deposition Heen taken, “although Plaintiff’'s counsel
did take Yosick’s deposition, the questing of her focused on subjects separate
and apart from what she had already athdito by not responding to Plaintiff’s

Complaint.” (Doc. 82, at 2.) Plaintiff atends that allowing Defendant to Answer



now “would necessitate reap@g her deposition for questioning as to all things
she’s already admitted.”ld;, at 3.) The Court is not persuaded by this
predicament as it is self-inflicted. Ri#if's counsel was aware at the time of
Yosick’s deposition that she had not fil@d Answer and was free to ask whatever
guestions it saw fit within the bounds of discovery.

While the Court acknowledges Plaintiftencern at the length of the delay
in filing the Answer is alarming (Doc. 88t 9), the Court finds that there is no
evidence of bad faith on the part offBredant. Given that “the preferred
disposition of any case is upon its meand not by default judgment,”™

Claimsolution, 2017 WL 2225225, at *2, the Co@RANTS Defendant’s

motion.

IT ISTHEREFORE ORDERED that Defendant’s Yosick’s Motion to File
Answer Out of Time (Doc. 78) GRANTED. Defendant’'s Answeshall be filed,
in the form attached to her motiamithin fourteen (14) days of the date of this
Order.

IT IS SO ORDERED.

Datedthis 15t day of May, 2018, at Wichita, Kansas.

1 Even if Plaintiff determines that @pening the deposition is necessary, this is
preferable to disallowing the Answer. ShoRldintiff determine that she needs to re-
open the deposition, the parte® instructed to confergarding this issue.
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s/ KENNETHG. GALE

HON.KENNETH G. GALE
U.S.MAGISTRATE JUDGE



