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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NORTH ALABAMA FABRICATING )
COMPANY, INC.,

Plaintiff,

V. CaséNo. 16-cv-2740-DDC-TJJ

— e N N

BEDESCHI MID-WEST CONVEYOR )
COMPANY, LLC; DEARBORN )
MID-WEST CONVEYOR COMPANY; )
LARRY HARP; and BRAXTON JONES, )

Defendants. )

MEMORANDUM AND ORDER

Plaintiff has filed a Motion for SanctiofECF No. 78) requesting the Court impose
sanctions, in the form of default judgment andnetary sanctions, upofi Befendants. Plaintiff
bases its request for sanctions upon Defendali¢gjedly false and misleading interrogatory
answers and objections, which stated assemiNairtiff's fabricated steel goods was required in
order for Defendants to determine whetherdgloods were defective, and upon Defendant
Bedeschi’s alleged failure fwoperly prepare its Rule 30(b)(6orporate re@sentatives by
having them inspect the alleggdiefective goods prido their depositions. Finally, Plaintiff
claims sanctions are warranted for Defendant Bdudiling its counterclaim based on alleged
defects in Plaintiff's delivered gooa@thout any supporting evidence.

As explained below, the motion is grantegart and denied in pa Defendant Bedeschi
will be sanctioned for its failure to produce paiegd Rule 30(b)(6) witnesses for deposition. But
the sanctions imposed are limitedattowing another deposition, Bedeschi’s expense, regarding
Topics 8, 9, 11, 12, and 13 set forth in PlaintiN'gtice, including the alleged “delays and defects

in the products shipped by Plaintiff,” the nonéormance reports, arlde Inspection Report
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subsequently produced on August 23, 2017.

l. Relevant Facts

Plaintiff North Alabama Fabri¢eag Company, Inc., a structurstieel fabricating company,
brings claims for breach obatract and fraud against foDefendants: Bedeschi Mid-West
Conveyor Company, LLC (“Bedelst); Dearborn Mid-West Conwar Company (“Dearborn”),
Bedeschi’s president, Larry Harp (“Harp"hhdaBedeschi’s project mager, Braxton Jones
(“Jones”). Plaintiff and Bedesckntered into written contragsirsuant to which Plaintiff would
manufacture fabricated steel goumient and support structures to be assembled into an iron ore
conveyor system for Bedeschi's customer, ES$ael Minnesota, LLC (the “Essar Project”). In
this action, Plaintiff seeks paymdor fabricated steel it manufaged under its contracts with
Bedeschi. Plaintiff alleges Bleschi took possession of théf@ated steel goods between
December 2015 and July 2016 and shipped them to Essar’s facility in Minnesota.

Defendants’ Answefsallege that the fabricated steel delivered by Plaintiff was defective
and/or failed to comply with the contracBedeschi also asserts a counterclaim allegimgy
alia, that Plaintiff “has delivered goods and matkriwhich failed to conform to the requirements
and specifications identified in the [contradig] among other things, delivering parts, goods and
components in a disassembledtrerwise unfinished conditior.”

Defendants served their Rule 26(a) initdaclosures on February 20, 2017, identifying
Defendant Jones as an individual with knowkedfthe “delays and defects in the products

shipped by Plaintiff.” Defendantdso identified Bedeschi englee Skip Moore (“Moore”) as

1 ECF Nos. 38-41.
2 Bedeschi Counterclaim at 16, ECF No. 41.
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having knowledge of “the timing and defectdlaintiff's fabricated materials supplied to
Bedeschi.?

On April 27, 2017, Plaintiff served interragaies on Defendanedeschi, Harp, and
Jones inquiring about the alleged defects in the goods Plaeliviered under the contracts.
Plaintiff's First Set of Interrogatoriessked Defendants to identify the following:

e all non-conforming goods, if any, supgal by [Plaintiff] pursuant to the
Contract Documents (Interrogatory No. 5);

e all breaches of warranty, if any,romitted by [Plaintiff] under the Contract
Documents (Interrogatory No. 6);

e the factual basis for Bedeschi’s ‘potential claims’ against [Plaintiff], as that
phrase is used in Defendahinitial Disclosures (Interrogatory No. 12); and

e all delays and defects in the prodwsttgpped by Plaintiff (Interrogatory No.
13).

Defendants Bedeschi, Harp, and Jones sehagdinterrogatory aswers and objections
on June 7, 2017.In each of their answers to Interrogatbly. 5, they objected that answering the
interrogatory required them “&peculate, in that there is may to know whether [Plaintiff]
supplied nonconforming goods until the goods supplied by [Plaintiff] are assembled into the final
product at the project sit8.Defendants’ other interrogatoanswers likewise objected that it
would be “impossible” to know if there was abgeach of warranty or if the materials were
properly detailed or fabricated until the goods digpiby Plaintiffs are assembled into the final

product at the project site.

% Defs.’ Initial Rule 26(c) Disclosures, ECF No. 78-10.
4 SeeDefs.’ Certificate of Service, ECF No. 48.
®> Bedeschi’s Ans. & Objections at 8, ECF No. 784arp’s Ans. & Objections at 8, ECF NO. 78-6.
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Plaintiff also served its first requedts production upon Bedeschi and Harp seeking

“documents related to any ‘defects in Plaintiff's fabricatedemals supplied to Bedeschi™

(Request 14) and “documents related to anyntatefects Defendants have discovered in product

supplied by [Plaintiff] pursuant to tf@ontract Documents” (Request F5Redeschi and Harp

responded “[s]ee objections and responsdaterrogatories 5, 6, 12 and 13and did not

produce any responsive documents.

On May 8, 2017, Plaintiff served a Rule BJ{) deposition notice on Bedeschi, which

included the following topics related to Bedess counterclaim andliggation that the goods

supplied by Plaintiff are defective:

The conformance of goods supplied by [Plaintiff] pursuant to the Contract
Documents (Topic 8);

The “delays and defects in the productipgld by Plaintiff,” as that phrase
is used in Defendants’ Ingi Disclosures (Topic 9);

Issues related to tesy and quality control ajoods shipped by [Plaintiff]
pursuant to the ContraBtocuments (Topic 11);

Any breaches of the Contract Documents alleged[ly] committed by
[Plaintiff] (Topic 12); and

The factual basis for Bedeschi’'s “potential claims” against [Plaintiff], as
that phrase is used in Defendsirnitial Disclosures (Topic 13).

Plaintiff deposed Bedeschit®rporate representativesnds and Harp, cAugust 2, 2017,

and deposed fact withess Moore on August 3, 2@iésltestified that Bedehi had not inspected

the goods delivered by Plaintiff to the Essar @cbfo confirm whether any of the goods were

® Bedeschi June 7, 2017 Responses & Objs. to Resy. for Produc. at 10, ECF No. 78-18. Harp
Responses, ECF No. 78-19.
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defective® Harp also testified that, at the timetbis deposition, Bedeschi had not taken any
measures to inspect Plaintiff's goods delivered to the Essar ptoject.

On August 10, 2017, the week after their defpmss, Jones, Harp, and Moore traveled
from Missouri to Minnesota to inspecethinassembled goods. On August 23, 2017, Defendants
produced the Daily Paint Insgean Report (“Inspection Reportfrepared by Moore with the
findings from the August 10 inspection. The comments section of the trspBeport states:

Visual observation and DFT verification cbnveyor steel in outdoor storage at

Essar site. Observations: Rust bloom onzumtal and vertical surfaces, mostly on
stringer deck plates, legs, inside bolt holes and on édges.

On September 19, 2017, Plaintif€sunsel sent a letter to f2mdants’ counsel informing
of Plaintiff’s intent to file a motion for sations based upon Defendantié$covery and litigation
abuse. Defense counsel responded by letteddgeptember 27, 2017, disputing that Defendants
committed any discovery violations. Counsel pgrtdted in a conference call on October 5, 2017
to discuss the issues raised, tailied to reach a resolution.

Plaintiff filed its Motion for Sanctionsn October 11, 2017. The motion includes a
separate certification & details its counsel’s letters, aits, in-person meeting, and telephone
conferences attempting to resolve the issueedarsits motion as required by Fed. R. Civ. P.

37(d)(1)(B) and D. Kan. Rule 37.2.

I. Plaintiff’'s Request for Sandions Based upon Defendants’ Interrogatory Responses

Plaintiff requests the Court enter an order sanctioning Defendants based on their answers

8 Jones Dep. 497:8-13, ECF No. 78-11.
° Harp Dep. 87:17-21, ECF No. 78-13.

19 Inspection Report, ECF No. 78-2.



and objections to Plaintiff's interrogatories, s inquired regarding Bedeschi’s defense and
counterclaim that the contractgdods delivered by Plaintiff wergefective. Plaintiff contends
that Defendants’ interrogatory responsedjrggethat it was “impossible” for Defendants to
determine whether Plaintiff's goods were defectiméil assembled into the final product at the
project site, are false and misla@agl Plaintiff argues these integatory responses are misleading
because it was possible for Bedeschi to insipectinassembled goods and determine whether they
were defective. Bedeschi’s corporate represmeswere able to 8pect the goods in their
unassembled state only seven days after their 30{l®)(6) depositions and conclude from that
inspection whether the goods were defectivdeB#ants and Essar had not assembled Plaintiff’s
goods into a final product at thente Defendants served its interrt@g responses, nor have they
ever assembled the goods to date.

Defendants argue that Plaffis motion for sanctions shouloe denied because Plaintiff
never requested or obtained a court order compelling discovery under Fed. R. Civ. P. 37(a).
Defendants further argue the motion is untyimetder D. Kan. Rule 37.1(b), which requires a
motion to compel discovery béed within 30 days of the deftwr service of the objectionable
discovery responses. Defendants maintainttiet truthfully responded to Plaintiff's
interrogatories with the information they hadts time they served their discovery responses.
Defendants also point out that tipgods at issue were delivered dihg to their cstomer Essar in
northern Minnesota, and thus were not in their possession.

Plaintiff acknowledges in iteply that sanctions under Ru8é&(b) are available when a

party fails to comply with a court order anetéfore Rule 37(b) does napply here, but argues

Rule 37(c) authorizes sanctionsevha party fails to “provide information or identify a witness.”



Plaintiff is correct that Rule 37(c) sanctionsrdi require it to file a motion to compel as a
prerequisite, but Plaintiff offs no authority and does not explaupon its one-sentence reference
to Rule 37(c). Plaintiff's argument that Rule 374pplies here is not persuasive. Defendants made
their initial disclsures as required by Rule 26(a)@lthough Defendants had a duty to
supplement under Rule 26(e) in a timely manner if/when they learned their interrogatory responses
were incomplete or incorrect, the Court finey @uty for Defendants to supplement did not arise
until their August 10, 2017 inspection of the goodsthat time, Defendants were required under
Rule 26(e) to timely serve supplemental intertogaanswers with the new information learned
from the inspectior otherwise make the additional or corrective information known to
Defendants® Bedeschi did this by producing noncorhance reports and, more significantly
their Inspection Report, shortly after the insjietand a month before the discovery deadifne.
Once Defendants served Plaintiff with the lesfion Report, Plaintif€ould have conducted
additional discovery and/or requested an extension of the discovery deadline to conduct any
additional discovery needed.

Although Plaintiff asserts Defendants aldolated Rules 11, 26, and 33 by giving false
interrogatory answers, it makes no specific argurttattsanctions should be awarded for these

particular Rule violations. Rule Hbes not apply to discovery resporidéRule 33, which

1 SeeFed. R. Civ. P. 26(e)(1)(A)(“ A party . . . must supplement or correct its disclosure or
response ... in atimely manner if the party learndnrgime material respect the disclosure or response is
incomplete or incorrect, and if the additional orreative information has not otherwise been made known
to the other parties during the discovery process or in writing.”).

2 The Court also notes that Defendant Bedeschiesits First Amended Answers and Objections
to Plaintiff's First Set of Interrogatories on August 23, 2017. ECF No. 68.

13 SeeFed. R. Civ. P. 11(d) (Rule 11 “does not apply to disclosures and discovery requests,
responses, objections, and motions under Rules 26 through 37.”).
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governs interrogatories, d@aot provide for sanctions itself.party must seek sanctions for
improper interrogatory answers under Rule 37Aveleer, as discussed above, the Court has
rejected Plaintiff's Rule 37 arguments.

Rule 26(g), although not expressised by Plaintiff, applies to incomplete and incorrect
disclosures but not to discovery resporiéeRlaintiff’'s motion for sanctions is based upon
allegedly incomplete and incortaaterrogatory responses and oli@es rather than disclosures.
Therefore, Rule 26(g)(1)(A) does not appear applicable. Moreover, there is no evidence
Defendants knew the answers and objections thegddo Plaintiff's First Interrogatories Nos.
7-9, 11-13 and First Requests 14-15 were incomplateanmect when sigree It could be that
Defendants believed assembly of the goods was necessary to determine whether the goods were
defective or nonconforming, until they actuallgpected the goods unassembled. To the extent
the interrogatory answers or responses doiests for production were inaccurate regarding
Defendants’ inability to determine nonconfomaa until assembly of the goods, Defendants’
production of the Inspection Report correctedrtkarlier inaccurate answers a month before the
discovery deadline. Thus, under Rule 26(e)(1){A¢,Inspection Report constituted “additional or
corrective information” otherise made known to Plaintiff dung the discovery process.

With respect to Defendants’ argument that Plaintiff's motion is untimely under D. Kan.
Rule 37.1(b), the Court finds that Rule inapplieato Plaintiff's Motion for Sanctions. Unlike D.

Kan. Rule 37.2, which applies to “any motion teake a discovery dispute pursuant to Fed. R.

14 Fed. R. Civ. P. 26(g)(1) provides:

By signing, an attorney or party certifies that te tiest of the person’s knowledge, information, or
beliefformed after reasonable inquiry
(A) with respect to aisclosure,t is complete and correct as of the time it is made; and
(B) with respect to a discovery request, response, or objection, it is:
(i) consistent with these rules and warranted by existing law . . .,
(i) not interposed for an improper purpose . ... (emphasis added).
8



Civ. P. 26 through 37,” D. Kan. Rule 37.1(b)’s 3@ydleadline only applto the filing of a
“motion to compel discovery.” Plaintiff concedesiig reply that it is nbseeking to compel any
discovery from Defendants.As Plaintiff's Motion for Sanctins does not seek to compel any
discovery from Defendants, only $anction them, Plaintiff was notgeired to file its Motion for
Sanctions within 30 days of service of Defemdaallegedly false discovery responses.

Turning to the merits of Plaintiff's motion,élCourt denies the request for sanctions based
upon Defendants’ allegedly false and misleadimigrrogatory responses. There is no evidence
that at the time of signing Defendants knewrtl@iswers and objections to Plaintiff's First
Interrogatories Nos. 7-9, 11-13 and Firstjiests 14—-15 were inaccurate. In addition,
Defendants’ production of the Insgtion Report corrected their earlier inaccurate answers a month
before the discovery deadline and allowed Rili&itne opportunity to conduct discovery on this
new information.

With respect to Plaintiff’'s argument thaefendants should have inspected the goods
earlier, the Court agrees with Ritif that Defendants should hawgade arrangements with Essar
to inspect the goods they were oi@ng defective long before theyddso here. Bedeschi asserted a
counterclaim in May 2017 asserting the goods cotiedly supplied by Plaintiff were defective
and responded to interrogatari@ June 2017 inquiringbout the alleged defects. But it waited
until August 10, 2017, nearly six weeks beforeSeptember 22, 2017 discovery deadline to make

arrangements to inspect the goods. NonethdBesteschi ultimately did inspect the goods and

5 Presumably, this is because Plaintiff's motioiit, $ought to compel discovery, would have been
untimely under D. Kan. Rule 37.1(b). More thand2@s have passed from the time Defendants served their
discovery responses and Inspection Repoiil Plaintiff filed its motion. The Court is aware that Plaintiff
did not know that Defendants’ discovery responses that the goods had to be assembled to determine
defects) were inaccurate until Defendants prodticednspection Report on August 23, 2017. But
Plaintiff’'s motion was not filed until October 11, 20Tdpre than 30 days after receipt of the Inspection
Report.



produce the Inspection Report Aogust 23, 2017, which was a month before the discovery
deadline. Bedeschi also offered to allow anofRale 30(b)(6) deposidin concerning the Report’s
findings and to pay the cost of the depositiamscript. Thus, despgitBedeschi’'s belated
inspection and production of documents supporting its counterclaenSptlrt finds Plaintiff will
not be prejudiced by Defendantglay, given the additional deosn the Court will allow as
discussed below. Additionally, the Court finds dascussed at length above, that Defendants’
interrogatory responses did not violate any discpvules that would authorize the imposition of

sanctions.

[1I. Plaintiff's Request for Sandions Based Upon DefendanBedeschi’s Alleged Failure

to Provide Properly Prepared Rule 300)(6) Corporate Representatives for

Deposition

Plaintiff also requests sanctions based upoieant’s alleged intgional failure to
provide properly prepared Rule 30(b)(6) morate representativesrfdeposition. It alleges
Bedeschi deliberately chose not to prepare itparate representatives gt Bedeschi could
substantiate its counterclaims after its corporapresentatives could be cross examined on the
issue. According to Plaintiff, prior to pducing the nonconformance reports and Inspection
Report, Defendants never once made a singldgiomeim any disclosurajiscovery response or
deposition of any evidence that would supportliésm Plaintiff's goods were defective. Instead,
Defendants repeatedly told Plaintiff that it wdblle “impossible” for them to determine whether
the goods were defective until afeessembly and, therefore, thegd no reason to inspect them.

Bedeschi argues that Rule 30(b)(6) only rezgithem to produce a corporate designee to

testify about information known or “reasonably avialigd to it. Bedeschi submits that information

about the condition of the goods delivered by PItjntihich are located in northern Minnesota in
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the possession of its customer Essauld not constitute informatn “reasonably available” to it.
They also argue that they are not requiredaedirto an out-of-statecation and conduct an
inspection of the goods to properly prepare theleR0(b)(6) witnesses. Ely cite cases finding a
corporate party’s obligation togare a 30(b)(6) designee totifigsas to matters “reasonably
known” to the defendant does metjuire it to conduct a separateestigation to answer the
noticed topics.

Federal Rule of Civil Procedure 30(b)(6) ragsithat persons dgsiated to testify on
behalf of an entity “must testify aboutfammation known or reasonably available to the
organization.” “For a Rule 30(b)(6) depositiondperate effectively, thdeposing party must
designate the areas of inquirytkvreasonable particularity, atige corporation must designate
and adequately prepare witnesses to address these miatfEnsig, the Rule implicitly requires a
designated representative to review “alltiees known or reasonably available to the
organization” in preparation fahe Rule 30(b)(6) depositidi. This is necessary to prevent a
party from sandbagging its opponent by conducting a minimal inquiry before the deposition but a
thorough inquiry in preparation for trial, vefn would defeat theurpose of discover}?

A notice of deposition made pursuant tddRBO(b)(6) requires the corporation to

produce one or more officers to testifjttwrespect to matters set out in the

deposition notice or subpoena. A parged only designate, with reasonable

particularity, the topics for examinatiofihe corporation, then must not only

produce such number of persons as wilis$a the request, but more importantly,

prepare them so that they may givenptete, knowledgeable and binding answers
on behalf of the corporatioft

18 starlight Int'l Inc. v. Herlihy 186 F.R.D. 626, 638 (D. Kan. 1999).
Y d.
¥ d.

19 Audiotext Commc’ns Networkc. v. US Telecom, IndNo. 94-2395-GTV, 1995 WL 625962, at
11



Foremost among the purposes of Rule 30(b3(®) “curb the ‘bandying’ by which officers
or managing agents of a corporat@re deposed in turn but eatibclaims knowledgef facts that
are clearly known to persons iretbrganization and thereby to #£"A party does not fulffill its
obligations at the Rule 30(b)(Bgposition by stating it has no knleage or position with respect
to a set of facts or area of inquiry wittits knowledge or reasonably availabte.

Producing an unprepared witness for a Rul®g6§ deposition “is tatamount to a failure
to appear at a deposition” and therefore titutes sanctionable conduender Fed. R. Civ. P.
37(d)(1)(A)?* In determining the appropriate sanctiomé&imposed, the court must consider the
purposes to be served the imposition of sanction$® Such purposes include “(1) deterring
future litigation abuse, (2) punishing presktngation abuse, (3) aopensating victims of
litigation abuse, and (4) streamlining codockets and facilitating case manageméht.”

Plaintiff's Rule 30(b)(6) note listed 22 topics for Beddsts designated witnesses.
Topics 8 and 9 sought testimony from Bedesebarding the conformance of goods supplied by
Plaintiff, and “delays and defects in th@g@ucts shipped by Plaifit’’ Topics 11 through 13
sought testimony on issues related to testimcarality control of goods shipped by Plaintiff

pursuant to the contract, any breaches of theacnDefendants allege Plaintiff committed, and

*13 (D. Kan. Oct. 5, 1995) (quotingarker v. Union Fid. Life Ins. Cp125 F.R.D. 121, 126 (M.D.N.C.
1989)) (emphasis added).

% Fed. R. Civ. P. 30(b)(6) advisory committee’s note to 1970 amendment.
%L Starlight,186 F.R.D. at 638 (citation omitted).

2 Cherrington Asia Ltd. v. A & L Underground, In263 F.R.D. 653, 658 (D. Kan. 2010) (quoting
Starlight 186 F.R.D. at 639).

% RTC v. Williams162 F.R.D. 654, 660 (D. Kan. 1995).
4 Starlight 186 F.R.D. at 647.
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the factual basis for Bedeschijgotential claims” against Plairfiti Defendant Bedeschi did not
object to any of the topics and designated JandsHarp as its 30(b)(@prporate representative
witnesses. Defendants had alsevpously identified Jones ineir Rule 26(a) disclosures as
having knowledge regarding defects.

Bedeschi produced Jones and Harp fqodéion as its Rule 30(b)(6) corporate
representatives on August 2, 2017. Jond®) is Bedeschi’s presidemestified that Bedeschi had
not inspected the goods delivered by Plaintiffit® Essar project to confirm whether any of the
goods were defectiv@. He further testified that Bedesdiad conducted the inspections at
Plaintiff's facility, but had not gone to thes&ar site to inspectetgoods after deliveryf. Harp
similarly testified that, at theme of his deposition, Bedesdiad not taken any measures to
inspect Plaintiff's goods delivered to the Essar prdjeétlaintiff also deposed fact witness
Moore, Bedeschi’s Director of Safety and Quality, who also testifeedid not have any evidence
of nonconforming product delivered by Plaintiff to the Essar préfeahd he had not sent an
inspector to review the painting@ fabrication on the delivered godds.

The Court has reviewed the Jones and Hagosition testimony and finds that Bedeschi
inadequately prepared these witnesses toyesifts Rule 30(b)(6) representatives regarding
Bedeschi’s knowledge on the desaggd topics. Specifically, Bieschi failed to make even

minimal inquiry to prepare its designated \eges to testify on deptien topics regarding

% Jones Dep. 497:8-13, ECF No. 78-11.
% Jones Dep. 498:6-22.

" Harp Dep. 87:17-21, ECF No. 78-13.
% Moore Dep. 59:14-23, ECF No. 78-12.
% Moore Dep. 60:3-13.
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Bedeschi’s allegation the goods delivered by Pliptirsuant to their contcs were defective or
otherwise nonconforming, which is the basisBDe@fendants’ counterclainGiven the importance
of this issue in the case and in light of itenie@r discovery responseslinating inspection of the
goods was impossible due to their unassembled state, Bedeschi should have made reasonable
efforts to prepare its Rule 30(b)(® testify on this topic. &asonable efforts here would have
entailed having its representatives actually @xsphe goods at issue @&t it could advise

Plaintiff how they were defective and/or nomtarming. And, contrary to Bedeschi’'s argument,
the Court finds the goods at issue were reasor@aaljable to Bedeschi well before the deposition
date. Although the goods were delivered to Essad thus were not located on Bedeschi’'s
premises, Bedeschi could have easily made arrangsmvéh its client Essdo inspect the goods.
The fact that Bedeschi was able to quickiyaage for the trip to inspect the goods on August 10,
2017, a week after the depositions, is evidencethigajoods were reasonably available to it for
inspection. Bedeschi’'s argument thatould have to travel to anmr state to ingxt the goods is
unpersuasive. These are not horse and buggy Adg#ionally, Bedeschi never offers any
credible explanation for why it did not inspélce goods earlier. Atestimony and discovery
responses suggest Bedeschi deddts counterclaim withouing support for its nonconformance
claim until it actually inspected the goods. Bsttg should have inspected the goods before it
produced its Rule 30(b)(6) representatives stifieregarding depositintopics inquiring about

the alleged “delays and defects in the produdfspsid by Plaintiff,” if Bedeschi intended to
pursue its counterclaim. Bedesshactions of conducting only mimal inquiry before producing
its designated Rule 30(b)(6) witss for deposition onélse topics smacks of the very sort of

sandbagging courts havepdicitly spoken against

% starlight,186 F.R.D. at 638.
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The Court finds Bedeschi’'s designation analdoiction of Jones andarp as its Rule
30(b)(6) witnesses, when neither of them hadensgl the goods and waret prepared to answer
guestions on these topics, “is tantamount talariato appear at a gesition,” and therefore
constitutes sanctionable conduct under Fed. R.Ci87(d)(1)(A). The Court finds, however, that
Plaintiff's requested sanction of entry of defguttgment is not warranted, but will instead grant
in part the alternative relief requested by PlHimkccordingly, Defendant Bedeschi shall produce
an additional corporate representative, or predlanes for a second deposition. This corporate
representative shall be fully preed, as required by Rule 30(b)(®) testify regarding Topics 8,
9,11, 12, and 13 set forth in the Notice, includimg alleged “delays and defects in the products
shipped by Plaintiff,” the nonconformance regpand the Inspection Report subsequently
produced on August 23, 2017. This depos shall take plag within 30 days of the date of this
order. The Court will also requ Bedeschi to pay Plaintiff’reasonable costs and expenses
incurred in conducting this degiien, and the cost of the transcript from the deposition.

The Court finds that the appriate sanction for failing tproperly prepare its Rule
30(b)(6) is to allow a deposition regarding timspection Report aralleged defective and
nonconforming goods, at Bedeschi’s expensés $anction should punish Bedeschi for its
production of an unprepared Rule 30(b)(6) witr@s$opics underlying itsounterclaims, as well
as fairly compensate Plaintiff for the violation girévent injustice. As for Plaintiff’'s request that

default judgment be entered, the Court finds thiatsevere sanction should only be used as a

31 SeeFed. R. Civ. P. 37(d)(3) (“Sanctions may include any of the orders listed in Rule
37(b)(2)(A)(i)-(vi). Instead of or in addition to these stons, the court must require the party failing to
act, the attorney advising that party, or both tp th@ reasonable expenses, including attorney’s fees,
caused by the failure, unless the failure was substarjtiglified or other circumstances make an award of
expenses unjust.”).
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weaponof last resot, and onlywhen a lessesanction wuld not seve the inteests of justie.®
Here, tle lesser sarion of requring Bedeshi is to praluce a corprate represdative on he
topics atissue will eiminate anyrejudice taPlaintiff. Also influenéng the Cou’s decisionis the
fact Plantiff could have soughtelief beforethe discovey deadlineexpired andhe fact Beleschi
offered b produce dnes for anther deposibn and payor the trarscript.

IT IS THEREFORE ORDERED that Plaintiff's Motion fa Sanction§ECF No. B) is
granted m part and dnied in par DefendahBedeschikall produe an additimal corporag¢

represetative, or poduce Jone®r a secod depositionwithin thi rty (30) days of the dae of

this Memorandum and Order. This corpeate represgative shallbe fully prepared, as rquired
by Rule30(b)(6), totestify regading Topics8, 9, 11, 12and 13 seforth in Plantiff’'s Notice,
including the allegd “delays anl defects irthe productshippel by Plaintiff,” the
nonconbrmance reprts, and tle InspectionReport subsquently poduced omugust 23, 217.
Bedeschshall pay Ruintiff's reasonable cds and expeses incurrd in conduting this
depositon, and the ast of the tanscript fran the depogion.

Datal this 3d day of Janary 2018 at Kansas Qy, Kansas.

e
TGFGS&%’IGS

U. S. Majistrate Juge

¥ Starlight, 186 F.R.D. a648.

16



