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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TERESA MARY PALMER, et al.,
Plaintiffs,

VS.

CaseNo. 16-2750-DDC-GLR

SHAWNEE MISSION MEDICAL

CENTER, INC. and MID AMERICA

PHYSICIAN SERVICES, LLC,

Defendants.

MEMORANDUM AND ORDER

On November 5, 2014, plaintiff Teresa MaryrRer gave birth to a son. Several hours
before the baby’s birth, Ms. Palmer begapeariencing cramps and pain. So her husband,
mother, and father drove her to Shawnee MisMedical Center (“SMMC”). SMMC admitted
Ms. Palmer to its Birth Centdbut later diagnosed her with faltabor and discharged her from
the hospital. Ms. Palmer rehed home, and she continuecetgperience cramps and pain.
Eventually, her family called 911, and EMSperded to her home. Shortly thereafter, EMS
assisted Ms. Palmer as she gave birth tsberon the floor of the blaoom in her home.

Neither Ms. Palmer nor her son sustained anyipalymjuries from the home birth. To the
contrary, Ms. Palmer testified that her sofnisrmal and healthy.” Doc. 142-9 at 20-21 (Teresa
Mary Palmer Dep. 76:21-77:5).

This lawsuit arises from Ms. Palmedsanticipated home birth. Ms. Palmer, her

husband, her mother, and her father, all proceeding plramrt two claims against defendants

! Because plaintiffs proceed pro se, theart construes their pleadings liberallyee Hall v.

Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (holdihgt courts must construe pro se litigant's
pleadings liberally and hold them to a less stringeartdsard than formal pleadings drafted by lawyers).
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SMMC and Mid America Physician Services, LL®1s. Palmer asserts a claim against SMMC
for violating the Emergency Medical Treatment and Active Labor Act (“EMTALA”), 42 U.S.C.
§ 1395dd. And all four plaintiffs assert a Kanstae law claim for intentional infliction of
emotional distress against both SMMC and MAPS.

This matter comes before the court on theigsl cross motions for summary judgment.
Defendants SMMC and MAPS have filed sepaMtgions for Summary Judgment. Docs. 133,
141. Defendants’ motions ask the court to grant summary judgment against each of plaintiffs’
claims. Also, plaintiffs havéled a Motion for Sumrary Judgment. Doc. 145. Plaintiffs ask
the court to grant summary judgment in their favor on each claim they assert against defendants
in this lawsuit.

After considering the parties’ argumeritse court grants defielants’ Motions for
Summary Judgment andrdes plaintiffs’ Motionfor Summary Judgment. The court explains
why below.

l. Admissible Summary Judgment Evidence

Before turning to the parties’ summary judgment motions, the court addresses what
evidence it can consider on these motions. Speadifi the parties dispaetwhether the court can
consider two pieces of evidence that plaintiffly on both to suppotheir Motion for Summary
Judgment and to controvert defendants’ facppetting their Motions foSummary Judgment.

The two pieces of evidence argl) a report preparday the Centers for Micare & Medicaid
Services (“CMS”) (Doc. 145-1), as well as otkdecuments referring to Ms. Palmer’s complaint

to CMS Gee, e.g.Docs. 145-3, 145-18, 145-20) (colleety “CMS documents”); and (2) a

But the court does not assume the role of adedatpro se litigants by constructing arguments or
searching the recordsarrett v. Selby Connor Maddux & Jand5 F.3d 836, 840 (10th Cir. 2005).
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revised version of SMMC's PatieCare Protocol No. 308, a reion that SMMC issued after
November 5, 2014 (Docs. 145-5, 145-24).

For the court to consider this evidencesommary judgment, plaintiffs must establish
that the content and substancela evidence is admissibl&ee Johnson v. Weld Cty94 F.3d
1202, 1209 (10th Cir. 2010) (explainitigat it is “well settled in ti$ circuit” that, at summary
judgment, courts can considemly admissible evidencedee alsd-ed. R. Civ. P. 56(c)(2) (“A
party may object that the matalrcited to support or dispait fact [on summary judgment]
cannot be presented in a form that would bmiasible in evidence.”). For reasons explained
below, the court concludes that both items aflence are, in present form, inadmissible, and
thus the court may not consider either tmdecide the summary judgment motions.

A. CMS Documents

Plaintiffs ask the court to take judiciabtice of the CMS documents under Fed. R. Evid.
201(b)(2). Doc. 149-29. Fed. R. Evid. 201(b)(2)wH#a@ court to take judial notice of a fact
not subject to reasonable dispute because itBeasccurately and readily determined from
sources whose accuracy cannot reasonably be goedti The court declines to take judicial
notice of the CMS documents under this rule beeaas defendants cortigcargue, plaintiffs
have not authenticated the documents anddbatain many hearsay statements. Thus, the CMS
documents are not “from sources whose accutaoyot reasonably be questioned,” as Fed. R.
Evid. 201(b)(2) requiresSee United States v. Burc69 F.3d 666, 672 (10th Cir. 1999)
(refusing to take judicial notice of facts frqgghotocopy of a map and hearsay affidavit because
these were not sources “whose accuracy camasbnably be questioned” as Fed. R. Evid.

201(b)(2) requires).



Although not cited by plaintiffs, the courtdiaonsidered whethéne hearsay exception
for public records found in Fed. R. Evid. 803(8) makes the CMS documents admissible.
Plaintiffs have not made amspowing that the CMS documents qualify as a public record under
this Rule. See Brown v. Pere835 F.3d 1223, 1232 (10th Cir. 2016) (holding that a letter was
inadmissible evidence at trial because it was hearsay and the party offering the letter failed to
identify any applicable hearsay exceptid®e also Woodhull v. Cty. of KeNo. 1:04-cv-203,
2006 WL 2228986, at *5 n.4 (W.D. Mich. Aug. 3, 20Q@fusing to consider an investigative
report on summary judgment because the pdftying the report never “provided foundational
facts establishing that the [report] falls vitithred. R. Evid. 803(8), which provides a hearsay
exception for certain ‘publicecords and reports”).

And, even if plaintiffs had asserted tiia¢ CMS documents qualify as a public record
under Rule 803(8)’s hearsay eptien, plaintiffs have not authenticated the CMS documents
properly. Although Fed. R. Evid. 902 allows folfsmuthentication of phlic records, the CMS
documents are not self-authentingtbecause they contain neither seal (as Fed. R. Evid. 902(1)
requires) nor a certificationgded. R. Evid. 902(2) and 902¢&puire). And plaintiffs don’t
authenticate the CMS documents using any of the other means in Fed. R. Evid. 901. Thus, the
court cannot consider the CMS documenissummary judgment because they are not
authenticated See United States v. BakéB8 F.3d 324, 331 (5th Cir. 2008) (explaining that
“[rlegardless of whether [the ewvadce] falls within the ambit of gd. R. Evid.] 803(8) . . . [the
party offering the evidence] did not authentecht], which is necessary as a predicate for
admission under” Fed. R. Evid. 803(8ge also United States v. 478.34 Acres of | anif
F.2d 156, 159 (6th Cir. 1978) (holding thaCarp of Engineers statistical survey was

inadmissible evidence because no “effort [wasflen verify or autenticate the data in



accordance with Rule 901,” and the evidence thigsnot come within the exception to the
hearsay rule admitting deeds grnublic records, Rule 803(8), (14)L5), or any other exception
to the hearsay rule”)n re Marshall Complex FireNo. CV-09-0010-RMP, 2010 WL 1416843,
at *4 (E.D. Wash. Apr. 8, 2010) (concluding thattate agency’s report was inadmissible on
summary judgment because the report wasatitenticated under either Fed. R. Evid. 901 or
902, and thus did “not satisfy the threshold reguent of authenticatid for the court to
consider whether it fell wiih the hearsay expéon of Fed. R. Evid. 803(8)).

Also, to the extent plaintiffs ask theurt to accept any legal conclusion the CMS
documents may contain, the court cannot congfderkind of evidence on summary judgment.
See Sprint Commc’ns Co. v. Vonage Holdings C&G0 F. Supp. 2d 1290, 1304 (D. Kan. 2007)
(explaining that legal conclusiomase not “facts as would be adssible in evidence” as Fed. R.
Civ. P. 56 requires (citations andemal quotation marks omittedpee also Shelter Mortg.

Corp. v. Castle Mortg. Co., L.C117 F. App’x 6, 10 (10th Ci2004) (holding that the district
court “correctly struck inadmissible hearsayd inadmissible legal conclusions” on summary
judgment).

For all these reasons, the court rules ithaay not consider the CMS documents to
decide the current summary judgment motions bee#ey are not admissible under the Federal
Rules of Evidence.

B. Revised Version of Patient Care Protocol No. 308

Also, the court can’'t consider the revisedsien of SMMC'’s Patien€are Protocol No.
308. SMMC issued the revised version of fhodicy after November 5, 2014. Thus, the revised
policy was not in effect when Ms. Palmer meted to SMMC'’s Birth Center on November 5,

2014. Defendant SMMC argues that this ewice is inadmissible under Fed. R. Evid. 407



because it qualifies as a subsequent rematkakure. Plaintiffs never responded to this
argument.

Fed. R. Evid. 407 provides that “[w]hen measuare taken that would have made an
earlier injury or harm less likely to occur, egitte of the subsequent measures is not admissible
to prove . . . culpable conduct . . . .” ThenffeCircuit has recognized “two primary grounds for
the exclusion of evidence under Rule 407) ti limited probative value of subsequent
remedial measures; and (2) ‘[the] social poli€yencouraging people take . . . steps in
furtherance of added safety.Stahl v. Bd. of Cty. Commr&01 F. App’x 316, 321 (10th Cir
2004) (quotingHull v. Chevron, U.S.A812 F.2d 584, 587 (10th Cir. 1987)). Thus, under Rule
407, “courts have excluded ‘repaichianges in construction, instdita of new safety devices
... ,changes in rules and regulatigfand] changes in the pitaae of the business.”ld.

(quoting 23 Charles Alan Wrigl& Kenneth W. Graham, Jiederal Practice & Procedurg
5284 (2d ed. 1980)) (emphasis added).

Here, plaintiffs offer the resied version of Patient Care Protocol No. 308 as evidence to
support their claims against defendant SMMC. Tiplantiffs seek to use the revised policy—a
subsequent measure taken by SMMC—to proveatile conduct. Fed. R. Evid. 407 prohibits
admitting evidence for that purpose. And pldiatoffer no other purpose that would allow the
court to consider this evidence on summary judgmg&eeFed. R. Evid. 407 (providing
exceptions for the court to “admit this evidence for another purpose, such as impeachment or—if
disputed—proving ownership, controk, the feasibilityof precautionary measures”). The court
concludes that the revised viers of Patient Care Protocblo. 308 is inadmissible evidence
under Fed. R. Evid. 407. Consequently, the tcdoes not consider étrevised policy when

deciding the parties’ summary judgment motions.



Il. Uncontroverted Facts

The following facts are uncontroverted for poses of the parties’ summary judgment
motions.

On November 5, 2014, plaintiff Teresa Mary Palmer was 36.2 weeks pregnant. At 2:26
a.m., she presented to SMMC'’s Birth Centemplaining that she was cramping, experiencing
vaginal bleeding, and discharging pinkish fluBlefore coming to SMMC’s Birth Center, Ms.
Palmef was receiving prenatal care from Dr. AngBiguard. SMMC staff admitted Ms. Palmer
for observation and assessment under Dr. Piquard’'s name.

In November 2014, SMMC had a policy titleatient Care Protot No. 308 (Medical
Screening Exam (MSE), Care of the PerinataieRaReceiving). Pati¢rCare Protocol No. 308
applied to pregnant patienigho presented themselvesSMIMC'’s Birth Center, and it
implemented the medical screening exard stabilization requirements prescribed by
EMTALA.

Under Patient Care Protocol No. 308, registered nurses (“RNs”) and certified nurse
midwives (“CNMs”) constituted “qualified medical personnel” who were authorized to perform
medical screening exams on pregnant patienteptiag to SMMC'’s Birth Center to determine
if a patient was experiencing an emergemadical condition. Speftally, Patient Care
Protocol No. 308 provided, among other things, tfe@twoman is in true labor unless a
physician or qualified medical personnel certifies thtigr a reasonabkmount of time, the

woman is in false labor.” Doc. 142-7 at 4.tiexat Care Protocol N&®O8 authorized a woman’s

2 The court refers to plaintiff Teresa Mary Palmer as “Ms. Palmer.” Ms. Palmer’s mother also is a

named plaintiff in this case, and her name is Teres&dRalmer. The court refers to this plaintiff as
“Ms. Palmer’s mother.” The court refers to plaintiff James William Palmer as “Ms. Palmer’s father.”
And the court refers to plaintiff Gary D. Grider as “Ms. Palmer’s husband.”



discharge from SMMC if qualifet medical personnel found her “rtotbe in active labor.’ld.
at 5.

Also, Patient Care Protocblo. 308 provided that “[i]the hospital applies in a non-
discriminatory manner a screening assessmenistiheasonably calculated to determine whether
an emergency medical condition exists, it hasimebligations undethe Emergency Medical
Treatment and Active Labor Act (EMTALA).1d. at 4. Patient Care Protocol No. 308 required
an assessment of a pregnant woman’s physical status based on “vital signs,” the “frequency,
duration, and intensity of comairtions,” “fetal monitoring to establish fetal wellbeing,” and a
“vaginal exam” to “determine fetal presentatamd station, cervical @itation and effacement,”
and assessment of the “status of membranigls 4t 4-5. It also included a “Plan” providing for
consultation with a “physician to determingah] emergency medicabndition exists and if
[the] patient requires admission, disege, or transfer . . . .Id. at 5. Patient Care Protocol No.
308 did not require a physician to examine a pregpatient physically and in person when the
patient had received prenatal care as part afnédical screening exam and before her discharge
from SMMC'’s Birth Center.

The following nurses provided care to MslRar after she was admitted to SMMC'’s
Birth Center on November 5, 2014: Katherfienghans, CNM; Brandi Leann Fernandez, RN;
Lisa Marie Nelson, RN; and Heather Kristinerthg RN. Each of these individuals is a
“qualified medical personnelinder Patient Care Protocol N8D8. The nurses caring for Ms.
Palmer repeatedly took her vital signs, perfed a urinalysis, and conducted several vaginal
exams (including a speculum exam) to assessdreix. Ms. Palmer’s medical records contain
a note reading: “Omit vaginakam — If less than 37 weeksor if bleeding — or after

membranes rupture.” Doc. 142-6 at 28. Alse,nlarses administered Fern and Nitrazine tests



to check for the presence of miutic fluid in the vaginal canand to determine whether Ms.
Palmer’'s membranes had ruptured. Accordmblis. Palmer’'s medical chart, these tests
ultimately produced negative results.

Ms. Palmer’s medical chart shows that bad a cervical assessman 2:55 a.m. The
chart describes “OB Vaginal Bleed” as “Pink tingedbc. 142-15 at 2. It also states: “10 inch
diameter of pinkish fluighresent on chux following exarm.ld. Ms. Palmer had two other
cervical assessments at 4:20 a.m. and 6:00 Ranthese two assessments, Ms. Palmer’s
medical chart describes “OB Vagil Bleed” as “Pink tinged.’Id. Each of the three cervical
exams noted on the medical chart list “OB Effacement” as “1G0.”

Ms. Palmer’s medical chart also includ&®gress Notes. One note describes an
“Obstetric Exam” and provides “wet pinkislischarge present @fove following exam,
perineum appears wet.” Doc. 142-6 at 25. The atso reads: “Negive ferning. Negative
nitrazine. Amnisura deferred at this time dagresence of blood-tinged muc[ Judd. The
progress note also describes “contitats” as “mild, Regular, Irritable.’Id. And it lists

“Category | tracing’under “Baby.” Id.

3 SeeDoc. 142-6 at 24 (showing negative results fohlibe Nitrazine and Fern tests). Earlier in

her treatment, CNM Katherine Yunghans recorded Ms. Palmer’s Fern test as negative and her Nitrazine
test as “Indeterminate.” Doc. 142-6 at 48. Plaintiffs argue that this earlier recording controverts
SMMC'’s asserted statement of fact that both tests were negative. The court disagrees. Although the
records show that an earlier Nitrazine test hadipced “Indeterminate” results, this fact does not
controvert the fact that the Ms. Palmer’s medical chart shows that the Fern and Nitrazinarnesedy
produced negative results.

4 The parties don't define the word “chux.” Teéwurt believes this termefers to a disposable
underpad used by hospitals to absorb bodily fl8de What are Chux Disposable Incontinence
Underpads?Express Medical Supply Blog (Aug. 9, 2016),
https://www.exmed.net/blog/expressmedicalsupgugt/2016/08/09/What-are-Chux-Disposable-
Incontinence-Underpads.aspx (“Chux are an older bo&dposable underpads that aren’t sold anymore
... Modern disposable underpads are still calledxt. . . much like a tissue is called Kleenex even
when it is made by another company.”).



Another progress note references a “plarf{itigold in L&D triage for evaluation by Dr.
Piquard.” Id. Also, the progress note includeg tiollowing notations: “Questionable
prolonged ROM [rupture of membran&ahd “Category | FHR tracing.'ld.

From about 2:41 a.m. until 6:40 a.m., thesasr caring for Ms. Palmer administered
electronic fetal heart monitoring. The monitayifound a “stable” and “reassuring fetal heart
rate.” Doc. 142-6 at 25. Also, the nursesessed Ms. Palmer’s contractions. The nurses
documented in Ms. Palmer’s medical records tieatcervix was dilated to fingertip width and
100% effaced, and that her baby’s head was at a -2 station in the birth canal. According to Ms.
Palmer’s medical chart, over the course okfsal hours of monitoring, Ms. Palmer’s cervix
never dilated beyond fingertip width and hebya head remained at a -2 station.

CNM Katherine Yunghans discussed Ms. Palmease with Dr. Michael Magee, and Dr.
Magee agreed with CNM Yunghans'’s plan of care. They both diagnosed Ms. Palmer with false
labor. At the same time, CNM Yunghansetbta “[q]uestionablerolonged” rupture of
membranes. Doc. 142-6 at 25. Also, she ndtatiMs. Palmer’s “maternal condition” was
“stable.” Id. Dr. Magee recommended that Dr. Piquavdluate Ms. Palmer since Dr. Piquard
was planning to come to the hospitai another procedure that morning.

According to Ms. Palmer’s medical recordse $tad a pain score of “3” at 3:18 a.m. By
6:00 a.m., Ms. Palmer’s pain score had in@das a “5.” Around 7:17 a.m., Nurse Brandi
Leann Fernandez paged Dr. PighaDr. Piquard returned the page and spoke with Nurse
Fernandez. According to Ms. Palmer’'s medadart, Dr. Piquard determined that Ms. Palmer
was in false labor. So, aroun®%:a.m., Dr. Piquard gave NurSernandez a telephone order to
discharge Ms. Palmer from SMMC. At 7:88n., SMMC discharged Ms. Palmer (with

discharge instructions) tef assessing and monitoring her for more than five hours. Ms. Palmer
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used a wheelchair to leave tB&th Center. SMMC dischargdds. Palmer to her home, and she
left by private car.

SMMC'’s discharge instructions included infoation explaining how to recognize labor.
It provided:

Yes, Labor Has Probably Started If:

e Your contractions are getting stronger and more paingtiéad of weaker. You'll
probably feel them tlmughout your whole uterus.
e Your contractions are more regular (yeelffthem about every 5 to 10 minutes) and
they are getting closer together.
e You have pink-colored or bloodrstiked fluid from your vagina.
e Your water breaks. It may be a gushaoslow trickle of atar fluid from your
vagina.
Doc. 142-6 at 7. The discharge instructions disscribe characterist of “false labor”
including that “[flalse labor cordctions can be strong, frequent, and painful, but there is no
regular pattern.”ld. at 5.

While Ms. Palmer was a patient &BIC’s Birth Center on November 5, 2014, no
nurse, doctor, or other provider asked her for gaymor inquired about her ability to pay for the
care she was receiving. Ms. Palrtestified that the nurses apHbysicians who assessed her at
SMMC treated her politely, courteously, and nicely on a “meélgeel. Doc. 142-9 at 26
(Teresa Mary Palmer Dep. 100:7-13). Ms. Palmso tdstified that thesproviders performed
vaginal examinations that caused her paéh. But, Ms. Palmer conceded, she has no evidence
to suggest that the providersSl¥IMC were trying to caudeer pain or mental distress.

Before Ms. Palmer’s discharge from SMM@ nurse, physician, or other healthcare
provider told her that they thought her membsahnad ruptured. Ms. Palmer’s chart notes a

“[gJuestionable prolonged” ruptarof membranes. Doc. 142-6 at 25. But no provider diagnosed

Ms. Palmer with membrane rupture before hecldarge. Also, Ms. Palmer’'s medical chart does
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not show that any SMMC provider actually tightt Ms. Palmer was in active or true labor
before her discharge.

Ms. Palmer testified that the decisions whetinpregnant woman is in active labor or
whether she is in a stable condition are medlealsions that a medical doctor must make. But
she believes that SMMC provided her wéih inappropriate medical screening exam on
November 5, 2014, and that SMMC dischargeditm@n unstable condition. Specifically, Ms.
Palmer testified that she believes her medcaedening exam was inappropriate because
SMMC'’s staff: (1) used unreliable Fern and Nitreztests to assess her} {@led to perform an
ultrasound (at her request) to determine flaitkls around her baby; and (3) performed too
many vaginal exams with inconclusive resultewther cervical dilation. Ms. Palmer also
complains that no physician personally examineddeéetermine her cervical dilation before
SMMC discharged her from the hospital.

Ms. Palmer testified that SMMC followed PatieCare Protocol No. 308 when caring for
her on November 5, 2014. Also, Ms. Palmerifiestthat she has no personal knowledge how
SMMC screened or treated otlvvomen who presented themselves to the Birth Center with
concerns about active labor dugithe time while Patient Cared®wcol No. 308 was in effect.

After Ms. Palmer delivered her son at horsige returned to SMMC where Dr. Piquard
delivered her placenta without complicatidvis. Palmer concedebkat she sustained no
physical injuries from giving birth to heos inside her home on November 5, 2014. Also, Ms.
Palmer testified that her son is normal and healthy.

Ms. Palmer asserts that SMMC'’s treattneinher on November 5, 2014, deviated from
the standard of care, and thus SMMC actedigently. Ms. Palmer concedes, however, that she

has not sought any medical or psychologicalttneat as a result of the events of November 5,
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2014. No healthcare provider has diagnosed Msdtavith anxiety or depression because of
those events. Also, no medicatoeds exist showing that Ms. Padmhas anxiety or depression.
Ms. Palmer also testified that she has not soaghtspiritual meditation or alternative medicine
care because of the evenfdNovember 5, 2014.

Ms. Palmer has continued to work agatn income since delivering her son on
November 5, 2014. She has taken vacations, and sfehtinued to contribute to her marriage.
Also, Ms. Palmer still can have another child if she wanted to do so.

Like Ms. Palmer, the other three plaffgéi—her husband, mother, and father—testified
that their claims in this lawsuit are based agirthssertion that SMM@nd its staff provided Ms.
Palmer treatment below the level required by thaddrd of care. Thuthese three plaintiffs
contend, SMMC conducted itself negligently besa of the way it treated Ms. Palmer and
decided to discharge her. Thdhree plaintiffs were not pants at SMMC on November 5,
2014, and they had no provider-patiegiitionships themselves with doctors or nurses at the
hospital that day.

Like Ms. Palmer, the other three plaiféi—her husband, mother, and father—never have
sought any medical or psychological treatmesdause of the events of November 5, 2014 (nor
have they self-medicated). Also, no healtkganovider has diagnosed any one of these three
plaintiffs with anxiety or dpression based on the eventdNolvember 5, 2014. The other three
plaintiffs have continued to work since November 5, 2014.

Plaintiffs have not designateohy experts to testify irupport of their claims in this

lawsuit. None of the plaintiffare medical doctors or nurses.
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[I. Summary Judgment Standard

Summary judgment is apmpriate if the moving paytdemonstrates that “rgenuine
dispute” exists about “any matatifact” and that it is “entitletb a judgment as a matterlafv.”
Fed. R. Civ. P. 56(a). When it applies thenstard, the court views the evidence and draws
inferences in the light most\farable to the non-moving partifNahno-Lopez v. House825
F.3d 1279, 1283 (10th Cir. 2010). “An issue of facgenuine’ ‘if the evidence is such that a
reasonable jury could return a verdimt the non-moving party’ on the issueld. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)). “Asdue of fact is ‘material’ ‘if
under the substantive law it is essential to the proggodition of the claim’ or defenseld.
(quotingAdler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “both the initial den of production on a motion for summary
judgment and the burden of establishing that sumpoagment is appropriate as a matter of
law.” Kannady v. City of Kiowa90 F.3d 1161, 1169 (10th Cir. 2010) (citifginor v. Apollo
Metal Specialties, Inc318 F.3d 976, 979 (10th Cir. 2002)). To mibét burden, the moving
party “need not negate the non-movant’s claim,ragd only point to aabsence of evidence to
support the non-movant’s claimld. (citing Sigmon v. CommunityCare HMO, In234 F.3d
1121, 1125 (10th Cir. 2000)).

If the moving party satisfiess initial burden, the non-movingarty “may not rest on its
pleadings, but must bring forward specific fagt®wing a genuine isstier trial [on] those
dispositive matters for which darries the burdeof proof.” Id. (quotingJenkins v. Woqd1
F.3d 988, 990 (10th Cir. 1996g¢cord Celotex Corp. v. Catre#t77 U.S. 317, 324 (1986);

Anderson477 U.S. at 248-49. “To accomplish this, the facts must be identified by reference to
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affidavits, deposition trangpts, or specific exhibits incorporated thereitler, 144 F.3d at
670 (citingThomas v. Wichita Coca-Cola Bottling C868 F.2d 1022, 1024 (10th Cir. 1992)).

The court applies this same standard tesmotions for summary judgment. Each party
bears the burden of estshing that no genuine issue of matefait exists and that it is entitled,
as a matter of law, to the judgment sought by its motith.Richfield Co. v. Farm Credit Bank
of Wichita 226 F.3d 1138, 1148 (10th Cir. 2000). Cnosgtions for summary judgment “are to
be treated separately; the denial of does not require the grant of anotheBlell Cabinet Co.,
Inc. v. Sudduth608 F.2d 431, 433 (10th Cir. 1979). But where the cross motions overlap, the
court may address the legal arguments togetBerges v. Standard Ins. C@04 F. Supp. 2d
1149, 1155 (D. Kan. 2010) (citation omitted).

Summary judgment is nat“disfavored procedurahortcut.” Celotex 477 U.S. at 327.
Instead, it is an important procedure “desijfte secure the just, speedy and inexpensive
determination of every action.’'Id. (quoting Fed. RCiv. P. 1).

IV.  Analysis

Because the parties’ cross motions for sarymudgment overlap, the court addresses
their legal arguments together. Defendants a#isg#trthey are entitled summary judgment as a
matter of law against plaintiffs’ EMTALA and imtédonal infliction of emdional distress claims.
Plaintiffs contend that they are entitledstammary judgment in their favor on the same two
claims. The court address each legal claim, below.

A. Ms. Palmer’'s EMTALA Claim

EMTALA is a federal statute that providés civil penalties against hospitals and

physicians who negligently violate that ad2 U.S.C. § 1395dd(d)(1). “Congress enacted

EMTALA in 1986 to address the @olem of ‘dumping’ patients ineed of medical care but

15



without health insurance.Phillips v. Hillcrest Med. Ct.244 F.3d 790, 796 (10th Cir. 2001)
(first citing Abercrombie v. Osteopathic Hosp. Founders A5 F.2d 676, 680 (10th Cir.
1991); then citingstevison v. Enid Health Sy820 F.2d 710, 713 (10th Cir. 1990)).

This statute “places obligations of eening and stabilization upon hospitals and
emergency rooms that receive patients suffering from an ‘emergency medical condition.”
Roberts v. Galen of Va., In&25 U.S. 249, 250 (1999). EMTALA thus imposes two
requirements on participating hospitaBhillips, 244 F.3d at 796. “First, the hospital must
conduct an initial medical examination to deterewhether the patierg suffering from an
emergency medical conditionld.; see alsat2 U.S.C. § 1395dd(a) (“[T]he hospital must
provide for an appropriate medi screening . . . to determine whether or not an emergency
medical condition . . . exists.”). “The secondigétion requires the hogpl, if an emergency
medical condition exists, to stabilize the patieefore transporting him or her elsewhere.”
Phillips, 244 F.3d at 796ee alsal2 U.S.C. § 1395dd(b) (“If . . . ¢hhospital determines that the
individual has an emergency medical condition,itbgpital must provide either . . . such further
medical examination and such treatment as magdpgired to stabilize the medical condition, or
... transfer . . . the individual to another medfeallity [after satisfyng certain requirements in]
subsection (c) of this section.”). “To ensemnpliance with these obhkgjons, Congress created
a private cause of actionPhillips, 244 F.3d at 796 (first citing 42 U.S.C. § 1395dd(d); then
citing Repp v. Anadarko Mun. Hos@3 F.3d 519, 521-22 (10th Cir. 1994)).

The Tenth Circuit has cautiothehowever, that EMTALA “isieither a malpractice nor a
negligence statute.Repp 43 F.3d at 522 (citation and intafrquotation marks omitted). When
Congress enacted EMTALA, it never “intendeadl @&nsure each emergency room patient a

correct diagnosis, but rather toseine that each is accorded the same level of treatment regularly
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provided to patients in similanedical circumstances.’Id. (quotingCollins v. DePaul Hosp.
963 F.2d 303, 307 (10th Cir. 1992)). So, to prewalEMTALA plaintiff must establish that the
treating hospital treatedrhior her differently than it wouldave treated othgoatients in like
circumstancesld. (“A hospital satisfies the requiremsrof § 1395dd(a) if its standard
screening procedure is appliediformly to all patients in similar medical circumstances.”
(citation and internal quotation marks omittedgpe also id(“[A] hospital violates [EMTALA]
when it does not follow its own standard procedurese€g alsdPhillips, 244 F.3d at 796-97

(“A court should ask only whether the hospitahaced to its own procedures, not whether the
procedures were adequate if followed.” gtibn and internal quotation marks omitted)).

But still, “this standard does not mean thay slight deviation by a hospital from its
standard screening pojiziolates EMTALA.” Repp 43 F.3d at 523. “Merde minimus
variations from the hospital’'s standard prages do not amount to a violation of hospital
policy.” 1d. Because, “[t]Jo hold otherwise would imm@okabilities on hospitals for purely
formalistic deviations when the pojitvad been effectively followed.Id.

Here, Ms. Palmer asserts that SMMC violaEdTALA by: (1) failing to provide her an
appropriate medical screening exam; (2) disdhgrg pregnant patient experiencing cramps in
true labor; and (3) failing its dyto stabilize within its capabiles. Doc. 129 at 6—7 (Pretrial
Order f 4.a.1.); Doc. 145 at 12-13 (Pls.” MotmBu J.). SMMC responds, arguing that Ms.
Palmer’s allegations merely complain that SMMC acted negligently. But, SMMC contends, the
summary judgment facts do not present dleigssue whether SMMC violated EMTALA.
SMMC asserts four arguments supporting samnudgment against Ms. Palmer's EMTALA

claim.
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First, SMMC contends, the summary judgmesttard presents no genuine issue whether
SMMC failed to follow its own procedures. Tioe contrary, SMMC contends, the summary
judgment facts establish that SMMC adhereth&orequirements of Patient Care Protocol No.
308. Indeed, the summary judgment record—vieindds. Palmer’s favor—establishes that:

(1) “qualified medicapersonnel’—as Patient Care Protobla. 308 defined the term—provided
care to Ms. Palmer when she presented t&/€R4 Birth Center on November 5, 2014; (2)

SMMC'’s staff repeatedly took Ms. Palmevial signs, performed urinalysis, conducted

several vaginal exams (including a speculum exaragsess her cervix, and administered Fern
and Nitrazine tests to check for the presenanmiiotic fluid in the vaginal canal and to

determine whether Ms. Palmer’'s membranesrbptured; and (3) twphysicians—Dr. Magee

and Dr. Piquard—diagnosed Ms. Palmer with false labor. Also, as Ms. Palmer conceded in her
deposition testimony, SMMC followed Patientr€drotocol No. 308 when caring for her on
November 5, 2014.

But, on the summary judgment motions, almer argues that SMMC failed to follow
its Patient Care Protocol No. 308 because SMMEGiH never determined her cervical dilation
or whether her membranes had ruptured. d6.at 13. The summary judgment record—even
when viewed in Ms. Palmer’s favor—can’t supipaither of these allegations. Ms. Palmer’s
medical chart shows that nurses documentechétratervix was dilated to fingertip width and
100% effaced, and that her baby’s head wasattation in the birth canal. And, over the
course of several houos monitoring, Ms. Palmr’s cervix never dilated beyond fingertip width
and her baby’s head remained at a -2 station. Thus, according to Ms. Palmer’s medical records,

SMMC determined Ms. Palmer’s cervical dilation.

s Ms. Palmer argues that her cervical exatioms produced conflicting results. But the

admissible summary judgment evidence waunipport this allegation either.
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Ms. Palmer’s medical chart also shows that nurses administered Fern and Nitrazine tests
to check for the presence of aiotic fluid in the vaginal canand to determine whether Ms.
Palmer’'s membranes had ruptured. Accordinigl$o Palmer’s medical records, these tests
ultimately produced negative results. Ms. Palmgues that these tests amgreliable. But that
argument merely complains that SMMC failed@ach a correct diagnosis. It does not establish
an EMTALA violation. See Repp43 F.3d at 522 (explaining that EMTALA is “not intended to
ensure each emergency room pat[eeteives] a correct diagnosis, lvather to ensure that each
is accorded the same level of treatment latyuprovided to patients in similar medical
circumstances.” (citation and int@lrguotation marks omitted)).

Also, Ms. Palmer argues, CNM Yunghans na€ggjuestionable prolonged” rupture of
membranes on her medical chart. Ms. Palmer artha this note establishes that SMMC never
determined the status of her membranes. BweiMs. Palmer never identifies where Patient
Care Protocol No. 308 required SMMC to detierihe status of a patient’'s membranes.
Instead, the policy simply requires an assesswiethie “status of membranes” using a vaginal
exam. Doc. 142-7 at 5. The summary judgnmeobrd establishes that SMMC complied with
this requirement. And no SMMg@rovider ever diagnosed Ms. Panwith membrane rupture.
Again, Ms. Palmer merely is complaining tteIMC’s assessment of her membranes produced
an incorrect diagnosis. But an incorrectgiasis will not establisan EMTALA violation.

The court also recognizes that Ms. Palaserts in the Pretrial Order that SMMC
violated Patient Care Protoddb. 308 by “performing vaginal exams without a physician order
on a patient less than 37 weeks, bright red bleeding . . . .” Dod29 at 3 (Pretrial Order 3.a.).
Patient Care Protoc®o. 308 provides:

physician order needed to perform digital exam for:
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a) gestation less than 37 weeks with without suspeetd spontaneous
rupture of membranes

b) bright red bleeding

c) diagnosis of placenta previa

d) when Fetal Fibronectin @rdered in pre-term labor
Doc. 142-7 at 5. The summary judgment facts, viewed in Ms. Palmer’s favor, establish she was
36.2 weeks pregnant when she presented at S8IBI@h Center. But the summary judgment
record contains no facts shawithat Ms. Palmer was experiencing “bright red bleeding” as
Patient Care Protocol No. 308 provides. Thertecognizes that Ms. Palmer’s medical chart
twice documents an “OB Vaginal Bleed” as “Piikged.” It also references the presence of
pinkish fluid after staff performed vaginal examBut her medicalecords never describe
“bright red bleeding.” And plaintiff provideso other admissible summary judgment evidence
to support her assertion that she experiencetitoregl bleeding when she presented herself to
SMMC.

And, even if SMMC had violated this gimm of Patient Car@rotocol No. 308 by
performing a digital exam on MBalmer without a physician’s order, Ms. Palmer fails to show
how this deviation from hospital policy was more thateaninimusne. As the Tenth Circuit
has explained, “[m]erde minimusyariations from the hospital'standard procedures do not
amount to a violation of hospital policyRepp 43 F.3d at 523. And so, EMTALA does not
“impose liabilities on hospitals for purely formalistic deviations when the policy had been
effectively followed.” Id. Here, the summary judgment factgwed in Ms. Palmer’s favor,
present no triable issue whether SMMC effeadinfollowed its policies. SMMC provided an

appropriate medical screeningessistent with Patient CaRrotocol—to determine whether

Ms. Palmer was experiencing a medical emergénigds. Palmer readily disagrees that SMMC

6 Plaintiffs’ Response in Opposition to SMMQ¥otion for Summary Judgment argues that Ms.

Palmer has claimed more than mdeeminimusrariations of hospital policy. Doc. 149 at 14. And citing
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provided an adequate medical screening. Butbmplaints assert# SMMC was negligent
when it performed that screening and producemhewrrect diagnosis. As already discussed,
such complaints cannot support an EMTALA violation.

SecondSMMC argues, Ms. Palmer cannot lgrisn EMTALA claim based on SMMC'’s
alleged negligence because EMTALA is not a moaldinalpractice statute. The court agrees.
The Tenth Circuit has made it clear that EMTALI& neither a malpractice nor a negligence
statute.” Repp 43 F.3d at 522 (citation and imt@l quotations marks omittedjee also Phillips
v. Hillcrest Med. Ctr,. 244 F.3d 790, 798 (10th Cir. 2001 EMTALA does not set a federal
standard of care or replacespexisting state medical negligenlaws.”). EMTALA “does not
provide a remedy for an inadequatenaccurate diagnosisPhillips, 244 F.3d at 798 (citations
omitted);see also idat 798-99 (holding that, &lbugh plaintiffs argued th&iospital staff “failed
to appropriately identify and/or appreciate tiravity of [plaintiff's] condition,” the record
established that the hospital “technically compligth their pre-existing standards,” and so “the
practical effect was an inadequate examinatiow’ ‘@he district court was, as a matter of law,
correct in stating no evidence of BMTALA claim was presented”).

Like the plaintiffs inPhillips, Ms. Palmer complains here about SMMC'’s diagnosis. She

argues that SMMC staff acted negligently wiieey purportedly provided her an inadequate

the court’s ruling on defendants’ Mons to Dismiss, Ms. Palmer contends that the court already has
“dismissed” SMMC'’s argument that she merely asstminimusiolations of hospital policyld. Ms.
Palmer’s argument confuses the pragediposture of the court’s earlier ruling and the parties’ arguments
on summary judgment.

At the pleading stage, the court held ttet Complaint’s allegations “as pleaded—assert[ed]
more tharde minimusviolations of hospital policy” and thus “plaintiff Teresa Mary Palmer [had] asserted
facts sufficient to state a plabi claim against SMMC under EMTALA.” Doc. 84 at 12. But, on
summary judgment, Ms. Palmer—as the non-mgyiarty on SMMC’s summary judgment motion—
“may not rest on [her] pleadings, but must bring forward specific facts showing a genuine issue for trial
[on] those dispositive matters for which [she] carries the burden of priaiihady v. City of Kiowa
590 F.3d 1161, 1169 (10th Cir. 2010) (quotilegkins v. WoqB1 F.3d 988, 990 (10th Cir. 1996)). For
reasons explained, Ms. Palnfails to carry that summary judgment burden here.
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medical screening that failed to diagnosa the was experienciagtive labor. And, she
contends—albeit without any ewdtiary support or expert opon—that she was in active labor
when SMMC discharged her from its Birth Center. Thus, Ms. Palmer argues, SMMC violated
EMTALA because it dischargdter when she was in an urgtacondition. But again, Ms.
Palmer’s complaints amount simply to allegasiaf inaccurate and inadequate diagnosis. And,
the Tenth Circuit has emphasized that suclgatiens will not supporn EMTALA violation.

See, e.gPhillips, 244 F.3d 798Repp 43 F.3d at 522.

Third, SMMC contends, Ms. Palmer has addusedacts showing that any of SMMC'’s
staff actually knew that her membranes had r@atuor that she was in active labor when she
presented at the hospital on November 5, 2BEMTALA requires a plaintiff to “prove the
hospital had actual knowledgetbk individual’s unstabilizedmergency medical condition to
succeed with a claim” under the statutérban ex rel. Urban v. Kingd3 F.3d 523, 526 (10th
Cir. 1994). Here, Ms. Palmer cites severabmns that show—she claims—SMMC'’s providers
knew that Ms. Palmer was in active labor.cDd49 at 15. They include her symptoms of
cramping, leaking fluidand vaginal bleedingld. Although the summary judgment record
establishes that Ms. Palmer had these symgtoo summary judgment facts establish that
SMMC providersactually knewthat she was in active laboedause she was exhibiting these
symptoms. To the contrary, viewing the suamyjudgment facts in Ms. Palmer’s favor, her
medical chart establishes that SMMC provid@mscluded that she was in false labor based on
other symptoms she was exhibiting. Thus, noaealsle jury could conclude from the summary
judgment facts that SMMC actually knew tihég. Palmer was in active labor and in an
unstabilized emergency condition when SMMGatharged her from the Birth Center on

November 5, 2014.
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Finally, SMMC argues, the summary judgmesntts present no genuine issue of an
EMTALA violation because Ms. Palmer concedeat no one at SMMC asked about her ability
to pay for the care that she was receivingrduthe more than five hours that SMMC staff
assessed and monitored her at the Birth €ems explained, @gress’s purpose when
enacting EMTALA was “to address the problemdfmping’ patients in need of medical care
but without health insurance Phillips, 244 F.3d at 796. Here, the summary judgment record
contains no facts creating a genuissue whether SMMC was tryirig avoid giving care to Ms.
Palmer because it was concerned about her ability to pay. To the contrary, the summary
judgment facts establish that no aneer asked Ms. Palmer about ability to pay for care.

For all these reasons, the summynadgment facts viewed in Ms. Palmer’s favor present
no triable issue of an EMTALA violation. Th®urt thus grants SMME€ Motion for Summary
Judgment against Ms. Palmer’s EMTALA clailso, the court denies plaintiffs’ Motion for
Summary Judgment on Ms. PaliseEMTALA claim. The summary judgment facts—when
viewed in SMMC'’s favor—fail to establish th&MMC violated EMTALA as a matter of law.

B. Plaintiffs’ Intentional Inflicti on of Emotional Distress Claim

All four plaintiffs assert a Kansas statavlalaim for intentional infliction of emotional
distress. Before addressing the only remainiagrcin this case, the court considers whether it
should exercise supplemental jurisdiction ovefTihe parties invoke the court’s federal question
jurisdiction. SeeDoc. 129 at 2 (Pretrial Ord§ 1.a.) (reciting that subgt matter jurisdiction is
invoked under 28 U.S.C. § 1331 and is not disput@dit, because the court has concluded that
defendant SMMC deserves summary judgmeatre Ms. Palmer's EMTALA claim—the only
federal claim asserted in this lawsuit—twurt may decline to exercise supplemental

jurisdiction over plaintiffs’ remiaing state law claim. 28 U.S. § 1367(c)(3) (“The district
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courts may decline to exercise supplementasgliction [when] the distct court has dismissed
all claims over which it heoriginal jurisdiction.”).

The decision in this circumstance whetteeexercise supplemental jurisdiction is
committed to the district court’s sound discretidxum v. U.S. Olympic Comn389 F.3d 1130,
1138-39 (10th Cir. 2004). Indeed, the Tenth Gircas expressed a gengpeaeference that a
district court decline jurisdiction over statevialaims if it dismisses all federal claimSee
Smith v. City of Enid ex rel. Enid City Commi49 F.3d 1151, 1156 (10th Cir. 1998) (“When all
federal claims have been dismissed, the court arayusually shoulddecline to exercise
jurisdiction over any remainingtate claims.” (emphasis added)). The Supreme Court has
sharpened the analysis. Its ngjs direct district courts, wheateciding whether to maintain
supplemental jurisdiction over state law claims;aasider “the valuesf judicial economy,
convenience, fairness, and comity . . Carnegie-Mellon Univ. v. Cohjl484 U.S. 343, 350
(1988);see also Wittnev. Banner Health720 F.3d 770, 781 (10th Cir. 2013) (“[W]e have said
the court should consider retaigistate claims when, given theiur@ and extent of pretrial
proceedings, judicial economy, convenierarg] fairness would be served by retaining
jurisdiction.” (citation and internal quotation marks omitted)).

Here, the court concludesatithe governing factorsvar the court exercising its
supplemental jurisdiction over plaintiffs’ remaigi state law claim. Thpretrial proceedings
mostly are complete. Discovery is closed, amdgéarties have filed summary judgment motions.
Judicial economy favors thewart deciding the state law alanow on the complete summary
judgment record that the parties have worked carefully to assemble and submit. Also,
convenience favors the court exercising its supplgal jurisdiction because—again, the court

can decide this claim now—withotgquiring plaintiffs to pay toefile their state law claim in
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state court. Also, this resultmt unfair. Plaintiffs choseighforum by filing their federal and
state claims here in federal couB8eeDoc. 1 (Complaint). Appiing its discretion, the court
thus decides to exercise suppletaéjurisdiction over plaintiffs’ renaining state law claim.

As the court previously has recognizedati¢as has set a very high standard for the
common law tort of intentional infliction of ertional distress or, as it ®metimes referred to,
the tort of outrage.’P.S. ex rel. Nelson v. The Farm, |i&58 F. Supp. 2d 1281, 1304 (D. Kan.
2009) (citation and interngjuotation marks omitted$ee also McCall v. Bd. of Comm’rs of Cty.
of Shawneeg291 F. Supp. 2d 1216, 1229 (D. Kan. 2003) &i@s of outrage in Kansas are
reserved for the most egregious circumstangesitdeed, “[tihe ovevhelming majority of
Kansas cases have held in favor of defendamthie outrage issuenfiing that the alleged
conduct was insufficiently ‘outrageouss support the cause of actiorLindemuth v. Goodyear
Tire & Rubber Cq.864 P.2d 744, 749 (Kan. Ct. App. 1993).

In Kansas, intentional iti€tion of emotional distresquires the following four
elements:

(1) The conduct of the defendant was intentional or in reckless
disregard of the plaintiff;(2) the conduct was extreme and
outrageous; (3) there was a causal connection between the
defendant’s conduct and the plaifsi mental distress; and (4) the
plaintiff's mental distress was extreme and severe.
Valadez v. Emmis Commc;r&29 P.3d 389, 394 (Kan. 2010) (citimgiwo v. Vu 822 P.2d
1024, 1029 (Kan. 1991)).

Defendants assert that the summary judgreersience—even when viewed in plaintiffs’

favor—presents no triable issue on either tlomsd or fourth elements because no reasonable

jury could conclude either &it: (1) defendants’ conduct wastreme and outrageous, or (2)

plaintiffs sustained extreme and severe metisdiess. Also, defendaktid America Physician
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Services, LLC (“MAPS”) asserts that the suarnjudgment facts present no genuine issue
whether MAPS participated in any conduct thlaintiffs complain occurred on November 5,
2014. And, MAPS contends, Kansas law imposes no vicarious liability on MAPS for the actions
or inactions of another Kanshealthcare provider. First, the court addresses MAPS'’s liability
arguments. Next, it considers the second and falethents of plaintiffsintentional infliction
of emotional distress claim.
1. MAPS’s Liability Arguments

Defendant MAPS asserts that the summadgment record contains no facts showing
that it committed any acts thebuld support the inteioinal infliction of enotional distress claim
plaintiffs assert against thieefendant. The court agreds. her testimony, Ms. Palmer
explained that she has sued MAPS because BuaRi is a member of its healthcare practice
group. SeeDoc. 135-7 at 29 (Teresa Mary Palnbap. 109:12-15). Similarly, Ms. Palmer’s
mother and father testified that they havedsMAPS because Dr. Piquard and Dr. Magee have a
professional affiliation with MAPS. Doc. 13bat 15-16 (Teresa Marita Palmer Dep. 55:22—
56:4, 57:4-9); Doc. 135-10 at 19 (James Williaedmer Dep. 70:13-23). And Ms. Palmer’s
husband testified that he bases his intentiorittion of emotional distress claim on the
misdiagnosis of false labor by the medical proxsdeho treated Ms. Palmer. Doc. 135-8 at 14
(Gary Dean Grider Dep. 49:9-20, 50:6-12).

But, in Kansas, “[a] health care provider. shall have no garious liability or
responsibility for any injury odeath arising out of the rendagi of or the failure to render
professional services inside or outside thisestgtany other health @aprovider . . ..” Kan.

Stat. Ann. § 40-3403(N)see also Cady v. Schro817 P.3d 90, 100 (Kan. 2014) (“[W]e

! The undisputed summary judgment facts establish that MAPS, Dr. Piquard, and Dr. Magee met

the requirements for coverage under the healthstabdlization fund as of November 5, 2014, and as
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reaffirm the holding in those cas that [Kan. Stat. Ann. §] 48403(h) absolves a health care
provider not just from vicarious liability béitom any responsibility, including independent
liability, where the injured party’s damages aerivative of and dependent upon the rendering
of or the failure to render professional services by another reakhprovider.”)Luttrell v.
Brannon No. 17-2137-JWL, 2018 WL 3032993, at *10«Dl Kan. June 19, 2018) (holding
that Kan. Stat. Ann. § 40-3403(h) immunizes healthgaoviders from liability for plaintiff's
state law claims that “arise out of another heedtte provider’s rendering of or failure to render
professional services”).

Here, plaintiffs’ Response in Opposititmdefendant MAPS’s summary judgment
motion confirms that plaintiffs base their intemal infliction of emotonal distress claim on the
treatment—or lack of treatment—that Dr. Piglhand Dr. Magee provided to Ms. Paim&ee
Doc. 140 at 10-11 (alleging that Ms. Palmer “waser seen by a physician, yet two different
MAPS physicians directed the emtinealthcare [Ms. Palmer] received” and that “this amounts to
outrageous conduct”). Under Kansas law, MA®8ot vicariously liable for acts by these
physicians. The court thus grants summadgment against the imttonal infliction of
emotional distress claim asserted against defendant MAPS. But, even if Kansas law permitted
plaintiffs to establish that MAPIS liable for Dr. Piquard and DMagee’s conduct, the court still
would grant summary judgment against plaintiffs’ intentional infliction claim because the
summary judgment facts—when viewed in pldis’ favor—present no triable issue on at least
two of the essential elements of the claiiie court explains why in the following two

subsections.

defined by Kan. Stat. Ann. 88§ 40-34@t,seq. Doc. 135-6 at 1-2 (Rita Noll Aff. 1 3-5). Thus, § 40-
3403(h) applies to shield MAPS from vicarious liability in this lawsuit.
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2. Extreme and Outrageous Conduct

The court grants summary judgment against plaintiffs’ intentional infliction of emotional
distress claim asserted agsti both defendants SMMC and MAPS because the summary
judgment facts—viewed in plaintiffs’ faverpresent no triable issue whether defendants
engaged in extreme and outrageous conductaug® no reasonable jurguld conclude that
defendants’ conduct was extreme and outrageotieisense required by Kansas law, plaintiffs
cannot establish the secoglément of an intentional inflictioof emotional distress claim. And
thus, plaintiffs’ claim fails as a matter of law.

The Kansas Supreme Court has definedtyipe of extreme and outrageous conduct
necessary to support an intemal infliction of emotional ditress claim. The purportedly
actionable conduct “must transcend a certain amount of criticism, rough language, and
occasional acts and words that are inconsiderate and uniiiathtlez 229 P.3d at 394. “The
law will not intervene where someone’s feelings merely are hidt."Instead, the claim
requires conduct “outrageous to the point that it goes beyond the bounds of decency and is
utterly intolerable ira civilized society.”Id. (citing Taiwo, 822 P.2d at 1029-30).

Here, no reasonable jury could concldiden the summary judgment facts that
defendants’ conduct was extreme adrageous. Plaintiffs assénat “[d]ischarging a high-risk
patient experiencing preterm labor . . . ang¢hcomplications” conistites an extreme and
outrageous act sufficient to support an intemdi infliction of emotional distress claim under
Kansas law. Doc. 149 at 15ee alsdoc. 145 at 18 (asserting tHalischarging a high-risk
patient in preterm labor with three complicatifactors that amounts tmtrageous conduct and
should not happen”). But the summary judgmeuntd don’t support this astien. As discussed

already, nothing in the summarnydigment record establishes that Ms. Palmer was in “preterm
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labor” when SMMC discharged her from its Bi@enter. Plaintiffs pointo various symptoms
that Ms. Palmer was experiencing and argueghatwas in active labor, but no medical provider
ever concluded that she was in active labatendhe was at SMMCAIso, plaintiffs have
identified no experts who will testify that Ms. Palmer was experiencing active labor when
SMMC discharged her from the Birth Cent@ihus, without expert sgimony, plaintiffs cannot
establish that any medical provider was negligemis or her treatment of Ms. Palmeéee,

e.g, Dawson v. Prager76 P.3d 1036, 1038 (Kan. 2003) (expiagnthat, in Kansas, “expert
testimony is necessary to prove a deviation ftbenstandard of cal®y a health care provider
where normal experience and qualifications of laypersons servingpes jeould not permit

them to draw proper conclusions”).

Viewing the summary judgment facts in pldfiist favor, they establish that SMMC staff
diagnosed Ms. Palmer as havingsélabor and discharged her frone hospital. Less than two
hours later, Ms. Palmer delivered her baby at hoAléghough plaintiffs asert that defendants’
conduct was extreme and outrageous, this aseafties not meet the stiard established by the
Kansas Supreme Court. Repeatedly, that court has affirmed judgment against outrage claims in
cases involving significantly more compellifagts than the ones presented. The Kansas
Supreme Court concluded thatbuconduct simply was not extreme and outrageous as matter of
law. See, e.gBurgess v. Perdy&21 P.2d 239, 243 (Kan. 1986) (affirming summary judgment
against an outrage claim broudfyta mother who was told thlaér son’s brain was in a jar);
Hoard v. Shawnee Mission Med. C862 P.2d 1214, 1225-26 (Kan. 1983) (holding that a
defendant hospital’s conduct was not extremeé outrageous when it erroneously informed
plaintiffs that their daughter was deaBRpberts v. Sayle637 P.2d 1175, 1180-81 (Kan. 1981)

(affirming summary judgment against an outratggm brought by a patient against a doctor who
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approached the patient, as she was on a gurribg abspital preparing for surgery, and told her
that he did not like her).

The summary judgment facts here—when vieweplaintiffs’ favor—simply provide no
basis for a reasonable jury to find the kincegfreme and outrageous conduct necessary to
support a claim for an intentional infliction underri§éas law. The courthtis grants defendants’
Motion for Summary Judgnm¢ against plaintiffs’ intentional infliction of emotional distress
claim for this reason. Also, the court denpaintiffs’ summary judgment motion seeking
judgment in their favor on their intentional infliction of emotional distress claim. The summary
judgment facts—viewed in defendants’ favor--fa establish that defendants’ conduct was
extreme and outrageous as a matter of law.

3. Extreme and Severe Mental Distress

The court also grants summary judgment agfgplaintiffs’ intenional infliction of
emotional distress claim for ametr, independent reason. Pldisthave failed to adduce any
evidence that would permit a reasonable jurfirtd that any of the four plaintiffs sustained
extreme and severe mental distress. Thisehewf an intentional infliction claim requires
emotional distress that “is sufficiently sevegenuine and extreme that no reasonable person
should be expected to endure iRbberts 637 P.2d at 1179. Although “[e]motional distress
passes under various hames such as m&uffaring, mental anguis nervous shock, and
includes all highly unpleasant mtal reactions, such as fright, horror, grief, shame,
embarrassment, anger, chagrin, disappointment, and worry[,] . . . it is only when emotional
distress is extreme that possible liability arisdsl.”’at 1180. “The extremdistress required
must be reasonable and justifieader the circumstances, and thean be no liability where the

plaintiff has appeared to suffekaggerated and unreasonable &onal distress, unless it results
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from a peculiar susceptibilityp such distress of whiche actor had knowledgeld. (citations
omitted). “The emotional distress musfaat exist, and it must be severdd. (citation
omitted).

Here, the summary judgment record camgaio evidence presenting a triable issue
whether any of the four plaintifisave sustained extreme and severe mental distress. Ms. Palmer
concedes that she sustained no physical injwiegsoever from giving bth to her son at home
on November 5, 2014. Also, Ms. Palmer testified that her son is normal and healthy. Ms.
Palmer has not sought any medigapsychological treatment agesult of the events of
November 5, 2014. No healthcare providerdiagnosed Ms. Palmer with anxiety or
depression because of the events of November 5, 2014. Also, Ms. Palmer has no medical
records showing that she has atyior depression. Ms. Palmestified that she has not sought
any spiritual meditationr alternative medicine care becausé¢haf events of November 5, 2014.
She has continued to work and earn income gihngeg birth. She has taken vacations, and she
has continued to contribute to her marriage. These factaatilermit a reasonable jury to
conclude that Ms. Palmer has sustained exti@miesevere mental distress necessary to support
an intentional infliction of emotional distress claifee, e.gValadez 229 P.3d at 395 (holding
no extreme and severe mental distress existidugh plaintiff felt physielly ill, afraid, and
cried, because the record showed no long-lastifegts or medical treatment or psychological
counseling resulting from defendahalleged outrageous condud®oberts 637 P.2d at 1181
(affirming summary judgment arabncluding no extreme and seealistress when plaintiff
expressed fright, embarrassment, and worry lmxgtlhe emotional distress suffered by her
was resentment and upset which normally re$rdta acts and criticisrwhich are inconsiderate

and unkind” but does not constitiaa actionable outrage clainbana v. Heartland Mgmt. Cp.
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301 P.3d 772, 781 (Kan. Ct. App. 2013) (affirming summary judgment and holding that
plaintiff's allegations of chest pain, dmmfort, crying, and increased heart and sleep
medications did not ris® the level of extreme or severe distress).

The other three plaintiffs—Ms. Palmer’s basd, mother, and father—were not patients
of SMMC on November 5, 2014. Thus, they btmsar intentional ifliction of emotional
distress claim on Ms. Palmer’s treatment at SMMEIish Center. LikeMis. Palmer, these three
plaintiffs never have sought any medical oygi®logical treatment because of the events of
November 5, 2014. They also have not tried salfrmedication. No healthcare provider has
diagnosed any of the three plaintiffs with angiet depression based on the events of November
5, 2014. And these three plaintiffs havetomned to work since November 5, 2014. The
undisputed facts—even when viewed in pldigtifavor—present no triaklissue whether these
three plaintiffs sustained extreme and seeenetional distress becauskthe events of
November 5, 2014.

In sum, no reasonable jury could find thaty of the four plaitiffs have sustained
extreme and severe mental distress sufficiestipgport an outrage claim under Kansas law.
Indeed, plaintiffs have identified no evidenoghe summary judgment record presenting a
triable issue whether any of theur of them have sustainathy emotional distress from the
events of November 5, 2014—much less distress that a jury could conclude amounts to extreme
and severe emotional distress. And, on sumnualyment, plaintiffs as the non-moving party
“must bring forward specific facts showing a genusmie for trial [on]hose dispositive matters
for which [they] carr[y] the burden of proofKannady v. City of Kiowg90 F.3d 1161, 1169

(10th Cir. 2010) (quotingenkins v. Woqd1 F.3d 988, 990 (10th Cir. 1996)). Plaintiffs here
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have failed to carry this burde The court thus grants surang judgment against plaintiffs’
intentional infliction of emtional distress claim for thisecond, independent reason.

Finally, the court denies plaiffs’ summary judgment motioseeking judgment in their
favor on their intentional infliction of ematinal distress claim. The undisputed summary
judgment facts—when viewed in defendants’ favéaei-to establish as a matter of law that any
plaintiff sustained extreme amsgévere mental distress.

V. Plaintiffs’ Motion in Limine (Doc. 119)

Plaintiffs also have filed Motion in Limine and Reque&ir Order Limiting Angela
Piquard, M.D.’s Testimony to Personal Knowledge Only. Doc. 119. With their motion,
plaintiffs ask the court to strike Dr. Piquar@’spert report because, they contend, it contains
misleading statements and omits material falitsat 4. Defendants construe plaintiffs’ motion
as aDaubertchallenge under Fed. R. Evid. 702 attB to defendants’ designated expert
witness. Doc. 126 at 1. Andefendants argue, plaintiffaubertchallenge fails because the
materials they cite to suppdheir motion lack any foundatiomd thus constitute hearsald. at
2. Thus, defendants ask the court to delayntiffs’ Motion in Limine.

The court has reached its decisions on thiegsacross motions for summary judgment
without considering Dr. Piquardexpert opinions or her refio And, because the court has
granted summary judgment for defendants and dismissed plaintiffs’ claims, the court need
not decide whether Dr. Piquard’s expert repodadmissible evidence. The court thus denies as

moot plaintiffs’ Motion in Limine.
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VI.  Conclusion

For the reasons explained above, the togtants defendantsummary judgment
motions. And the court denies plaintiffs’smary judgment motion. Also, the court denies
plaintiffs’ Motion in Limine as moot.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiffs’ Motion in
Limine (Doc. 119) is denied as moot.

IT IS FURTHER ORDERED THAT defendant Mid America Physician Services,
LLC’s Motion for Summary Judgnme (Doc. 133) is granted.

IT IS FURTHER ORDERED THAT defendant Shawnee Miss Medical Center,
Inc.’s Motion for Summary Judgemt (Doc. 141) is granted.

IT IS FURTHER ORDERED THAT plaintiffs’ Motion for Summary Judgment (Doc.
145) is denied.

IT IS SO ORDERED.

Dated this 8th day of November, 2018, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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