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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TERESA MARY PALMER, et al.,
Plaintiffs,

VS.

Case No. 16-2750-DDC-GLR

SHAWNEE MISSION MEDICAL

CENTER, INC. and MID AMERICA

PHYSICIAN SERVICES, LLC,

Defendants.

MEMORANDUM AND ORDER

This case arises from an unexpected homé thet appears to have a happy ending. On
November 5, 2014, a pregnant Teresa Mary Babwoke around 1:00 a.m. with cramps and
pain. She called her OB/GYN to report the symptois. Palmer’s doctor told her that she had
nothing to worry about but to call back if her pain increased. Around 2:00 a.m., Ms. Palmer’s
husband, mother, and father drove her to Shawnee Mission Medical Center (“SMMC”). SMMC
admitted Ms. Palmer to its Birth Center, where non-physicians examined her and observed her
for more than five hours. Eventually, SMMitagnosed Ms. Palmer with false labor and, around
7:30 a.m., discharged her from the hospital.

Back at home, Ms. Palmer continued to experience painful craih@sger duration and
increased frequency. Her family called 911, andSgdérsonnel responded. With the assistance
of EMS personnel, Ms. Palmer gave birth to $mm at 9:14 a.m., on theofir of a bathroom in
her home. Despite the unanticipatiocation of the birth, Ms. Palmer never alleges that she or

her infant son sustained any physical injufresn the labor and delivery at home.
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Based on these facts, Ms. Palmer, her husli@rdnother, and her father bring this pro

se lawsuit against SMMC and Mid America Phyait Services, LLC (“MAPS”) asserting five
claims for relief: (1) violation of the BEengency Medical Treatment and Active Labor Act
(“EMTALA"), 42 U.S.C. 8§ 1395dd, against SMM@) strict liability against SMMC and
MAPS; (3) res ipsa loquitur against SMMC avédPS; (4) intentional tort liability against
SMMC and MAPS; and (5) breach @ntract against SMMC and MAPS.

This matter comes before the court on two motions to dismiss. Docs. 51, 69. Both
SMMC and MAPS ask the court to dismiss thernkthat plaintiffs assert against them under
Federal Rule of Civil Procedure 12(b)(6) for fagito state a claim for relief. For the reasons
explained below, the court grants defendamistions in part and ahées them in part.

l. Motionsto Strike

Before turning to the motions to dismitise court addresses two pending Motions to
Strike. Docs. 65, 76. First, defendant SMMC nwigestrike plaintiffsResponse to its Motion
to Dismiss. Doc. 65. SMMC invokes Feddraile of Civil Procedure 11(b)(1) and D. Kan.
Rule 11.1, asserting that the cosibuld strike plaintiffs’ Responsecause plaintiffs filed it out
of time and without leavef court upon a showing of excusalreglect. Second, plaintiffs move
to strike defendant SMMC'’s Reply to SMMC's kflan to Dismiss. Doc. 76. Plaintiffs invoke
Federal Rule of Civil Procedure 12(f), ass®y that the court shodistrike the portion of
SMMC'’s Reply that responds to plaintiffs’ acctisa that SMMC falsified medical records.

The court begins with an observation about an increasing trend among litigants. This
trend consists of parties invoking these Ruleh@&ir motion practice, preferring to file motions

to strike an opposing party’s submission instesimply filing a response or reply that

! Because plaintiffs proceed pro se, tbert construes their pleadings liberallyee Hall v.

Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (holdihgt courts must construe pro se litigant’s
pleadings liberally and hold them to a less stringentdsrd than formal pleadings drafted by lawyers).
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addresses the improprieties or weaknessedadposing party’s submissi. It is a perplexing
trend. This practice needlessly multiplies the oitithat the court must rule, clogs the court’s
docket, and wastes judicial mgces. And, importany] the Rules that thgarties invoke here
provide the court with no authorityg strike the requested filings.

Rule 11(b)(1) provides that a party presentirigjreg to the court certifies that the party
is not presenting the filing “for any impropaurpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litigation.” Fed. R. Civ. P. 11(b)(1). A court may award
sanctions under Rule 11(c) for a violatiorsabsection (b), buinly “after notice and a
reasonable opportunity to respond=éd. R. Civ. P. 11(c)(1)A party also may move for
sanctions under this Rule, but subsection (c¥8uires the party to file a motion for sanctions
“separately” and the rule inclusl@ “safe harbor” provision. Thsafety mechanism requires the
moving party to serve the moti@m the opposing party 21 days befdiling it, thus giving the
opposing party an opportunity torcect the issue. Fed. R. Civ. P. 11(c)(2). Here, SMMC has
not filed a separate motion, and it provides riormation showing that it has complied with
Rule 11(c)(2)’'s requiremen%sAs our court has observed, ttiailure to comply with these
procedural requirements precludes an awaRudé 11 sanctions, and might even justify Rule
11 sanctions againshg moving party].”Berg v. FrobishNo. 12-1123-KHV, 2015 WL
8966960, at *1 (D. Kan. Dec. 15, 2015). The couniege SMMC’s motion to strike for this
reason.

Rule 12(f) provides that “[t{jheourt may strike from a pleading an insufficient defense or
any redundant, immaterial, impertinent, or scamgigimatter.” Fed. R. Civ. P. 12(f). Our court

has refused to apply Rule 12(f) to strikep@sses and replies to motions because this Rule

2 Indeed, SMMC filed its Motion to Strike on July 12, 2017—14 days after plaintiffs filed their
Response. Under these facts, SMMC could not hamglied with the 21-day safe harbor requirement in
Rule 11(c)(2).



applies only to “pleadings” and a response ompéyre a motion “is not ‘pleading’ that the
[c]lourt may strikeunder Rule 12(f).”Fox v. Pittsburg State Univ. _F. Supp. 3d __, 2017 WL
2735475, at *2 (D. Kan. June 26, 2017) (citing FedCR. P. 7(a) (listing documents considered
pleadings))see also Williams v. Alpine Banks of CpMo. Civ. A. 05CV02475WDMME, 2006
WL 905333, at *2 (D. Colo. Apr. 7, 2006) (denyingnation to strike because “[m]otions, briefs
in support of motions, responses to motions, refgbeesponses to motions, and other papers are
not pleadings under the Federal Rules and cdmnetricken by the [c]ourt under Rule 12(f)");
Watkins v. New Castle Ctyd74 F. Supp. 2d 379, 394 (D. Del. 2005) (denying a motion to strike
because “Rule 12(f) applies only to pleadings, not motions and related documents.”). Here,
plaintiffs moved to strike padf defendant SMMC's Reply to itdotion to Dismiss. The Reply
is not a pleading that the court may strike uritigle 12(f). The court ths denies plaintiffs’
Motion to Strike for this reason.

Also, our court disfavors motions to strikeandrith v. Garigliettji No. 11-2465-KHV,
2012 WL 171339, at *1 (D. Kan. Jan. 19, 20H1j'd, 505 F. App’x 701 (10th Cir. 2012);
Semsroth v. City of Wichitdlo. 06-2376-KHV-DJW, 2008 WL 45521, at *2 (D. Kan. Jan. 2,
2008);Nwakpuda v. Falley’s, Inc14 F. Supp. 2d 1213, 1215 (D. Kan. 1998). Courts usually
deny motions to strike absent a shiogvdf prejudice against the moving par§emsroth2008
WL 45521, at *2. And, “any doubt [about] the utility thie material to be stricken should be
resolved against the motion to strikd.&ndrith, 2012 WL 171339, at *1.

Even if the parties here had invoked the prapghority in their Motions to Strike, the
court finds no reason to strike any of the esjad filings. Defendant SMMC moves to strike
plaintiffs’ Response to SMMC'’s Motion to Dismibscause plaintiffs filed it six days late and

without leave of court uponshowing of excusable neglecAlthough the court does not



condone dilatory filing practices, SMMC fails sbow that it sustaineshy prejudice from the
late filing. These facts do not sugpstriking plaintiffs’ Response.

Plaintiffs’ Motion to Strike seeks to strikeportion of SMMC'’s Reply to the Motion to
Dismiss where SMMC asserts thaintiffs impropely and falsely have accused SMMC of
falsifying medical records. Plaintiffs’ Motion wer provides a reason for the court to strike the
material from the record. Instead, plaintiffierely dispute SMMC'’s denials that it falsified
medical records. Plaintiffs assert that thaye a valid basis to accuse SMMC of falsifying
medical records. And, plaintiffs cite sevieattached exhibits—medical records and an
investigation report—that, plaintiffs contend, suppoeirtlaccusations against SMMC.
Plaintiffs’ Motion demonstrates that the pastg&harply disagree whethgaintiffs’ accusations
against SMMC are true. But, none of plaintiisguments provide any reason for the court to
strike SMMC's Reply.

The court thus denies defendant SMMC’stido to Strike (Doc. 65) and plaintiffs’
Motion to Strike (Doc. 76).

. Motionsto Dismiss

The court now turns to the twaending Motions to Dismiss.

A. Factual Background

The following facts are taken from plaiffist Second Amended Complaint (Doc. 23).
The court accepts them as true and views timettme light most favable to plaintiffs. Burnett
v. Mortg. Elec. Registration Sys., In¢06 F.3d 1231, 1235 (10th Cir. 2013) (citBgith v.
United Statesb61 F.3d 1090, 1098 (10th Cir. 2009)). The court also construes plaintiffs’

allegations liberally because they proceed proSse Hall v. Bellmar935 F.2d 1106, 1110



(10th Cir. 1991) (holding that cots must construe pro se lgigt's pleadings liberally and hold
them to a less stringent standard tf@amal pleadings drafted by lawyers).

Around 1:00 a.m. on November2)14, Teresa Mary Palmawoke with cramps, pain,
and a vaginal bloody discharge. She calledntbmber on her OB/GYN'’s business card and
spoke with a nurse who said a doctor would leaflback. About five minutes later, a doctor
returned the call and toleker that she had “nothing to worry about,” but advised her to go to the
hospital if her pain increased.

Around 2:00 a.m., Gary Dean Grider (Ms. Pafsh@usband), Teresa Marita Palmer (Ms.
Palmer’s mother), and James William Palmer (Ms. Palmer’s father) drove Ms. Palmer to
SMMC’s Birth Center. At 2:32 a.m., SMMC adted Ms. Palmer to the Labor Triage section
for observation. Ms. Palmer complained of a new vaginal bloody discharge, abdominal cramps,
and pain.

After Ms. Palmer’s admission to the Bir€enter, several different healthcare
providers—none were physicians—examinedrhany times. These repeated examinations
produced inconclusive results. Also, SMMGfpemed fetal monitoring on Ms. Palmer. The
data from this monitoring was recorded on gpé@e chart. But, pages 26 to 31 were blank
because the fetal monitor was not working priyp SMMC maintains an on-call, in-house,
Board-certified, OB Hospitalist (@hysician) who is availal24 hours a day to respond to
obstetrical patients. SMMC never contacted this physician togedreatment for Ms. Palmer.

SMMC observed Ms. Palmer for more tHaure hours. During this period of
observation, Ms. Palmer demonstrated incre&gipginful cramps. But, SMMC eventually
diagnosed Ms. Palmer with false labor (Braxttioks contractions). And, at 7:38 a.m., SMMC

discharged Ms. Palmer to her home. Although REimer was able twalk without assistance



when SMMC admitted her, she required a wheslcwhen SMMC discharged her because she
was in so much pain. While sitting in theedichair, Ms. Palmer experienced a particularly
painful cramp in front of several providers anddical staff. Ms. Palmer had to stand up and
bend over to endure the pdims cramp caused her.

After Ms. Palmer returned home, she thomed to experience increasingly painful
cramps of longer duration amtcreased frequency. Ms.|Reer followed her discharge
instructions, took a Tylenol, and ti¢o sleep. She also tried tdaein a warm bath but painful
cramps gave her an uncontrollable urgedeeam and pound the wall with her fist.

The family eventually called 911, and B\vbersonnel responded. When an EMS
technician entered the house, he heard Msaéteés screams coming from a bathroom on the
other side of the house. The EMS technigaml, “That’s not Braxton Hicks.” EMS personnel
connected a fetal monitoring device to Ms. Ral@and examined her on the bathroom floor.
Based on the examination, EMS personnel told threlyathat they would have to deliver the
baby in the bathroom. At 9:14 a.m., Ms. Pairdelivered a baby boy at her home. This
happened one hour and 36 minutes after SMMQ discharged Ms. Palmer from its Birth
Center.

EMS personnel transported Ms. Palmer and her baby boy to SMMC's Birth Center by
ambulance. SMMC admitted Ms. Palmer émel baby for evaluation and care. The Second
Amended Complaint never alleges that this eabn revealed that Ms. Palmer or her baby
sustained any physical injuries from the homehbifhstead, it allegesdh*“[tlhe misdiagnosis
of Braxton Hicks contractionsKa False Labor) led to consequen, that once started, triggered
a cascade of irreversible, dangerous eventsingad the painful, unplanned home-birth without

the benefits of a physician’s assaiste or any pain medicationDoc. 23 at 6 (Compl. 1 39). It



also alleges that SMMC'’s disatge of Ms. Palmer has caused had her family to experience
“severe emotional distressltl. at 8, 11, 13, 16, 19 (Compl. {1 45, 56, 66, 78, 92).

A few days after the birth, Ms. Palmer’s father (James William Palmer) contacted the
Kansas Department of Health and Environm{&@DHE”) to complain about the treatment his
daughter received at SMMC's i Center. KDHE referred treomplaint to the responsible
federal agency—Centers for Medicare & Medicaatvices (“CMS”). Adederal law requires,
CMS investigated the complaint and condu@adinannounced on-site inspection of SMMC'’s
hospital facilities within 15 days of the complésivreferral to the agency. The investigation
determined that SMMC twice had violatEMTALA (42 U.S.C. 81395dd). CMS issued a
Statement of Deficiencies identifying those vimas of federal law. CMS also cited SMMC for
failing to provide Ms. Palmer with a propéedical Screening Examination and improperly
discharging her as amstable patient.

B. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) praegdhat a complaint must contain “a short

and plain statement of the claim showing thatpleader is entitled t@lief.” Although this

m

Rule “does not require ‘detailddctual allegations,” it demandsore than “[a] pleading that

offers ‘labels and conclusions’ or ‘a formulaicitation of the elements of a cause of action™
which, as the Supreme Court explained, “will not dashcroft v. Igbal556 U.S. 662, 678
(2009) (quotingell Atlantic Corp. v. Twomb)\b50 U.S. 544, 555 (2007)).

“To survive a motion to dismiss [under IRUW2(b)(6)], a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”

Id. (quotingTwombly 550 U.S. at 570). “A claim has fatplausibility wken the plaintiff

pleads factual content that allows the court to dimaweasonable inference that the defendant is



liable for the misconduct allegedId. (citing Twombly 550 U.S. at 556). “Under this standard,
‘the complaint must give the court reason to believetthaplaintiff has a easonable likelihood
of mustering factual support feneseclaims.” Carter v. United State$67 F. Supp. 2d 1259,
1262 (D. Kan. 2009) (quotingidge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177
(10th Cir. 2007)).

While the court must assume that the factual allegations in the complaint are true, it is
“not bound to accept as true a legal cosidn couched as a factual allegatioid” at 1263
(quotinglgbal, 556 U.S. at 678). “Threadbare recitalgshe elements of a cause of action,
supported by mere conclusory statements, do not suffice” to state a claim forBedief.v.
Foster, 596 F.3d 751, 756 (10th Cir. 2010) (quotlgbal, 556 U.S. at 678).

C. Analysis

Defendants SMMC and MAPs move to dismaidive claims that plaintiffs assert

against them. The court discusses eacim¢lseparately, in the following sections.
1. EMTALA Claim

Plaintiffs assert a claim amst defendant SMMC for violating EMTALA. EMTALA is
a federal statute that provides for civil peigaltfor hospitals and phiggans who negligently
violate the Act. 42 U.S.C. § 1395dd(d)(1). dityress enacted EMTALA in 1986 to address the
problem of ‘dumping’ patients in need of dieal care but without health insurancéhillips v.
Hillcrest Med. Ctr, 244 F.3d 790, 796 (10th CR001) (first citingAbercrombie v. Osteopathic
Hosp. Founders Ass'®50 F.2d 676, 680 (10th1CiL991); then citindgstevison v. Enid Health
Sys, 920 F.2d 710, 713 (10th Cir. 1990)). EMTALAqteres a participating hospital to comply
with two requirementsld. “First, the hospital must conduct anitial medical examination to

determine whether the patient is suffigrfrom an emergency medical conditiond:; see also



42 U.S.C. § 1395dd(a) (“[T]he hospital must providiean appropriate medical screening . . . to
determine whether or not an emergency medigadlition . . . exists.”). “The second obligation
requires the hospital, if an emergency medicabldoon exists, to stabilize the patient before
transporting him or her elsewherePhillips, 244 F.3d at 796ee alsal2 U.S.C. § 1395dd(b)

(“If . . . the hospital determines that the individual has an emergency medical condition, the
hospital must provide either . . . such furthedioal examination and such treatment as may be
required to stabilize the medicalrdition, or . . . transfer . . .¢hndividual to another medical
facility [after satisfying certaimequirements in] subsection (c) of this section.”). “To ensure
compliance with these obligations, Corgge€reated a private cause of actioRHillips, 244

F.3d at 796 (first citing 42 &.C. § 1395dd(d); then citirigepp v. Anadarko Mun. Hosg@.3

F.3d 519, 521-22 (10th Cir. 1994)).

The Tenth Circuit has cautiothehowever, that EMTALA “isieither a malpractice nor a
negligence statute.Repp 43 F.3d at 522 (citation and intafrquotation marks omitted). When
Congress enacted EMTALA, it never “intendeadl @&nsure each emergency room patient a
correct diagnosis, but rather toseine that each is accorded the same level of treatment regularly
provided to patients in similanedical circumstances.’Id. (quotingCollins v. DePaul Hosp.

963 F.2d 303, 307 (10th Cir. 1992)). So, to statéable EMTALA clam, a plaintiff must
allege that the treating hospital treated him ordiféerently than it woul treat other patients in
like circumstancesld. (“A hospital satisfies the requiremis of § 1395dd(a) if its standard
screening procedure is appliediformly to all patients in similar medical circumstances.”
(citation and internal quotation marks omittedpe also id(“[A] hospital violates [EMTALA]

when it does not follow its own standard procedurese€g alsdPhillips, 244 F.3d at 796-97
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(“A court should ask only whether the hospitahaikd to its own procedures, not whether the
procedures were adequate if followed.” §tibn and internal quotation marks omitted)).

Here, the Complaint alleges that SMNd@vided Ms. Palmer “an inappropriate,
disparate medical screening examination” thalated SMMC'’s “esthlished hospital policy,
federal anti-discrimination and state law, gwds] unlike the exams provided other similarly
situated patients.” Doc. 23 at 7 (Compl. 1.4B)so, it alleges that SMMC discharged Ms.
Palmer “in violation of established hospital ipg| EMTALA and other federal and state law,
and acceptable medical standards that reqpatients experiencing over five hours of
increasingly painful cramps tdnger duration and occurring mdrequently, not be discharged
until after the birth is completed and the patient stalieé.{Compl. 1 41).

The Complaint alleges that SMMC failed to stabilize Ms. Palmer before discharging her,
failed to provide a more qualified and traimaddical provider to resolve the discrepancies
revealed in Ms. Palmer’s many examinatioms] aever notified the proper authorities of a
suspected EMTALA violation withi2 hours as EMTALA requiredd. (Compl. 11 42, 43, 44).
And, it alleges that CMS concludedattSMMC twice violated EMTALA.Id. at 6 (Compl.

35). Plaintiffs assert that CMcited SMMC for failing to provide Ms. Palmer a proper Medical
Screening Examination and improperly disclagg\Vs. Palmer as an unstable paticlat.
(Compl. 1 36).

The court recognizes that theskegations are just that—allatjons that SMMC violated
EMTALA. Ultimately, to prevailon an EMTALA claim, a plaitiff must come forward with
properly admissible evidence capable of suppgtthe findings required for an EMTALA
violation. But, on a motion to dismiss, the domust accept the Complaint’s allegations as true

and view them in the light most favor to pl@ffs. Applying that standard, the court finds the

11



Complaint’s allegations sufficient to witlastd defendant SMMC’s Motion to Dismiss the
EMTALA claim asserted by plaintiff Teresa Mary Palmer.

SMMC disagrees. It contends that plaintiilegations, even if accepted as true, could
support no more thande minimuwariation from SMMC's standd screening procedures.
And, the Tenth Circuit has held thdg¢ minimusiolations are insufficient to impose liability
under EMTALA. Repp 43 F.3d at 523. While SMMC has portrayeppfaithfully, the facts at
issue inReppdiffer significantly from tle facts alleged hereReppaffirmed summary judgment
against a plaintiff's EMTALA claim, concludg that the summary judgment record showed
“minimal variations from the hospital’s enggncy room policy [that] did not amount to a
violation of the hospital’s stalard screening proceduredd. In contrast herghe court is not
considering whether plaintiffs have estalilid an EMTALA claim sufficient to survive
summary judgment. Instead, the court lookly ¢mthe Complains allegations which—as
pleaded—assert more thda minimusiolations of hospital policy Plaintiffs assert that SMMC
provided Ms. Palmer disparate medical tresitrthat violated hospital policy, including
allegations that SMMC failed to have more lified and trained medical providers examine her
and resolve the discrepancies in her other etiahsm Accepting these allegations as true and
viewing them in plaintiffs’ favor, the court conides that plaintiff Teresa Mary Palmer has
asserted facts sufficient to state a plausitdén against SMMC undé&iMTALA. So the court
denies SMMC’s motion as it applies to Ms. Palmer’s claim.

But, in contrast, the court concludes thatdheer three defendants lack standing to assert
an EMTALA claim based on the treatment SMMC provided to Ms. Palmer. EMTALA provides
that “[a]ny individual who suffers personal harmeagirect result of participating hospital’s

violation of a requirement of this section mayaiivil action against the participating hospital,
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obtain those damages available for personatynyuder the law of the State in which the
hospital is located[.]” 42 U.S.C. § 1395dd(d)(Beveral district courtisave interpreted the
statute’s use of the term “any individual” @@nferring standing onlgn a patient and not a
patient’s family members assead personal claims for emotial damages, derived from the
alleged EMTALA violation. Seee.g, Pujol-Alvarez v. Grupo HIMA-San Pablo, In249 F.

Supp. 3d 591, 595 (D.P.R. 2017) (holding that sumgiyamily members lacked standing to

bring EMTALA claim to recover emotional disss damages based on defants’ alleged delay

in providing medical treatment to the decedeitixon v. Bronson Health Care Grp., In&No.
1:14-cv-330, 2015 WL 1478020, at *4 (W.D. MiaViar. 31, 2015) (holding that a mother
lacked standing to bring an EMTALA claim bdsen emotional distress damages she sustained
from the loss of her sonPauly v. Stanford HospNo. 10-cv-5582-JF(PSG), 2011 WL 1793387,
*4 (N.D. Cal. May 11, 2011) (holding that a mother lacked standing to bring an EMTALA claim
based on treatment her daughter received andgitite policy concerns of reaching a contrary
conclusion: “Extending a privateght of action to a third partywhen the individual patient is

still living would result in a sigficant expansion of liability fohospitals subject to EMTALA’s
provisions.”).

Plaintiffs assert that the Sixth Circuit emtied EMTALA’s coveragéo non-patients in
Moses v. Providence Hospital & Medical Centers,,I661 F.3d 573 (6th Cir. 2009). But, the
facts ofMoseddiffer significantly from the facts here. Moses the plaintiff brought an
EMTALA claim against a hospital as the repentative of Marie Moses-Irons’ estatd. at 575.
Ms. Moses-Irons had taken her husband to the defendant’s hospital because he was experiencing
signs of illness including severe headaches, vomiting, slurred speech, disorientation,

hallucinations, and delusion$d. at 576. The hospital admittélge husband and examined him
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several times during a seven-day sthd.. But, the hospital never orgsd psychiatric treatment
for the husband and eventually discharged him to his hdmat 576—77. Ten days after
discharge, the husband mardd Ms. Moses-Irondd. at 577.

On summary judgment, the hospital argued tiratplaintiff lacked standing to sue under
EMTALA, but the district courhever addressed this issud. 577—78. The Sixth Circuit
considered the standing issue on appeal, hewegcognizing that EMTALA'’s statutory
language never mentions claims by non-patielitsat 580. The Circuit alsooted that no other
federal appellate court had addressed-party standing under EMTALAILd. But, the Sixth
Circuit reasoned that “the estatkthe individual who sufferedn actual personal injurfrings
the suit in this case, claiming personal harma dgrect result of theospital’s decision.”ld.
(emphasis added). The Circuit afsoind that the plain languagéthe statute “would seem to
include Plaintiff, whose suit alleges that Mosemf’ death was the direct result of the hospital’s
decision to release her husband before his psychiatric emergency medical condition had
stabilized.” Id.

Mosediffers from this case in many importamespects. Most significantly, it involved a
plaintiff bringing a lawsuit under EMTALA as the representative of someone whose death
allegedly resulted from the defendant hospitBRTALA violation. Plaintiffs here allege no
similar facts. Indeed, other courts have declined to folMmgesbecause it presents a distinct
fact pattern that differs from cases—Ilike tbis=—where the family members of a still-living
patient allege an EMTALA violation lsad on their own emotional distressee e.g, Mixon,

2015 WL 1478020, at *4 (expining that becauseMosesinvolved ‘actual personal injuryi.g.,
death) to plaintiff's decedentpurts in the Sixth Circuit v&@ subsequently distinguished

EMTALA claims, as is the case here,avh no such injuries are allegedPgauly, 2011 WL

14



1793387, *5 (finding thaloseswas limited to the unique facts of the case and following the
more persuasive authority ofstlict court cases holding thadn-patient family members lack
standing to sue under EMTALA). The court finds tti$ case presents facts similar to those in
MixonandPaulyand ones unlikboses. Ms. Palmer’s family members assert an EMTALA
claim based on alleged emotional distress thetagied from SMMC'’s treatment of their wife
and daughter. District countspeatedly have held that non-patient family members lack
standing to assert such claionsder EMTALA. The court thudismisses the EMTALA claims
asserted by Gary Dean Grider (Ms. Palmhbtsband), Teresa Marita Palmer (Ms. Palmer’s
mother), and James William Palmer (Ms. Palmer’s father).
2. Strict Liability

Next, defendants SMMC and MAPSove to dismiss plaintiffsstrict liability claim.
Plaintiffs’ Complaint asserts &, when defendants dischargedintiff Teresa Mary Palmer
from the hospital, their actions “amount|[ ] to actble negligence that rises to the level of an
abnormally dangerous activity” and “renders ptefants] in violatiof the Kansas Common
Law doctrine of Strict Liability.” Doc. 23 at 9-10 (Compl. 1 52).

In Kansas, strict liability “means liability ippsed on an actor apart from either (1) an
intent to interfere witla legally protected interestithout a legal justificabn for doing so, or (2)
a breach of a duty to exercise reasonahe (i.e., actionable negligenceWilliams v. Amoco

Prod. Co, 734 P.2d 1113, 1121 (Kan. 1987) (citing $&&r and Keeton on Torts 8§ 75, p. 534

3 Plaintiffs assert that defendant MAPS’ Motion to Dismiss is untimely. The court disagrees. On

March 30, 2017, Judge Rushfelt entered a Scheduling Order (Doc. 30) that required the parties to file
motions to dismiss by June 1, 2017. Doc. 30 at 2, 8. On June 1, 2017, MAPS filed a Motion for
Extension of Time to File Motions to Dismiss. ®&0. Judge Rushfelt granted that motion and ordered
defendant MAPS to file any motion to dismiss within 1¢gaf either (a) the court’s denial of plaintiffs’
motion for leave to amend to file a Third Amended Claimp, or (b) if the motion is granted, plaintiffs
filing of the Third Amended Complaint. Doc. 68n July 12, 2017, Judge Rushfelt denied plaintiffs’
Motion for Leave to File a Third Amended Complailtoc. 64. Fourteen days later, MAPS timely filed
its Motion to Dismiss. Doc. 69.
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(5th ed. 1984)). IWilliams the Kansas Supreme Court adopted § 519 and 8 520 of the
Restatement (Second) of Torts (197R). It held:

The general rule imposing strict liabyli in tort for abnormally dangerous

activities as set forth ithe Restatement (Second)Tadrts § 519 (1976) is stated

and adopted: (1) One who carries oranormally dangerous activity is subject

to liability for harm to the person, land, ohattels of anothieresulting from the

activity, although he has exercised the wioare to prevent the harm; and (2)

this strict liability is limited to the kindf harm the possibility of which makes the

activity abnormally dangerous.

In determining whether an activity aénormally dangerous, the following factors

are to be considered: (Bxistence of a high degree w$k of some harm to the

person, land, or chattels others; (b) likelihood that thearm that results from it

will be great; (c) inability to eliminate ¢éhrisk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage; (e)

inappropriateness of the activity to the glachere it is carried on; and (f) extent

to which its value to the community @utweighed by its dangerous attributes.

Restatement (Second) of Torts § 520 (1976).

Id. at 1115-16, Syl. 11 8, 9. Applying the Restatem&fiitiams concluded that “the drilling and
operation of natural gas wellsnst an abnormally dangerous activityrelation to the type of
harm sustained by [the plaintiffs]fd. at 1123.

Our court has observed that “Kansas cobaige traditionally defined ‘abnormally
dangerous activities’ very narrowly Anderson v. Farmland Indus., Ind.36 F. Supp. 2d 1192,
1201 (D. Kan. 2001) (Lungstrum, J.) (first citidglliams, 734 P.2d at 1123 (drilling and
operation of natural gas well was not abnormallyggsous activity for purposes of determining
whether to impose strict liabyi on gas company); then citil@alagna v. Shawnee C%68
P.2d 157, 168 (Kan. 1983) (trenching work was nanaerently dangerous activity); then citing
John T. Arnold Assocs. Inc. v. City of Wichia5 P.2d 814, 826 (Kan. Ct. App. 1980) (city’s
maintenance of water main was not an abnornailygerous activity) (furdér citation omitted)).

Here, plaintiffs cite no Kams cases holding that a mealiprovider engages in an

abnormally dangerous activity by providing medsatvices. And, the court’'s own research has
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revealed no such authority in Karss Plaintiffs also never disssiany of the factors recited in §
520 of the Restatement (Second) of Torts as amsourt must consider when determining
whether an activity is an abnormally dangerous. oAfter consideringhose factors here, the
court concludes that none suppibit conclusion that providing mieal care is an “abnormally
dangerous activity” in Kansas. Plaintiffs’ Compldimas fails to state aaim for strict liability
under Kansas law.
3. ReslpsaLloquitur

Next, defendants SMMC and MAPS ask the ttadismiss plaintiffs’ res ipsa loquitur
claim. Res ipsa loquitur means “the thing speaks for itsé&lfriigh v. Andrewsl91 P.2d 901,
903 (Kan. 1948). Res ipsa loquitur applies inligegce cases “when the initial fact, namely
what thing or instrumentality caused the aeaichas been shown then, and not before, an
inference arises that the injury or damage aecliby reason of the negligence of the party who
had it under his exakive control.” 1d. Then, “[t]he inference of negligence arising from the
initially established fact compels the defendangriter to relieve himself of liability, to move
forward with his proof to rebut the inference of negligendd.” The Kansas Supreme Court
thus has concluded that “the doctrine of resifmquitur is a rule advidence and not of
substantive law.”ld.; see also Bias v. Montgomery Elevator,(&GR82 P.2d 1053, 1055 (Kan.
1975) (“The doctrine of res ipsa loquitur . . . ileimded to operate solely as a rule of evidence
rather than as substantive law.”).

The Kansas Supreme Court applies “the doetafres ipsa loquitur . . . in a medical
malpractice action only where a layman iseabo say as a matter of common knowledge and
observation, or from the evidence can draw #&rémce, that the consequences of professional

treatment were not such as araiily would have followed iflue care had been exercised.”

17



Funke v. Fieldmanb12 P.2d 539, 550 (Kan. 19783ge also Frans v. GausmahP.3d 432, 439
(Kan. Ct. App. 2000) (“[R]es ipsa doctrinessldom applicable in actions for damages by
patients against physicians.”). Following thisstard, the Kansas Supreme Court has refused to
apply res ipsa loquitur when a medical procedsifso complicated as to lie beyond the realm of
common knowledge and experience of laymetoaghether such resultould not ordinarily
occur in the absence of negligenc&linke 512 P.2d at 550 (citingatro v. Lueken512 P.2d
529, 536 (Kan. 1973)kee also Frans P.3d at 439 (refusing tpjaly res ipsa loquitur where
“the identity of thecause of the injury was hotly contested”).

Even if plaintiffs could asse# separate claim for res ipsa loquitur, plaintiffs cite no
Kansas cases holding that a lay person psesecommon knowledge and experience to know
whether defendants negligently provided medozaik to Ms. Palmer when she presented to
SMMC'’s Birth Center with symptoms of paicramping, and discharge. This type of
determination typically requirexpert testimony. And, as shovinom the parties’ submissions,
the issue whether defendants provided Ms. Balrith adequate medical care is a “hotly
contested” oneFrans 6 P.3d at 439. The court thus comigs that plaintiffs’ Complaint fails
to allege facts sufficient taupport applying the doctrénof res ipsa loquitur. The court thus
dismisses plaintiffs’ res ipsa loquitur claim.

4. Intentional Tort Liability

Defendants next ask the courtdismiss plaintiffs’ claim fofintentional tort liability.”
Doc. 23 at 14. Plaintiffs’ Complaint never explsi—at least not clearly—what intentional tort
they allege defendants committed. In one palyrplaintiffs allegeéhat defendants committed
“six instances of medical battery . . . iohtion of the KansaSommon Law doctrine of

Intentional Torts.” Doc. 23 at 15 (Compl. § 71). another paragraph, plaintiffs allege that
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defendants’ conduct “was outrageous” and they ttacted with an evil motive and/or reckless
indifference to the rigistof Plaintiffs.” Id. at 17 (Compl. § 79).

To the extent plaintiffs assert a battery claing Complaint fails to allege facts sufficient
to support a battery claim under Kansas ldmwKansas, “[b]attery is defined as ‘the
unprivileged touching astriking of one person by another, done wiité intentof bringing
about either a contact or apprehension of contact, that is harmful or offensiv@dska v.
Scherzer156 P.3d 617, 622 (Kan. 2007) (quoting RIK. 3d 127.02 (further citation omitted))
(emphasis added). A battery claim is “groundpdn the actor’s intentiato inflict injury.” 1d.
(citation omitted). Here, plaintiffs allege fexcts capable of supporting a plausible finding or
inference that defendantgentionallyinflicted injury on Ms. Palmer. To the contrary, the
Complaint repeatedly alleges that defendants acted neglig&age.g, Doc. 23 at 3 (Compl. |
12 (alleging that defendants “negligently and cagieprovided care and treatment to Plaintiff
Teresa Mary Palmer”)). The Complathus fails to allege a battery claim under Kansas law.

To the extent plaintiffs aspire to assert a claim for intentional infliction of emotional
distress under Kansas law, it's a close questioether the Complaint alleges facts supporting a
plausible claim for relief. “Kansas has seteay high standard for the common law tort of
intentional infliction of emotionadlistress or, as it is sometimes$emeed to, the tort of outrage.”
P.S. exrel. Nelson v. The Farm, Ii858 F. Supp. 2d 1281, 1304 (D. Kan. 2009) (citation and
internal quotation marks omittedee also McCall v. Bd. of Comm’rs of Cty. of Shawnee, Kan.
291 F. Supp. 2d 1216, 1229 (D. Kan. 2003) (“Claimsuifage in Kansas are reserved for the
most egregious circumstances.tideed, “[tjhe overwhelming narity of Kansas cases have

held in favor of defendants on the outréggie, finding that the alleged conduct was
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insufficiently ‘outrageous’ t@upport the cause of actionlindemuth v. Goodyear Tire &
Rubber Cq.864 P.2d 744, 749 (Kan. Ct. App. 1993).
In Kansas, intentional ih€tion of emotional distresequires the following four

elements:

(1) The conduct of the defendant was intentional or in reckless

disregard of the plaintiff;(2) the conduct was extreme and

outrageous; (3) there was a causal connection between the

defendant’s conduct and the plaifsi mental distress; and (4) the

plaintiff's mental distress was extreme and severe.
Valadez v. Emmis Commc;r#&29 P.3d 389, 394 (Kan. 2010) (citihgiwo v. V822 P.2d
1024, 1029 (Kan. 1991)). Here, the Complaint alleges that defendants acted with “reckless
indifference” and engaged in “outrageous” coridbhat caused plaintiffs to sustain “severe
emotional distress.” Doc. 23 at 16—-17 (Comiifl.78, 79). Plaintiffs thus have pleaded the
elements of an intentional infliction of emmtial distress claim under Kasslaw. Whether the
facts alleged actually rise tbe level of “extreme and outramgs” conduct or produced “extreme
and severe” mental distress sufficient to support an intentional infliction claim under Kansas law
is a harder question. At this stage of the litmathowever, the court concludes that plaintiffs
have pleaded sufficient facts to deserve an dppity to discover adtibnal facts to support
their allegations. Whetherstiovery will reveal facts sufficient to support the “very high
standard for the common law tort of intemtal infliction of emotbnal distress” remains a
guestion for another daylhe Farm, InG.658 F. Supp. 2d at 1304. But, for now, the court
concludes that plaintiffs haveleded facts sufficient to “nudgég] an intentional infliction of

emotional distress claim “across the lfinem conceivable to plausible Twombly 550 U.S. at

570.
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Defendants argue that Kansas law prohilsgsovery for emotional distress suffered by
the plaintiff which is caused by the negligeméehe defendant unless it is accompanied by or
results in physical injury to the plaintiff. Hoard v. Shawnee Mission Med. C862 P.2d 1214,
1219-20 (Kan. 1983). “This rule, however, does ppiyawhere the injuriousonduct is willful
or wanton, or the defendant aetgh intent to injure.”ld. at 1220. As noted, plaintiffs have
alleged that defendants acted with reckled#ffierence. The couthus concludes these
allegations are sufficient to precludpplication of the rule announced Hgard. See Gould v.
Taco Bel] 722 P.2d 511, 518 (Kan. 1986) (defining “alwon act’ as something more than
ordinary negligence but less than a willful act. It must indicate a realization of the imminence of
danger and a reckless disregard andfeince to the consequences.”).

The court finds that plaintiffs have allegedtf&sufficient to stata claim for intentional
infliction of emotional distress under Kansas law.

5. Breach of Contract

Plaintiffs’ Complaint labels thitast claim as one for “contralability.” Doc. 23 at 17.
The court construes this claim as one assebtiagch of contract agat defendants SMMC and
MAPS. Defendants move to dismiss this clameduse they allege that plaintiffs’ claims sound
in tort, not contract.

Plaintiffs’ Responses to defdants’ Motions to Dismiss mer respond to the arguments
supporting dismissal of the contract claim. c®060, 72. Indeed, neither Response ever even
mentions the contract claim. The court tboacludes that plairffs have abandoned their
contract claim.See Hinsdale v. Cityf Liberal, Kan, 19 F. App’x 749, 768—69 (10th Cir. 2001)

(affirming district court’s disn@sal of plaintiff's equal proteotn claim after it concluded that
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plaintiff had abandoned the claim becausé&de not addressed it ms memorandum opposing
summary judgment).

And, even if not abandoned, plaintiffs’ Complaiails to state a breach of contract claim
as a matter of law because it never alleges themiselements of the claim under Kansas law.
See Stechschulte v. Jennin?@8 P.3d 1083, 1098 (Kan. 2013) (listing the elements of a breach
of contract claim under Kansas las: “(1) the existence of amtract between the parties; (2)
sufficient consideration to suppdhe contract; (3) the plaifits performance or willingness to
perform in compliance with theontract; (4) the defendant’sdach of the contract; and (5)
damages to the plaintiff caused by the breach.”).

I11.  Conclusion

For the reasons explainedetbourt denies defendant SMMC'’s Motion to Dismiss
plaintiff Teresa Mary Palmer's EMTALA claim. The court also denies defendants’ Motions to
Dismiss plaintiffs’ intentional infliction oémotional distress claim. The court grants
defendants’ Motions to Disss in all other respects.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendant Shawnee
Mission Medical Center’'s Motion tDismiss (Doc. 51) is granted part and denied in part.

IT ISFURTHER ORDERED THAT defendant Mid America Physician Services,
LLC’s Motion to Dismiss (Doc. 69) is gréed in part and deed in part.

IT ISFURTHER ORDERED THAT defendant Shawnee Mission Medical Center’s
Motion to Strike (Doc. 65) is denied.

IT ISFURTHER ORDERED THAT plaintiffs’ Motion to Strike(Doc. 76) is denied.

IT ISSO ORDERED.
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Dated this 21st day of November, 2017, at Topeka, Kansas.

s/ Danidl D. Crabtree
Daniel D. Crabtree
United States District Judge
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