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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TAMIKA J. PLEDGER,
Plaintiff,
V. Case No. 16-2770-JAR
JUDGE MICHAEL A.RUSSELL,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Tamika J. Pledger filed this mat{@o se on November 16, 2016, alleging that
Defendant Michael A. Russel, a state court judge, is biased against her and has committed, or has
conspired to commit, fraud and false impris@mnt. Specifically, first, Plaintiff alleges
Defendant appointed several atteys to represent her irceminal case for involuntary
manslaughter. She states that, because thieseeys “worked under [Defendant’s] leadership,”
they were not working to advance her interé&cond, she alleges Deflant falsely imprisoned
her after she was remanded into custody filinfato make bond because he was retaliating
against her for filing an ethics complaint agatmst. Third, she alleges that the Affidavit for
Application of Arrest Warrant wsanot signed by Defendant, soted no jurisdiction to proceed
with the criminal trial. Fourth, she allegestiDefendant ordered aropetency evaluation to
persuade public opinion amdohibit her from proceedingro sein her criminal case. In a
Report and Recommendation filed on December 7, 2016 (Doc. 5), Magistrate Judge Gerald L.
Rushfelt recommended that the case be dismisBles. matter is currently before the Court
upon Plaintiff’s filing of Objections to thReport and Recommendation on December 21, 2016
(Doc. 9). As will be discussed more fully below, the Court adopts the Report and

Recommendation and dismisses the case.
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Legal Standard

The standard the Court must employewhieviewing objections to a report and
recommendation can be found in 28 &8 636(b)(1), which provides:

A judge of the court shall make a de naeiermination of those portions of the

report or specified propogdindings or recommendatis to which objection is

made. A judge of the court may accept,cgjer modify, in whole or in part, the

findings or recommendations made by mhagistrate judge. The judge may also

receive further evidence or recommit thatter to the magistrate judge with
instructions:

The Tenth Circuit requires that objectidnsa magistrate judge's recommended
disposition “be both timely and specific to pgege an issue for de noveview by the district
court. . . .2 An objection is timely if it is made wih 14 days after service of a copy of the
recommended dispositidhAn objection is sufficiently spedf if it “focus[es] the district
court's attention on the factual and leigaues that areuly in dispute.? If a party fails to make
a proper objection, the courtdiaonsiderable discretion teview the recommendation under
any standard thait finds appropriaté.

Because Plaintiff proceegso se, the Court construes her pleadings liber&liowever,

the Court does not assume the role of her advécalso, Plaintiff'spro se status does not

excuse her from “the burden of alleging suffi¢igacts on which a recognized legal claim could

128 U.S.C. § 636(b)(1).

2 United Sates v. One Parcel of Real Prop., 73 F.3d 1057, 1060 (10th Cir. 1998ykins v. Koduri, No. 16-
4134, 2016 WL 5745550, at *1 (D. Kan. Oct. 3, 2016).

3 Fed. R. Civ. P. 72(b)(2).

* One Parcel of Real Prop., 73 F.3d at 10604dkins, 2016 WL 5745550 at *1.
® Summersv. Utah, 927 F.2d 1165, 1167 (10th Cir. 1991) (citations omitted).
® See Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).
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be based® Plaintiff is not relieved from complyingith the rules of th court or facing the
consequences of noncompliarice.
. Discussion
Judge Rushfelt recommended dismissal basdtiree grounds: (Defendant is entitled
to absolute immunity, (2) the Court lacks subjaatter jurisdiction, an@B) the Complaint fails
to state a claim. The Court agrees with Judge Rushfelt that all three grounds warrant dismissal.
First, Defendant is entitled to absolute immunftyn Sump v. Sparkman,** the Supreme
Court stated that a judgeestitled to judicial immunity if hdaas not acted in clear absence of all
jurisdiction and if the act was a judicial one. &ct is judicial if itis a function normally
performed by a judge and the parties deith the judge in his judicial capacit§. A judge acts
in complete absence of jurisdiction “[w]hereth is clearly no jurisdiction over the subject-
matter any authority exercised is a usurpedaith and for the exercise of such authority,
when the want of jurisdiction lenown, no excuse is permissibfé."Defendant had jurisdiction
to proceed with the criminal caagainst Plaintiff in state coutt. While Plaintiff alleges
Defendant did not have jurisdiction because a notary signed the Affidavit for Application for
Arrest Warrant instead of him, this is not ttese. The Affidavit for Application for Arrest

Warrant is allowed to be signed by a notary smylas the arrest warrant itself is signed by the

81d.

9 Ogden v. San Juan Cty., 32 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v. Price, 17 F.3d 1276, 1277
(10th Cir. 1994)).

1028 U.S.C. § 1915(e)(2)(B)(iii).

11435 U.S. 349, 359 (1978).

121d. at 362. See also Andrews v. Heaton, 483 F.3d 1070, 1076 (10th Cir. 2007).

13 qump, 435 U.S. at 356 n.6 (quotimByadiey v. Fisher, 80 U.S. 335, 351-52 (1871)).

4 qein v. Disciplinary Bd. of Sup. Ct. of N.M., 520 F.3d 1183, 1195-96 (10th Cir. 2008) (“[A] court
invested with jurisdiction over the subject matter in quaddioes not act in the clearsamce of all jurisdiction.”).



judge!® There is no allegation or evidence that #érest warrant was not signed by Defendant.
Further, the acts alleged are eglirjudicial. The act of requing a competency evaluation is a
judicial action. The act of neanding Plaintiff to custody becashe had no bond is a judicial
action. The act of appointing coungePlaintiff’'s criminal case ia judicial action. The act of
issuing an arrest warrant basadan affidavit is gudicial action. Therefore, Defendant is
entitled to absolute immunity.

Second, this Court agrees with Judge Rustifaltsubject matter jugdiction is lacking.
The United States District Courdse courts of limited jurisdiain, and Plaintiff bears the burden
of demonstrating subject matter jurisdiction baseceither the diversitgf the parties (under 28
U.S.C. § 1332) or based on aésal question presented by the claim (under 28 U.S.C. § 1331).
There is no allegation of diversiof the parties as Plaintifina Defendant are both citizens of
the state of Kansas, so Plaintiff must allegbject matter jurisdiction based on a federal
guestion. Subject matter jurisdiction based on a federal question arises from 28 U.S.C. § 1331,
which provides: “The district cotg shall have original jurisdiction of all civil actions arising
under the Constitution, laws, or treaties @& tnited States.” Under 28 U.S.C. § 1331,
“[flederal question jurisdiction st appear on the face of a plifits well-pleaded complaint®
“The complaint must identify the statutory or constitutional provision under which the claim
arises, and allege sufficierstdts to show that the casevise arising under federal law.”

In the Complaint, Plaintiff alleges jediction based on 28 U.S.C. § 455(b), § 144, § 453,

8 2680, the Eighth Amendment, and 8§ 9 of the ldarBonstitution. In her written objections,

15 see K.S.A. § 22-2302, 2304.
6 Martinez v. U.S Olympic Comm., 802 F.2d 1275, 1280 (10th Cir.1986).
4.



she alleges jurisdiction under 28 U.S.C. § 1983 and § ¥2®1aintiff is simply wrong on all
accounts. This Court does not have jurisdictioder 28 U.S.C. 8§ 1291 because this Court is not
a court of appeals and there has heefinal decision ofhe district court? Further, this Court
does not have jurisdiction under 28 U.S.@5%(b), § 144, § 453, or § 2680 because as Judge
Rushfelt correctly points out, these provisions applgderal judges, not state judges. Also,
this Court does not have jurisdiction under § #hef Kansas Constitution because this is a state
law claim and there is no supplentarurisdiction as there is noderal claim. Lastly, liberally
construing Plaintiff's Complaint, there is paisdiction for an Eighth Amendment violation
under 42 U.S.C. § 1983. The Eighth Amendtraplies only after adjudication of guiftand
these allegations only relate to pre-convictonduct. Further, Bintiff has not alleged
sufficient facts to make out a constitutional claim as will be described more fully below. Thus,
the Eighth Amendment is not implicated, antjsat matter jurisdictionloes not exist on this
ground.

While Plaintiff makes much of the factahDefendant did not have jurisdiction to
proceed on her criminal case in state court,dbiss not establish jurisdiction in this matter
before this Court. Plaintiflleges in her objections thaefendant lacked subject matter
jurisdiction in her criminal case before him besathe Affidavit for Application of the Arrest
Warrant was not signed and swamnhim. As discussed aboueefendant had jurisdiction to

proceed with the criminal case against Plaintifowever, even assuming a lack of jurisdiction

18 While the Court considers and rejects these gmimmjurisdiction, these grounds are not properly
asserted on the face of the Complaintezpiired by Tenth Circuit case laeeid.

1928 U.S.C. § 1291 (“The courts appeals (other than the United 8&€Court of Appeals for the Federal
Circuit) shall have jurisdiction of appeals from all final démis of the district courts of the United States . . . .").

20 Bgl| v. Wolfish, 441 U.S. 520, 535 n.16 (197S10use v. Price, 294 F. App’x 426, 427 (10th Cir. 2008).



in state court, the lack of subject matter juddn in a state coudase does not establish
subject matter jurisdiction in this proceeding.

Third, Plaintiff has failed to state a claim fwhich relief may be gmted. While Plaintiff
does not clearly make an argument to this gddarher objections ly®nd merely stating the
relief that she seekthe Court finds Judge Rushfelt’s fimdis to be correct. Plaintiff has
provided nothing to indicate that Defendanbigsed against her beyond her mere assertion. As
Judge Rushfelt pointed out, Plaintiff has providekileits with the Complainthat contradict her
assertions of bias, including tdesmissal of her ethics complaimgainst Defendant. Attached to
her objections to the Report and RecommendalR@intiff provided affidavits of eight people
that initialed that they withessed Defendant géeased toward[]” Plaitiff and “retaliat[ory]
against Tamika Pledger for standing up for hersélftiowever, these are legal conclusions and
not proper evidence to further her claim. Pi#fihtas not asserted a claim upon which relief may
be granted.

IT ISTHEREFORE ORDERED BY THE COURT that the December 7, 2016 Report
and Recommendation (Doc. 5) shall be adoptetthé&yCourt as its own. Plaintiff’'s Complaint
shall bedismissed. Plaintiff’s Motion for Leave to Paeed In Forma Pauperis (Doc. 3) is
denied as moot.

IT 1SSO ORDERED.

Dated: January 6, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATESDISTRICT JUDGE

“ Doc. 9-1 at 42, 49, 51, 53, 56, 61, 65, 69.



