Cavlovic v. J.C. Penney Corporation, Inc. Doc. 47

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANN CAVLOVIC, )
individually and on behalf of )
those similarly situated, )
)
Raintiff, )
)
V. ) CaséNo. 17-cv-2042-JAR-TJJ
)

J.C. PENNEY CORPORATION, INC., )
Defendant. )

MEMORANDUM AND ORDER

Plaintiff Ann Cavlovicbrings this putative class amti against Defendant J.C. Penney
Corporation asserting claims for violations of¢iKansas Consumer Protection Act (“KCPA")
and unjust enrichment. Plaintifieges Defendant’s advertisemenfsts “original,” “regular,”
“former,” and “sale” prices and their corpgeding price discounts are fraudulent and deceptive.
This matter is before the Court on DefendaMotion to Stay Proceedings and Compel
Arbitration (ECF No. 31). Defendéarequests that the Court stay these proceedings and compel
Plaintiff to arbitrate her indidiual, non-class claimsursuant to arbittéon provisions in her
JCPenney credit card agreement and JCPenn&yds program agreement. For the reasons

discussed below, the motion to compel arbitration is dehied.

! Plaintiff filed her Class Action Petition for Damages (ECF No. 1-1) in Wyandotte County District
Court on December 16, 2016. Defendant remdliedcase to federal court on January 20, 2017.

2 K.S.A. 50-623 et seq.

® This motion was referred to thdersigned Magistrate Judge pursuant to 28 U.S.C. § 636(b).
SeeOrder Referring Motion, ECF No. 40. The undersjMagistrate Judge will enter a memorandum and
order rather than a report and recommendation becasss from the District of Kansas have held that a
motion to stay proceedings and compel arbitratiarois-dispositive and within the magistrate judge’s
authority.See Wilken Partners, L.P. v. Champps Operating Cbip. 11-CV-1005-EFM-KGG, 2011 WL
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Summary of the Parties’ Arguments

Defendant argues all of Plaintiff's claimsasubject to bindingndividual (non-class)
arbitration under two separatd#ration agreements: one set auher credit card agreement and
one set out in the terms and conditions of Ddént’s rewards program. Defendant argues that,
because Plaintiff used her JCPenney credd oa September 23, 2014 to purchase the gold hoop
earrings that are the basis feer claims against Defendant for fraudulent and deceptive
advertising of prices and discosrin that jewelry, Plaintiff’'s clais are subject to arbitration
pursuant to the terms of her citethrd agreement. Defendartteanatively argues that, because
Plaintiff used the JCPenney rewards program and obtained rewards credit points for the jewelry
purchase, her claims are likewise subject biti@tion under the terms and conditions of the
rewards program agreement.

Plaintiff argues she never agreed to arbitrate any of the claims she presently asserts against
Defendant, and the arbitrationopisions Defendant relies uponita motion do not apply to her
claims in this case. She also argues tha208 credit card agreentédefendant relies upon has

been superseded by later versionataining materially different provisions regarding arbitration.

1257480, at *1 (D. Kan. Apr. 4, 2011) (noting “distrioucts that have considered the nature of an order to
stay proceedings pending arbitration and to calrapbitration have concluded that these are
non-dispositive orders”)Jackman v. Jackmaio. 06-1329-MLB-DWB, 2006 WL 3792109, at *2 (D.

Kan. Dec. 21, 2006) (“[B]ecause an Article Ill judg@l ultimately be required to confirm, modify, or
vacate any arbitration award, the order to stay prarnge@nd compel arbitration is non-dispositive and is
within the magistrate [judge]'s authority.’But see Walter v. Mark Travel Corplp. 09-1019-EFM, 2013
WL 5276143, at *4 (D. Kan. Sept. 18013) (noting the law in the TdénCircuit is not settled whether an
order compelling arbitration is non-dispositive or dispositive).



Il. Law Regarding Arbitration Provisions

The Federal Arbitration Act (“FAA™ provides that “[a] writte provision in any . . .
contract evidencing a transaxct involving commerce to settley arbitration a controversy
thereafter arising out of sucntract or transaction . shall be valid, irrevocable, and
enforceable, save upon such grounds as eXeivatr in equity for the revocation of any
contract.® The FAA permits courts to stay litigati in favor of arbittion and to compel
arbitration® Under section 4 of the FAA, a party agged by the alleged failure or refusal of
another party to arbitrate may mdee an order compelling arbitratidn. Before entering orders
directing parties to proceed aobitration, courts must be “ssfied that the making of the
agreement for arbitration or the failure to comply therewith is not in i€stigg United States
Supreme Court has interprete@sk provisions to manifest a “liberal federal policy favoring
arbitration agreements.”

But despite this liberal policy, the presunaptiof arbitrability “falls away,” when the
parties dispute whether a valid and enéable arbitration agreement exi€ts[A]rbitration is a

matter of contract,” and parties cannot be requinexlibmit to arbitration any dispute which they

*9U.S.C. §1etseq.
®9U.S.C.§2.

® Seed U.S.C. 8§ 3 and 4.
"9U.S.C.84.

8 9 U.S.C. § 4. See al$¢tat’l Am. Ins. Co. v. SCOR Reinsurance,362 F.3d 1288, 1290 (10th
Cir. 2004) (A court may compel arbitration “only ernsatisfied that the making of the agreement [to
arbitrate] is not at issue.”).

® Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24 (1983).

1% Riley Mfg. Co. v. Anchor Glass Container Corfs7 F.3d 775, 779 (10th Cir. 1998).



have not agreed so to subitNor does the FAA prevent parties who do agree to arbitrate from
excluding certain claims from theae of their arbitration agreeméAtCourts are required to
simply enforce privately negotiated agreementrbatrate, like other contracts, in accordance
with their terms:®> When deciding whether the partiesesy to arbitrate a certain matter
(including arbitrability),courts generally “should apply ordinastate-law pringles that govern

the formation of contracts:*

When there is a dispute between the pargarding whether an arbitration agreement
exists, the party moving to compel arbitoatibears a burden similar to the one a summary
judgment movant faces—it must keaan initial showing tha valid arbitration agreement
exists™ In other words, the party seeking to c@harbitration has the burden to “present

evidence sufficient to demonstrateenforceable agreement to arbitrat®.”

1 AT&T Techs., Inc. v. Commc’ns Workers of Mii5 U.S. 643, 648 (198&towsam v. Dean
Witter Reynolds, Inc537 U.S. 79, 83 (2002%ee alsdHoward v. Ferrellgas Partners, L.P748 F.3d 975,
977 (10th Cir. 2014) ( “Everyone knows the Federalittabon Act favors arbitration. But before the Act’'s
heavy hand in favor of arbitration swings into pla, ffarties themselves must agree to have their disputes
arbitrated.”)(citingAT & T Mobility LLC v. Concepciqri31 S. Ct. 1740, 1745 (2011)).

12 \/olt Info. Scis., Inc. v. Bd. of Trustees of Leland Stanford Junior \48@9.U.S. 468, 478
(1989).

13 |d. (citing Prima Paint Corp. v. Flood & Conklin Mfg. G888 U.S. 395, 404 n.12 (1967) (the
FAA was designed “to make arbitration agreements as enforceable as other contracts, but not more so.”)).

!4 First Options of Chicago, Inc. v. KaplaBl4 U.S. 938, 944 (1995).
1% Hancock v. Am. Tel. & Tel. Co., In@01 F.3d 1248, 1261 (10th Cir. 2012).

'® SmartText Corp. v. Interland, In@96 F. Supp. 2d 1257, 1263 (D. Kan. 2003).



1. Arbitration Provisions at Issue

A. Arbitration Provisions in Plaintiff's JCPenney Credit Card Agreement

1. The 2008 Agreement

In its motion to compel arbitration, amsemorandum in support, Defendant relied upon
arbitration provisions containéd the 2006 credit card agreemenand subsequent 2008 notice
of change in term¥ which were mailed to Plaintiff wheshe opened her JCPenney credit card
account with GE Money Bank in February 2G0W with her April 28, 2008 billing statement
(hereinafter collectively, #1“2008 Agreement”). Defendant attached the April 20, 2017
Declaration of Martha Koehler, Managgf Litigation Support for Synchrony Barik to support
its assertion that Plaintiff's JCPenney credrdcagreement included a “broad agreement” to

arbitrate her claims. The 2008 Agreement aord the following arlbration provision:

ANY PAST, PRESENT, OR FUTURE LEGAL DISPUTE OR CLAIM OF ANY
KIND, INCLUDING STATUTORY AND COMMON LAW CLAIMS AND
CLAIMS FOR EQUITABLE RELIEF,THAT RELATES IN ANY WAY TO
YOUR ACCOUNT, CARD OR THE REATIONSHIPS THAT ARISE FROM
YOUR ACCOUNT, THIS AGREEMEN OR ANY PRIOR AGREEMENT OR
ACCOUNT, INCLUDING THE ENFORCEABILITY OR SCOPE OF THIS
PROVISION OR DISPUTES OR CLMS THAT AROSE BEFORE THIS
PROVISION’S EFFECTIVE DATE, (“CLAIM”) WILL BE RESOLVED BY
BINDING ARBITRATION IF YOU, WE OR JCPENNEY ELECTS TO

" THE JCPENNEY CARD, CREDIT CARBGREEMENT, RETAIL INSTALLMENT
CREDIT AGREEMENT, Nonnegotiable Consumsote (July 2006), ECF No. 32-1 at 7-8.

8 IMPORTANT NOTICE REGARDING JCPENNEY CREDIT CARD ACCOUNT, GE
MONEY BANK (April 2008), ECF No. 32-1 at 10-11.

9 Synchrony Bank is a federal savings association that has a number of credit card programs,
including a JCPenney-branded credit card programclt@ony Bank was formerly known as GE Money
Bank before 2011, and GE Capital Rieffiamm October 1, 2011 until June 2, 2014. Koehler’'s Declaration
states she is familiar with the manner in which itreakd agreements are maintained and the manner in
which mailings are sent to Synchrony Bank cardholders, and she addresses specifically the opening and
history of Plaintiff’'s JCPenney credit card account. Koehler Decl., ECF No. 32. Future references to
Synchrony Bank herein will include the GE predecessor entities.



ARBITRATE.

*k%

As used in this [arbitration] provisiofiVe,” “Us,” and “Our” mean (1) GE Money

Bank and all of its parents, subsidiaries, affiliates, predecessors, successors,

assigns, employees, officers and directoodi€ctively, the “Bank”), and (2) J. C.

Penney Corporation, Inc. and all of its pasg subsidiaries, affiliates, predecessors,

successors, assigns, employees, officers and diréCtors.

Koehler indicated in her Dechation that subsequent notices of change in terms were
enclosed with Plaintiff’'s October 28, 2008 éeptember 28, 2009 billing statements, but those
changes did not relate to ariation. Koehler's Declaration wgssilent on whether additional
subsequent change in terms nesi were enclosed in any ofRitiff's billing statements after
September 28, 2009.

Relying on the 2008 Agreement language, Defendant argued in its memorandum in
support of its motion that the ps agreed to “arbitrateng dispute or claim relating to
[Plaintiff's] account, or the relationshipsatarise from the use of that accoufit Defendant
argued the basis for Plaintiff's claims is a dispute over a charge on her JCPenney credit card
account, and necessarily involves Plaintiff’'s accant relationship with JCPenney arising from
use of that account. In shoBlefendant argued but for Pl&ifis $171.66 charge on her JCPenney

credit card account and obligation to pay ttterge, Plaintiff sufferedo injury and could not

state a claim against Defendant.

2. The 2016 Agreement
Plaintiff disputes that the 2008 Agreementhis applicable version of the credit card

agreement that would govern a dispute retato Plaintiff's JCPenney credit card account.

20 2008 Agreement, ECF No. 32-1 (the firstagraph quoted above appeared in the 2008
Agreement in all caps, as is reflected here).

2L ECF No. 32, at 4 (citing Koehler Decl. { 20).



Plaintiff argues Defendant “declined to prestenthe Court the most recent and controlling
versions of the two arbitratiarlauses,” and attempts to “enferan outdated, 10-year old version
of the Synchrony Bank arbitration claugé.Plaintiff attached to lra@esponse a September 2016
version of Synchrony Bank’s JCPenney Credit Card Agreement (the “2016 Agreement”), which
Plaintiff's counsel obtaineftom Synchrony Bank’s websité.Plaintiff argues this 2016
Agreement made at leastelrsignificant changes subsequi the 2008 Agreement that
Defendant presented to the Coitith regard to the scope ofdlarbitration progion, Plaintiff
points out that significant language upon which Defendant relied from the 2008 Agreement no
longer exists in the 2016 Agreement. Speaity, Plaintiff argues language in the 2008
Agreement mandating arbitration of legal claimd disputes regarding “ieionships that arise
from the use of the [JCPenney credit card]” ba@sn removed from the 2016 Agreement. Plaintiff
argues the scope of the contmdjicredit card agreement has bsgmificantly narrowed and the
omission of this language reveals a clear inbétlaintiff and Synchony Bank not to arbitrate
anything other than credit card account dispuRéintiff maintains her claims are based on
Defendant’s false advertising practices andtaxigardless of whether Plaintiff paid for her
purchase with cash or her JCPenney credit card.

In its reply, Defendant argudiat Plaintiff did not contéshe agreed to the binding
arbitration provisions in the 2008 Agreemenmtgl ahat Plaintiff has provided no evidence she

received the 2016 Agreement, or that the 201&&grent applies to the claims in this case.

2 p|’s Mem. in Opp’n at 3—-4, ECF No. 41.

% SYNCHRONY BANK JCPENNEY CREDIT CRD AGREEMENT (Sept. 2016), ECF No.
41-1 at 4-7. Plaintiff also identified and attaclaellarch 2017 version ofy8chrony Bank’'s JCPenney
credit card agreement that her counsel obtained 8gnchrony Bank’s website. See ECF No. 41-1 at 9—
16. The 2017 version is identical to the 2016 Agreernmeall material respects, therefore throughout this
Memorandum and Order the Court will ref@mply to the 2016 Agreement.



Defendant asserted it had “offered unrefutedrtesty establishing that the agreements attached
to its motion [i.e., the 2006 and 2008 Agreements}la@eagreements that reesent to Plaintiff
and govern the relationship at issG& Defendant noted that Pldiifi was given two opportunities
to opt out of arbitration but did not do $oDefendant argued evéfrthe 2016 Agreement
identified by Plaintiff governghe relationship between Plaifitand Defendant, that would not
change the outcome—Plaintiff would still be regdito arbitrate her clais. Defendant contended
this is so because every agreement in the renohades a binding arbitration provision and all of
those agreements give Defendant expressratibn rights. Defend# characterized the
differences in these agreements as “slighefendant stressed the provisions of the 2016
Agreement include the language indoapitalized letters alerting Priaiff that most disputes will
be subject to individual arbitration and the limited exceptionghiich arbitration will not apply
(neither of which are applicable to Plaintiff'achs here). Finally, Defendant argued at most the
2016 Agreement revisions would mean only thatdlvess silence as toads arbitration with
regard to Defendant; they would not mean thération provision is tde ignored altogether.

On June 21, 2017, after consulting with thetipa’ counsel regardg availability, the
Court entered a Notice of Heariagtting an evidentiary heariog Defendant’s motion on July 6,

2017. The Court specifically inditad what issue the parties shibalddress at the hearing:

The purpose of the hearing will be to hesstimony from Martha Koehler re the
business records of Synchrony Banklfezadly defined in Ms. Koehler's

4/20/2017 Affidavit) regarding Plaintiff' JCPenney credit card. Specifically, the
Court will hear testimonyancerning whether any Change in Terms notices and/or
amended credit card agreements were tgetaintiff other than those referenced

24 ECF No. 42 at 4.

% 1d. Plaintiff does not contest this point and the Court need not address it.



in the 4/20/2017 Affidavit®

The Court set the July 6 h@ag because Koehler's Declaration, although identifying the
2008 Agreement, failed to indicate whetherelter had thoroughly searched Synchrony Bank’s
records to determine if subsequent notices reggrchanges to her creditrdaerms were sent to
Plaintiff between 2009 and 2014, and whether the 2@ff8ement was the last (and most recent)
sent to Plaintiff at the time she purchaiesl jewelry in September 2014. This, along with
Plaintiff's identificationof the 2016 Agreement, which includethterially different arbitration
provisions, and the failure of Defeauut to verify in its reply the nsb recent applicable version of

Plaintiff's JCPenney credit card agreememnitt this issue squarely in play.

3. The 2012 Agreement

On June 30, 2017, Defendant filed a Notice whth Supplemental Declaration of Koehler,
dated June 29, 2017, attaciié&Koehler states in her SupplenrDeclaration that out of an
abundance of caution and in preparation for tig @017 hearing, shreconfirmed her findings
with Synchrony Bank’s marketing, IT, and cdmpce groups in ordeo confirm that no
additional change in terms notiogsre sent to Plairffi Through that process, Kohler identified
two additional change in terrmetices that were sent to Plaintiff after 2009. In 2012, due to a
“unique circumstance,” GE Capital Retail Bgi@ynchrony Bank’s predecessor) sent a “global”
change in terms to all eligibleeounts, including Plaintiff. Thigylobal” change included sending

the entire card holder agreement incorporatirgaibplicable change in terms to the eligible

% June 21, 2017 Notice of Hearing, ECF No. 43.

%" Notice of Koehler Suppl. Decl., ECF 45.



account holder (the “2012 Agreement®)Another change in terms notice was sent to Plaintiff in
October 2015, but it did not altdre arbitration provisions of #2012 Agreement. Koehler also
indicates that the 2016 Agreement obtained by Plaintiff's counsel fyoch8ny Bank’s website
does not relate to Plaintiff's JCPenney crediticeccount and was not provided to Plaintiff.

The 2012 Agreement contains the followjprgvisions regarndg arbitration:

RESOLVING A DISPUTE WITH ARBITRATION

PLEASE READ THIS SECTION CAREF ULLY. IF YOU DO NOT REJECT
IT, THIS SECTION WILL APPLY TO YOUR ACCOUNT, AND MOST
DISPUTES BETWEEN YOU AND US WILL BE SUBJECT TO
INDIVIDUAL ARBITRATION. THIS MEANS THAT: (1) NEITHER A
COURT NOR A JURY WILL RESOLVE ANY SUCH DISPUTE; (2) YOU
WILL NOT BE ABLE TO PARTICIPATE IN A CLASS ACTION OR
SIMILAR PROCEEDING; (3) LESS INFORMATION WILL BE
AVAILABLE; AND (4) APPEAL RIGHTS WILL BE LIMITED.

e What claims are subject to arbitration

1. If either you or we make a demand &obitration, you and we must arbitrate any
dispute or claim between you or any other user of your account, and us, our
affiliates, agents and/or J. C. Penneygooation, Inc. if it relates to your account,
except as noted below.

2. We will not require you to arbitrate: (@yy individual case in small claims court
or your state’s equivalent court, so lcegit remains an individual case in that
court; or (2) a case we file to collenbney you owe us. However, if you respond to
the collection lawsuit by claiming any wrongdoing, we may require you to
arbitrate.

3. Notwithstanding any other languagehis section, only a court, not an
arbitrator, will decide disputes about tredidity, enforceability, coverage or scope
of this section oany part thereof (including, witholimitation, the next paragraph
of this section and/or th sentence). Howevemy dispute or argument that
concerns the validity or enforceability thie Agreement as a whole is for the
arbitrator, not a court, to decid®.

% GE CAPITAL RETAIL BANK, JCPENNEY CREDIT CARD ACCOUNT AGREEMENT,
ECF No. 45-1 at 5-10.

29 2012 Agreement, ECF No. 45-1 at 10.

10



Defendant finally concedes in its NoticeKidehler's Supplemental Declaration that the
2012 Agreement includes an “updated” arbitmafprovision “similar” to the 2016 Agreement
identified by Plaintiff in her respons@.Thus, it now appears undisputed that the 2012 Agreement
is applicable and governs the ot at issue in this case, aheé Court so finds. Based upon its
review and comparison of the 2012 Agreement With2016 Agreement, the Court further finds
that the two agreements are not merely similareratirey are identical in all respects relevant and

material to the dispute in this caSe.

4, The Court Must Decide Whether the Parties Agreed to Arbitrate
Before addressing the specific arbitrability of taims raised in thisase, the Court must
address the threshold issuendfo decides arbitrability in &hfirst place—the Court or an
arbitrator*® “Unless the parties clearly and unmistalygprovide otherwise, the question of
whether the parties agreed to arbitrate isealecided by the court, not the arbitrafSrHere, the

2012 Agreement expressly provides that “only a cowattan arbitrator, will decide disputes about

% n its motion to stay this case and compéiteation, and memoranduimn support, Defendant
relied upon the 2008 Agreement. According to Koehler's Supplemental Declaration, she only went back to
review Defendant’s records for any more recent chantgrms or agreements applicable to Plaintiff's
account, in preparation for the court hearing scheduledidg 6, 2017. Even after Plaintiff attached the
2016 and 2017 Synchrony Bank Agreements to its resonkasserted there were more recent versions of
Plaintiff's agreement than the 2008 Agreement, Dedengersisted in its position that the 2008 Agreement
governed Plaintiff's claims3eeReply, ECF No. 42 at 4). Defendarimed it had “offered unrefuted
testimony establishing that the agreements attawhiésl motion [i.e. the 2006 and 2008 Agreements] are
the agreements that were sent to Plaintiff and igotree relationship at issue.” However, Defendant now
concedes that the 2012 Agreement gosétaintiff's claims. Had the Court not set the July 6 hearing and
pressed the issue, it does not appear that Defendaitd have ever performdte necessary due diligence
and come forward to correct the record. This is not the level of due diligence, professionalism and candor
expected of litigants and counsel who appear in this Court.

31 Compare2012 Agreement (ECF No. 45-1 at 10) with 2016 Agreement (ECF No. 41-1 at 6).
%2 Belnap v. lasis Healthcar®44 F.3d 1272, 1281 (10th Cir. 2017).
33 James v. Client Servs., Inbdlo. 14-2480-JAR, 2015 WL 3649473, at *2 (D. Kan. June 11, 2015)

(quotingAT & T Techs.475 U.S. at 649).

11



the validity, enforceability, coverage scope of this section any part thereof.” Based upon this
language, the Court finds thigtrather than an arbitrator, mugcide the issue of whether Plaintiff

agreed to arbitrate theatins asserted against Defendant in this case.

5. Under the Applicable 2012 AgreementPlaintiff's Claims are Not
Subject to Arbitration

The provision for “Resolving a Dispute wilkrbitration” in the 2012 Agreement is
significantly narrower tan the “Arbitration Provisionin the 2008 Agreement, upon which
Defendant relied in its motiof. The “Arbitration Provision” irthe 2008 Agreement that required
arbitration of “any past, present or future legapdite or claim of any ki, including statutory and
common law claims . . . that relates in any waydor account, card or the relationships that arise
from your account, this agreement or any prior agreement or actowai& removed from the
2012 Agreement. In lieu of this broad arhiitva scope provision, the 2012 Agreement provides
that the only dispute or clainulsject to arbitration is one tveeen Plaintiff and Synchrony Bank,
its affiliates, agents and/or J. C. Penney Corporation, Inc.réfates to your accounexcept as
noted below.*®

The Court rejects Defendant’s assertion thatglaes “slight” changes. It is significant that
the 2012 Agreement deleted the express refererfsgatotory” claims fom those subject to
arbitration, especially in this case invalgi Plaintiff's claim thaDefendant violatedtatutory

provisions of the KCPA. It is also significanttithe 2012 Agreement limits the claims subject to

% Compare2012 Agreement (ECF No. 45-1 at 10) with 2008 Agreement (ECF No. 32-1 at 10).
% 2008 Agreement, ECF No. 32-1 at 10.
% 2012 Agreement, ECF No. 45-1 at 10 (emphasided). The two noted exceptions for small

claims or collection cases do not apply here.

12



arbitration to any dispute or claim relatedPlaintiff's JCPenney edit card account, to the

exclusion of claims subject &rbitration under th2008 arbitration provision also relating to
Plaintiff's card orthe relationships thatrise from the accounThe omission of this latter

provision is especially significam that it materially changed the scope of the arbitration

provision and clearly indicates artent to do so. Notably, Defenatarelied upon this language of

the 2008 Agreement arbitration provision in suppbits motion to compel arbitration, but this
provision was omitted and superseded by the 2012 Agreement. And in its reply, although it made
arguments that it is entitled to arbitrate evdhe 2016 Agreement (aritence the identified 2012
Agreement language) applies, Defendant did not addhe effect of the deien of this material
language upon which it had previously relied.

The Court finds that the terms of the 2012 égnent superseded the arbitration provisions
of the 2008 Agreement. The Court also finds the arbitration provisidhe 2012 Agreement are
limited in scope to disputes and claims relateBlaintiff's JCPenney credit card account with
Synchrony Bank (formerly GE Capital Retail Bank). Plaintiff's statutdayms under the KCPA
against Defendant for deceptiaad unconscionable acts and pices relate to Defendant’s
allegedly false or fraudulent advertising and migcof items it sells to consumers. Plaintiff does
not seek to hold Defendant liable flalse or deceptive advertisimgth respect to her credit card
accountor any violation or interfence with any term or provisiaf her credit card accounfThe
Court therefore finds that Defenttehas not met its burden to shdvat the arbitration provisions
in the 2012 Agreement require arbitratiorRidiintiff's claims against Defendant.

Nor has Defendant shown that it has a righthake a demand for arbitration under the

2012 Agreement. Defendant is not a signafmasty to either the 2008 Agreement or 2012

13



Agreement. Both agreements are between Plieamtil Synchrony Bank or its predecessor entities
GE Money Bank or GE Capital Retail, the comp#rat extended credit ®laintiff by issuing her

a JCPenney-branded credit card. The 2012 Ageeepxpressly provides it “is an Agreement
between you and GE Capital Retail Bank, [add}efor your credit card account shown abotfe.”
In its provision for what claims are subject tbimation, it speciftally states that “[i]f eitheyou

or wemake a demand for arbitratiorguandwe must arbitrate . . .3® The 2012 Agreement
defines “you” as the accountholder and “we” as “GE Capital Retail BinRecause Defendant

is not included within “we,” it does not hasecontractual right under the 2012 Agreement to make
a demand for arbitration. TheoGrt recognizes that in some eas nonsignatory party to an
arbitration agreement may enforce theeagnent if it is a third-party beneficiaty The Court

need not decide whether Defendant is a thady beneficiary becauslee Court has already
found that Plaintiff's claims in this case do ndt f@thin the scope of té claims required to be

resolved by arbitration undéhe 2012 Agreement.

B. Arbitration Provision in JCPenney Rewards Agreement

Defendant alternatively seeksdompel arbitration of Plaiiff's claims as a condition of
her participation and membership in the J.Gireg rewards program. Defgant claims Plaintiff
utilized her rewards account for the transaction and received 158 reward points credit for the

transaction under the J.C. Penmeyards program, which shedaredeemed in subsequent

37 2012 Agreement, ECF No. 45-1 at 10.
% 1d. (emphasis added).
¥ 1d.

“ O'Connor v. R.F. Lafferty & Co965 F.2d 893, 901 (10th Cir. 1992).

14



transactions. Defendant argugaintiff's lawsuit broadly callenges Defendant’s product
discounts and incentives as allegedly fraududerd deceptive, and therefore necessarily
implicates the discounts anctentives Plaintiff received, inatling the rewards incentives and
credits she received, for the transaction at issue.

Plaintiff argues that the rewds program arbitration provisiaoes not apply to her claims
alleging Defendant’s pricing and discounts are deejand fraudulent, because they do not arise
from or relate to the rewards program agreemeheorewards. Plaintiff contends that she did not
use her JCP Rewards benefitptwchase the earrings, nor was &lility to purchase the earrings
conditioned on her membership in the rewards nogPlaintiff did noteceive a discount on her
purchase for being a rewards member and shetislaiming she was given insufficient rewards
“points” for her purchase. Enefore, Plaintiff argues theers no connection between her
membership or the terms and conditions ofréveards program and Plaintiff’'s claims against
Defendant for its advertising practices.

The JCPenney Rewards Program TermsGuouditions (effective September 1, 2014)

include the following arbitration provision:

This Agreement will be governed by and construed under the substantive laws of
the State of Texas, without referenceamflict-of-laws conglerations. JCPenney
and Member each agree that any dispute, claim, or controversy ("Claim") arising
from or relating to this Agreement or Member's JCPenney Rewards Membership
will be resolved by binding arbitratiomoducted in the State of Texas (Collin
County)™*

The Rewards Program Terms and Conditions provide that the agreement is governed and
construed under the law of tBgate of Texas, therefore Texaw guides the Court’s inquiry

whether Plaintiff's claims fall within the scopé the arbitration agreement. In determining

*1 JCPenney Rewards Program Termd @onditions §VII, ECF No. 32-2.

15



whethera party’s chims fall within an arbitetion agreenent’s scop, the Courfocuses onhe
complait’s factualallegations ather than e legal causs of actionasserted® Any doubtsabout
the scop of the arhiration agrement are tde resolvedn favor ofcoverage”

Reviewing te factual akgations ofFlaintiff’s petition, theCourt findsno mentionof
Defendat’'s rewardsagreementprogram, o Plaintiff's membershign the rewads progran.
Plaintiff includes d&iled allegdions abouher purchas of the earmgs and D&ndant’s
advertigd discountsand pricingwith respetto the earrigs?* butPlaintiff makes no allegéons
regardirg the rewadls programAs Plaintiffcontends, br claims ae based upo Defendants
allegedy deceptiveand fraudulet pricing and discountsnot uporbreach of theerms of te
rewardsprogram orupon Plaintif's membeship in theprogram. Tte Court theefore findsthat
Plaintiff’s claims akging Defemant “falsely advertisedormer pries and disconts” do na arise
from orrelate to theewards mmbership ageement orlie rewardsnembershipThus, Plaitiff's

claims ae not withn the scopef the rewads progran arbitration pgovision.

IT IS THEREFORE ORDERED THAT Defendant’s Moton to StayProceedingsand
CompelArbitration (ECF No. 3) is DENIBED.
IT IS SO ORDERED.

Dated July 4, 2017, aKansas CityKansas.

Teresalﬂ%nes

U. S. Magistrate Jdge

“ In re FirstMerit Bank, NA., 52 S.W.& 749, 754 {ex. 2001).
“ |d.

“ Pl.’s ClassAction Pet. br Damaged]f 30-46, EE No. 1-1.

16



