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ed States of America et al D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RUSSELL MORRIS,

)

)

Plaintiff, )

)

V. )
) Case No. 17-2081

UNITED STATES OF AMERICA and )

MARK WISNER, )

)

Defendants. )

)

MEMORANDUM AND ORDER

Plaintiff Russell Morris brings this case agaidefendants United States of America and Mg
Wisner, pursuant to the Federal Tort Claims BETCA”), 28 U.S.C. 88 1346(b), 2671 and 38 U.S.
8 7316(a), (f), alleging that Wisner conducted ioagar and/or unnecessary physical examinations
plaintiff and elicited unnecesgaprivate information. Plaintiff alsalleges several state law claims.
This matter is before the court on defendant UrBedes of America’s Motion to Dismiss (Doc. 17)
Defendant argues that plaintiff’s complaint shoulddsenissed for lack adubject matter jurisdiction
and because it fails to state a claim under FedetakRx Civil Procedure 12(b)(1) and (6). For the
reasons set forth below, the court grants defet'&lenotion in part and denies it in part.

l. Factual Background and Legal Standards
Plaintiff is a veteran who sought treatmenthet Dwight D. Eisenhower VA Medical Center

(“VA”) located in Leavenworth, Kansas. Wisnegdted and provided mediczare for plaintiff.

bc. 34

Wisner was a physician’s assistarRA") for the VA, and is a defendant in more than seventy penging

civil suits before this court.
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The claims in this case are virtually identicathose in a number oftoér cases this court has
considered.Seeg.g, Anasazi v. United StateNo. 16-2227-CM, 2017 WL 2264441, at *1—*2 (D.
Kan. May 23, 2017)Doe v. United State®No. 16-2162-CM, 2017 WL 1908591, at *1-*2 (D. Kan.
May 10, 2017). The court will not repeat the detaflthem here. Highly sumarized, they are: (1)
Count I: Negligence — MedicMalpractice; (2) Counli: Negligent Supengion, Retention and
Hiring; (3) Count IlI: Negligent Infction of Emotional Distress; (4yount IV: Outrage; (5) Count V:
Battery; and (6) Count VI: Invasion &frivacy — Intrusion Upon Seclusion.

Likewise, the court has set forth the goverdegpl standards inrmumber of other cases
involving the same parties and clainmBhe court does not repeat them here, but applies them as it has
in the past.Seeg.g, Anasazi2017 WL 2264441, at *2)oe, 2017 WL 1908591, at *2.

Il. Discussion
Under the FTCA, the United States has waivedavereign immunity for injuries caused by

is

the “negligent or wrongful act or omission” ofederal government employee while that employee
“acting within the scope of his office or employmeamtder circumstances where United States, if &
private person, would be liable to the claimant in ed@oce with the law of the place where the act{or
omission occurred.” 28 U.S.C. § 1346(b).

This court has repeatedly held that plaintiffish similar allegations to those here have
sufficiently alleged that Wisner’s conduct swaithin the scope of his employmer8eege.g, Anasazi
2017 WL 2264441, at *4)oe, 2017 WL 1908591, at *4. The court alsas held that plaintiffs with
similar allegations have presedtglausible claims that the VAnimunity Statute applies, allowing
them to pursue remedies under the FTi@Aclaims arising out of a battereeg.g, Anasazi 2017

WL 2264441, at *5Poe, 2017 WL 1908591, at *4.




Defendant does not rehash the same argument thatle in previous cases about scope of
employment and the VA Immunity Statute. But defenidibbes argue that thdedations in plaintiff's
amended complaint change the outcome for claiaustltis court has premiisly ruled can proceed.
Specifically, defendant argues timew allegations take “Wisnertsehavior outside the realm of
‘negligence’ or ‘mistake,” and [move] it squarelyorthe realm of intention@dexual assault.” (Doc.
18, at 2.) Defendant claims that plaintiff's nellegations are inconsistentith the position that
Wisner engaged in conduct that was a slightaten from his scope of employment, and asks the
court to revisit its prior findingsThe court addresses this, alanth the other new arguments of
defendant, below.

A. Scope of Employment

As noted above, the court has previously fourad fitaintiff plausiblypleaded that Wisner’'s
acts were within the scope of his employme®eee.g, Anasazi2017 WL 2264441, at *4)oe, 2017
WL 1908591, at *4. Now, with plaintiff's new allegatis, defendant asks the court to reconsider t
holding.

1. O’SheaFactors

Even with plaintiff's new allegations, the anasydoes not change for the court. Applying th
“slight deviation” factors fron©’Shea v. Welch350 F.3d 1101, 1108 (10th Cir. 2003), the court
determines that plaintiff has stdbequately pleaded that Wisnersduct was within the scope of hi
employment because it was only ayktideviation from his duties. Once again, these factors are:
the employee’s intent; (2) the nature, time, and pidi¢kbe deviation; (3) the time consumed in the
deviation; (4) the work for which the employee wa®dj (5) the incidental é&&reasonably expected
by the employer; and (6) the freedom allowed thelegyee in performing his job responsibilities.

O’Shea 350 F.3d at 1108 (citation omitted).
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First, the employee’s intent. Plaintiff hag@tled that Wisner had a mixed motive—both to
provide exams per his job, but alew personal gratification. Hse allegations are sufficient to
suggest that plaintiff's tent was at least partially to do habj This factor weighs in favor of
plaintiff.

Second, the nature, time, and place of the deviation. Wisner committed the physical
examinations of plaintiff's genitalia as partasf overall physical exam, dog working hours, and in
the examination room. This factor favors plaintiff.

Third, the time consumed in the deviatidPlaintiff alleges that Wisner conducted the
improper examinations and asked the improperteuressduring a regular physical examination. A
reasonable inference from these allegations isthigadleviation lasted gna few minutes, during a
longer medical appointment. THector again faors plaintiff.

Fourth, the work for which the employee waeti Wisner was hired to perform physical
examinations, including genitalieectal, and prostate exams. The allegedly improper conduct wal
committed during the course of Wisner’s regular dutikgain, this factor weighs in favor of plaintiff

Fifth, the incidental acts reasonably expedigdhe employer. Because of Wisner’s positior]
the United States reasonably expected him to conduct physical examinations of veterans. Plaif
complaint adequately alleges thia¢ United States could have exgechim to conduct these duties i
a substandard method. This factondd as strong as some of thaexts, but it still favors plaintiff.

Sixth, the freedom allowed the employee in periing his job responsibilities. According to
plaintiff's complaint, Wisner had very little supenas or oversight. He wegallowed to operate along

which favors plaintiff.
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On the whole, the court finds that the fact@esgh in favor of plaitiff. Despite the new
allegations in plaintiff's complaint, plaintiff hasill adequately allegetthat Wisner’s conduct was
within the scope of his employment.

2. VA Immunity Statute

Defendant argues again that the VA Immunity @&tloes not save plaintiff's claims from
being barred by 28 U.S.C. § 2680(h), which providesttine FTCA “shall not apply to . . . [a]ny clait
arising out of assault, battery, falsnprisonment, false arrest, matias prosecution, abuse of proce
libel, slander, misrepresentation, deceit, or interiggesith contract rights....” The new allegations
in plaintiff’'s complaint do not change the court’'sabysis. For the reasossated in other similar
cases, the court determines that plaintiff has phéysalleged that the VA Imomity Statute applies to
plaintiff's claims. Seeg.g, Anasazi2017 WL 2264441, at *3)oe, 2017 WL 1908591, at *4.

B. Count Il — Negligent Supervision, Hiring, and Retention

The court has previously dismissed other pifigitclaims for negligent hiring and retention
based on the discretionary function exception to the FT8#ege.g, Anasazi2017 WL 2264441, at
*8—*9; Doe 2017 WL 1908591, at *8. Plaintiff now aske court to deny defendant’s motion with
respect to these claims because the VAraddatory duties under the U.S. Constitution.

1. Negligent Hiring and Retention — Constitutional Duties

A number of circuits have held that theclietionary function exception does not shield the

United States from FTCA liability for actions thetceeded the government’s constitutional authority.

Loumiet v. United State828 F.3d 936, 943 (D.C. Cir. 2016) (noting that the First, Second, Third,
Fourth, Fifth, Eighth, and Mith Circuits “have either held or statin dictum that the discretionary-
function exception does not shigjdvernment officials from FTCA liability when they exceed the

scope of their constitional authority”). But see Kiiskila v. United Statet66 F.2d 626, 627 (7th Cir.




1972);Linder v. McPhersonNo. 14-cv-2714, 2015 WL 739633,%a13 (N.D. Ill. Jan. 29, 2015).
Other courts have avoided ruling on the issuéshggested that the Unit&tates may not have
waived its immunity for cortgutional violations. See, e.g.Tsolmon v. United StateNo. H-13-3434,
2015 WL 5093412, at *10 (S.D. Tex. Aug. 28, 2015) (cifnD.I.C. v. Meyer510 U.S. 471, 477
(1994), which stated that “the ied States simply has not remele itself liable under 8 1346(b) for
constitutional tort claims”).

Plaintiff alleges that defendaf#iled to perform a numbef requirements “with reckless
disregard for [p]laintiff’'s wellleing and with deliberate[] indiffence to his Fourth, Fifth, and
Fourteenth Amendment rights todily integrity and privacy.” (Dc. 14, at 10.) As the court has
discussed before, plaintiff also identifiea@mber of VHA Handbook provisions and VHA Directive
that defendant failed to follow. Plaintiff makessic allegations about thauties in these documen
that defendant neglected. Buaipitiff does not make specific afjations about how the failure to
comply with these duties also violated ttmnstitution. Assuming—ithout holding—that the
majority of appellate courts are correct about FTI@Rility for exceeding constitutional authority, it
is unclear precisely how specific allegations must be to adequadiedye that defendant violated
mandatory duties under the constitution. Here, thet tmlieves that plairffihas not been specific
enough.Cf. Garza v. United State$61 F. App’x 341, 343 (5th Cir. 26D (holding that the “Eighth
Amendment’s prohibition against cruel and usuatishment [does not] define a non-discretionary
course of action specific enoughrender the discretionaryrfation exception inapplicable”kinder,
2015 WL 739633, at *12 (noting that some courts hegyaied a standard similéo that of qualified
immunity); see also LoumieB828 F.3d at 946 (declining to agds whether a qualified immunity

standard should be applied).
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Moreover, plaintiff's pleaded facts fall shortafeging actual delibate indifference.
“Deliberate indifferenceis a stringent standard of faulgquiring proof that a [state] actor
disregarded a known or obviousnsequence of his action3chneider v. City of Grand Junction
Police Dep’'t 717 F.3d 760, 769 (10th Cir. 2013jnnett v. Simmond5 F. Supp. 2d 1210, 1219 (D.
Kan. 1999) (“The deliberate indifference standard edspiires plaintiff to esblish that defendant
officials acted with a culpabktate of mind and that defendant@nduct was akin to criminal
recklessness and not mere negligence.”). Althqulgintiff recites the “deliberate indifference”
language, the facts relating the actions of defendant (as opgib$o Wisner) do not support such a
culpable state of mind.

For these reasons, the court deti@es that the new allegatis of unconstitutional conduct in
plaintiff's complaint do not negatgoplication of the discretionargriction exception. On this basis,
and for the reasons discussed in prior similar caélsesourt dismisses plaiffts claims for negligent
hiring and retention.

2. NegligentSupervision

As for the negligent supervision claim, the cdwas allowed this claim to proceed in the pas
Seeg.g, Anasazi2017 WL 2264441, at *Doe, 2017 WL 1908591, at *6Plaintiff's new
constitutional arguments do not change that outcome. But defendant now proffers a new argur
dismissal: plaintiff's negligent supervision claimsisosumed in his negligent hiring and retention
claims, and it should likewise lokksmissed under the discretion@impction exception. Specifically,
defendant wants the court to disaed plaintiff's characterization dfis harm being based on the VA’
negligent supervision of Wisner. Instead, deffint wants the court took beyond plaintiff's
characterization and see that thigiiies were actually “caused byetWVA'’s decisions to hire, retain,

and discipline Wisner—decisions which are inindgediscretionary and which this [c]ourt has
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previously held fall squarely within the discret@oy function exception.” (Doc. 19, at 19.) In other
words, defendant asks the courhtdd that plaintiff's negligent supésion claim is an impermissible
attempt to circumvent the discretionary functéexception, so it must be dismissed along with the
negligent hiring and retention claims.

The court has previously setrfio the law at length on the drstionary function exception.
Seege.g, Anasazi2017 WL 2264441, at *6—*Poe, 2017 WL 1908591, at *5—*8. For brevity, the
court does not repeat it here, mtorporates it by reference.

Defendant’'s new arguments are petsuasive for at least tweasons. First, plaintiff has
pleaded that he suffered damages because of defenidaciequate supervision of Wisner. The col
accepts these allegations as truthiststage of the litigation. Sead, in Kansas, negligent supervisic
is a separate cause of action from negligent hiring and retemfiarquis v. State Farm Fire & Cas.
Co, 961 P.2d 1213, 1223 (Kan. 1998). Negligent supenvis not subsumed into negligent hiring {
retention. For these reasonsyadl as those the court has satian other related opinions,
defendant’s motion is deniedttv respect to plaintiff's claim for negligent supervision.

C. Counts Il and IV — Negligent Inflicti on of Emotional Distress and Outrage

As this court has previously held, a claim fiegligent infliction ofemotional distress must
include a qualifyingohysical injury. Majors v. Hillebrand 349 P.3d 1283, 1285 (Kan. Ct. App. 201}
This rule does not apply, however, avhthe conduct is willful or wantord. (citing Hoard v.
Shawnee Mission Med. CGt662 P.2d 1214, 1219-20 (Kan. 1983)). Plaintiff attempts again to plg
plausible claim by alleging willful and wanton condumi this court has sdady held that this
characterization of plaintiff's aim is duplicative of plaintiff ©utrage claim. Again, the court
dismisses plaintiff's claim for negligent infliction emotional distress in pdidr failure to allege a

physical injury and in part atuplicative of the outrage claim.
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Defendant also asks the cotatdismiss both the negligenfliotion of emotional distress
claim and the outrage claim under the discretiofiamgtion exception. Defendant argues that the
conduct that is barred by the distonary function exception in Coulttis the same conduct alleged
in Counts Il and IV—thereby making these coualtso subject to theiscretionary function
exception. But the court has heltaat plaintiff plausibly placetis supervision claim outside the
discretionary function exception. The same ratioaglgies to plaintiff's chim of outrage (although
the court dismisses the negligent inflictioneofiotional distress cla on other grounds).

D. Count V — Invasion of Privag/ — Intrusion Upon Seclusion

Finally, the court has repeatedgldressed plaintiff's allegatis for invasion of privacy —
intrusion upon seclusion and found tkfzy fail to state a claimSeeg.g, Anasazi2017 WL
2264441, at *10—*11Doe 2017 WL 1908591, at *10. Plaintiff has moade any arguments here th
justify altering the court’s analysis. This claim is therefore dismissed for the same reasons prey
given.

IT IS THEREFORE ORDERED that defendant’s motion tosiiss (Doc. 17) is granted in
part and denied in part. The motion is granted &otnts 1ll and V. The motion is also granted ag
plaintiff's negligent hiring and retdion claim in Count Il, but dead as to plaintiff's negligent
supervision claim in Count Igs well as Count IV.

Dated this 2nd day of Octob&(017, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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