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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
ROBERT W. HELTON and )
RACHEL L. HELTON, )
)
Plaintiffs, )
)
V. )
) Case No. 17-2098
UNITED STATES OF AMERICA and )
MARK WISNER, )
)
Defendants. )

MEMORANDUM AND ORDER

Plaintiffs Robert W. Heltonrad Rachel L. Helton bring thisase against defendants United
States of America and Mark Wisner, pursuant @RRkderal Tort Claims Act (“FTCA”), 28 U.S.C. §§
1346(b), 2671 and 38 U.S.C. § 7316(a), (f),qilg that Wisner conducted improper and/or
unnecessary physical examinations of plaifidbert Helton and elicited unnecessary private
information. Plaintiffs also allege several stltw claims. This matter is before the court on
defendant United States of Ameris&@/otion to Dismiss (Doc. 15). Bendant argues that plaintiffs’
complaint should be dismissed for lack of subpeatter jurisdiction and becsa it fails to state a
claim under Federal Rules of Civil Procedure 12(ba¢id (6). For the reasons set forth below, the
court grants defendant’s motionpart and denies it in part.

Plaintiff Robert Helton is aeteran who sought treatmentla¢ Dwight D. Eisenhower VA
Medical Center (“VA”) located in Leavenworth, Kansas. Wisner treated and provided medical G
Robert. Plaintiff Rachel Helton Robert’s wife. Wisner was a phgsn’s assistant (“PA”) for the

VA, and is a defendant in more than eighéending civil suits before this court.
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The claims in this case are virtually identicathose in a number ofleér cases this court has
considered.See, e.g., Anasazi v. United Sates, No. 16-2227-CM, 2017 WL 2264441, at *1-*2 (D.

Kan. May 23, 2017)DoeD. E. v. United Sates, No. 16-2162-CM, 2017 WL 1908591, at *1—*2 (D.

D

Kan. May 10, 2017). The court will not repeat the itietaef them here. Highly summarized, they ar
(1) Count I: Negligence — MedicMalpractice; (2) Count II: Neglgnt Supervision, Retention and
Hiring; (3) Count IlI: Negligent Infction of Emotional Distress; (4yount IV: Outrage; (5) Count V:
Battery; and (6) Count VI: Invasion &frivacy — Intrusion Upon Seclusion.

Likewise, the court has set forth the goverdegpl standards inrmumber of other cases

involving the same parties and clainiBhe court does not repeat them here, but applies them as if has

in the past.See, e.q., Anasaz, 2017 WL 2264441, at *Z)oeD. E., 2017 WL 1908591, at *2.

Plaintiff Rachel Helton

In its initial motion, defendant dinot separately address the wigiof plaintiff Rachel Helton.
In defendant’s reply memorandum, however, defendstthge court to dismiss Rachel’s claims. In
other cases, the court has dismissed the clairsgafses for loss of consortium. The court would

likely do so here, had defendant properly moved femiisal. But raising a matter in a reply brief for

the first time is not proper, and defendant’s argumetthieiefore not properly before the court. At this
time, the court allows Rachel Helton to remaithe case. For ease of reference, however, the court
will use the singular term “plaintifffor the remainder of this ordereferring to plaintiff Robert

Helton.

Scope of Employment

Under the FTCA, the United States has waiveddvereign immunity for injuries caused by

is

the “negligent or wrongful act or omission” ofederal government employee while that employee

“acting within the scope of his office or employmemtder circumstances wheree United States, if &




private person, would be liable to the claimarddoordance with the law of the place where the ac
omission occurred.” 28 U.S.C. § 1346(b).

As defendant acknowledges, this court hasatgay held that plaintiffs with similar
allegations to those here havdfigiently alleged that Wisner'sanduct was within the scope of his
employment.See, e.g., Doe BF v. United Sates, No. 17-2088, 2017 WL 4355577, at *4—*5 (D. Kan
Oct. 2, 2017)AImquist v. United Sates, No. 17-2108, 2017 WL 4269902, at *4—*5 (D. Kan. Sept. 3
2017);Anasazi, 2017 WL 2264441, at *4oeD. E., 2017 WL 1908591, at *4The court also has
held that plaintiffs with similar allegations hapeesented plausible claims that the VA Immunity
Statute applies, allowing them to pursue remediesrithdd=TCA for claims asing out of a battery.
See, e.g., Doe BF, 2017 WL 4355577, at *5Almquist, 2017 WL 4269902, at *5Anasazi, 2017 WL
2264441, at *5PoeD. E., 2017 WL 1908591, at *4. The court likewigbows plaintiff to proceed in
this case.

Statute of Repose

Defendant claims that at least some ofrlis claims are barred by Kansas’s four-year
statute of reposeSee Kan. Stat. Ann. 8 60-513(c) (stating thaith respect to a “cause of action
arising out of the rendering of or the failure tader professional services by a health care providg
“in no event shall such an action be commenced ihare four years beyond the time of the act giv
rise to the cause of action”). dntiff disagrees, refeneing four arguments made in other cases in
opposition to defendant’s position: (1) Section 60-518¢&s not apply to plaintiff's claims because]
Wisner was not a “health care prder”; (2) In any event, 8 60-513(dpes not apply to plaintiff's
claim for battery; (3) The FTCA’s administrative pess tolls the statute tdpose; and (4) Equitable

estoppel tolls the statute of repose.
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As plaintiff acknowledges, the court has addeekall four of these arguments a number of
times. First, Wisner was a health cprevider, making 8 6@13(c) applicable See, e.g., Doe BF,
2017 WL 4355577, at *2Almquist, 2017 WL 4269902, at *2. Second6@-513(c) applies to all of
plaintiff's claims, including batterySee, e.g., Doe BF, 2017 WL 4355577, at *2Almquist, 2017 WL
4269902, at *2. Third, the FTCA administratimecess tolls the statute of repoSee, e.g., Doe BF,
2017 WL 4355577, at *3Almquist, 2017 WL 4269902, at *3. And failw; equitable estoppel does n
further toll the statute of reposé&ee, e.g., Doe BF, 2017 WL 4355577, at **3—*4Almquist, 2017 WL
4269902, at *3—*4.

In this case, the impact of these rulings is Humahe of plaintiff's claims may be barred by the
statute of repose. In his complaint, plaintiff gbs that he saw Wisner on multiple occasions betw
2011 and 2014. Taking these allegations as true, ebpiaintiff's claims likely happened before
February 18, 2012, which was four years beforenfiféfiled an administrative claim. Any such
claims are therefore barred by the statute of repose.

Count Il — Negligent Supervision, Hiring, and Retention

The court has previously dismissed other piightclaims for negligent hiring and retention
based on the discretionary function exception to the FT&8, e.g., Doe BF, 2017 WL 4355577, at
*5-*6; Almquist, 2017 WL 4269902, at *5—*GAnasazi, 2017 WL 2264441, at *8—*ToeD. E., 2017
WL 1908591, at *8. The same analysis applies here.

As for the negligent supervision claim, the cdwas allowed this claim to proceed in the pas
See, eg., Doe BF, 2017 WL 4355577, at *6Almquist, 2017 WL 4269902, at *6Anasazi, 2017 WL
2264441, at *7PoeD. E., 2017 WL 1908591, at *6. For the reastms court has set forth in other
related opinions, defendant’s motion is denietthwespect to plaintiff’'s claim for negligent

supervision.
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Counts Il and IV — Negligent Infliction of Emotional Distress and Outrage

As this court has previously held, a claim fiegligent infliction ofemotional distress must

include a qualifyingphysical injury. Majorsv. Hillebrand, 349 P.3d 1283, 1285 (Kan. Ct. App. 2015).

T
N—r

This rule does not apply, however, avhthe conduct is willful or wantorid. (citing Hoard v.
Shawnee Mission Med. Ctr., 662 P.2d 1214, 1219-20 (Kan. 1983)). Plaintiff attempts again to plgad a
plausible claim by alleging willful conduct, but thiswrt has already held thiditis characterization of
plaintiff's claim is duplicative of @intiff's outrage claim. Again, thcourt dismisseggslaintiff's claim
for negligent infliction of erational distress in part for failure to allege a physical injury and in part as
duplicative of the outrage claim.

The court has allowed plaintiffs to proceed watitrage claims in all of the cases previously
identified. See, e.g., Doe BF, 2017 WL 4355577, at *Almquist, 2017 WL 4269902, at */Anasaz,
2017 WL 2264441, at *1@oeD. E., 2017 WL 1908591, at *9—*10. Plaifi has once again placed
his outrage claim outside thesdretionary function exception.

Count VI — Invasion of Privacy

Finally, the court has repeatedigdressed plaintiff's allegatis for invasion of privacy and

found that they fail to state a clairfee, e.g., Anasazi, 2017 WL 2264441, at *10-*1DoeD. E.,

2017 WL 1908591, at *10. Plaintiff ha®t made any arguments here that justify altering the court’s
analysis. This claim is therefore dismidger the same reasons previously given.

IT IS THEREFORE ORDERED that defendant’s motion tosiiss (Doc. 15) is granted in
part and denied in part. The matiis granted as to Counts Ill and. VThe motion is also granted as
to plaintiff’'s negligent hiring and retention claim@ount I, but denied as plaintiff's negligent

supervision claim in Count Il, as Was Counts IV and V. Finally, ste of plaintiff's claims may be

time-barred.




Dated this 10th day of April, 2018, at Kansas City, Kansas.

s/ Carlos Murquia

CARLOS MURGUIA
United States District Judge




