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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARCO TORRES,
Plaintiff,
V. Case No. 2:17-CV-2130-JAR-JPO

KANSAS HEAVY CONSTRUCTION, L.L.C.,

Defendant.

MEMORANDUM & ORDER

Plaintiff Marco Torres brings claims against Defendant Kansas Heavy Construction
L.L.C. for discrimination and sexual harassmientiolation of the Civil Rights Act of 1964, 42
U.S.C. 8§ 2000est seq Before the Court are Defendanvition for Summary Judgment (Doc.
38) and Plaintiff’'s Motion for Extension dfime to Respond to Requests for Admission and
Respond to Defendant’s Motion fSBummary Judgment (Doc. 46for the reasons set forth in
detail below, Defendant’s motion isagrited and Plaintif§ motion is denied.
l. Procedural Background

A detailed recounting of the procedural higtof this case is a necessary preface to the
Court’s analysis. Plaintiff filed his Compte on March 1, 2017, asserting claims for sexual
harassment, employment discriminatiosdihon race and gender, and hostile work
environment. Plaintiff, an Hispanic male, allegtsat he began working for Defendant as a
construction laborer on August 7, 2014, and theishipervisor, Bob Zink, frequently addressed

him using derogatory and offensive language, including the terms “bitch,” “stupid Mexican,”

1Doc. 1.
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“sissy,” and “wet back? Plaintiff further alleges that Zinsexually harassed and assaulted him
on multiple occasions by groping Plaintiff's buttocks, slamming his crotch into Plaintiff's
buttocks, and attempting to force Plaintiff's motd his crotch. Platiff alleges that he
repeatedly asked Zink to stop both the vedral physical harassment to no avail, and that
Defendant was aware of Zink’s conduct but nadhing to stop it. Riintiff alleges that
Defendant fired him on June 5, 201Blaintiff contends that he waubjected to a hostile work
environment during his ten months of employmenid that Defendantréd him as a direct
consequence of his complaintsoat Zink’s actions and his rejeati of Zink’s sexual advances.

After Plaintiff filed his Complaint in Mait 2017, he sought an extension of time to
effectuate service and did norge Defendant until late June 201 &hen Defendant failed to
answer or otherwise appear, RBti#f moved for default judgmenand the Clerk entered default
on August 8, 2017. However, Defendant’s counsaitered his appearance on August 17, 2017
and filed a motion to set aside tthefault judgment on the same datelaintiff's now-former
counsel, Mark E. Meyer, consented to the motmset aside entry afefault, and the Court
granted Defendant’s motion on August 22, 2017.

Magistrate Judge James P. O’Hasuid a scheduling order on October 23, 20The
parties were to mediate by January 22, 2@8b&)plete discovery by April 23, 2018, and file

dispositive motions by June 4, 2018. Trial was set for February 2019.
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The parties scheduled mediation for Janu#ry2018, but Plaintiff failed to appear
despite having been informed of the mediation datalvance and despités counsel’s attempts
to reach him on that d&yOn February 23, 2018, Plaintiff'statney, Mr. Meyer, sent him the
following letter:

| write to follow up on my phonealls, my prior letter and
my e-mails of January 18, 2018 dfebruary 13, 2018. You did not
appear for the scheduled mediation in your case and | have been
unable to reach you via phone, letteeemail. Accordingly, | have
been unable to pursue your case and cannot ethically continue as
your attorney, absent some participation from you in the case.

Please contact me by phone, email or letter at the address
above by March 5, 2018, so that we may discuss the continued
pursuit of this case. If | do not hear from you by that date, | will be
compelled to file a motion to withdraw as your counsel.

If | am granted leave to withdraw as your counsel, | am
obligated to admonish you that you will be responsible for
complying with all orders of the court and time limitations
established by the applicable rsilef civil procedure and Court
Order in this case. | encloseeticheduling order which sets forth
the deadlines ordered by the Court as well as the dates of trials,
hearings and conferences set in this éase.

Defendant served its initial discovelgauests upon Plaintiff on February 27, 2638\
week later—on March 5 and 6, 2018—Plaintiff did é4t. Meyer in resporsto the February
23 letter, as indicated by phone records submidjeBlaintiff in support of his motion for leave
to respond out of tim&. Following those phone calls, hovery Mr. Meyer sent Plaintiff a

second letter stating:

| write to follow up on my gor correspondence. Thank you
for the phone call which followed it. In addition to the other
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concerns cited in that letted have had some professional

obligations arise which will make uintenable for me to continue to

represent you. Accordingly, | elmsle my motion to withdraw as

your counsel. You should seek dmatattorney as soon as possible

and advise me of who you hire. | @worry that | will not be able to

continue to represent yadd.
This second letter did not mention the diseggwequests served on February 27, 2018, and the
Court does not know whether or when Mr. Mepassed those requeateng to Plaintiff.

On March 5, 2018, Mr. Meyer moved to withdra® Plaintiff's counsel. In support of
his motion, Mr. Meyer stated dh Plaintiff had “failed to communicate [with him] despite
numerous attempts and ha[d] fdil® participate in the litigain of this case, including his
failure to attend the mediation . . *3"Mr. Meyer did not mentiom his motion that Plaintiff
had recently been in contact with him.

While the motion to withdraw was pending, NUieyer sought and obtained an extension
from the Court of Plaintiff's deadline to respamdDefendant’s discovery. Mr. Meyer's motion
stated that the “extension [was] necessary todapajudice to the Plaintiff as a result of his
attorney’s withdrawal** Plaintiff's new deadline for sponding to Defendant’s discovery was
April 6, 2018%°

On March 22, 2018, Defendant requested dateBl&ntiff's depositbn in a letter to

Plaintiff's counsel, who had not yet been granteddgawithdrawt® Neither Plaintiff's counsel

nor Plaintiff ever responded with deposition dates.

2Doc. 46-1 at 4. Although this letter is dated Febr23, 2018, it appears thiatvas sent on or around
March 6, 2018.
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On March 28, 2018, Judge O’Hara denied Meyer’s motion to withdraw because it
was not accompanied by sufficient proof of segwpon Plaintiff as required by D. Kan. Rule
83.5.5(a)(4).” While Plaintiff was still representdxy Mr. Meyer, the April 6 deadline for
Plaintiff to respond to DefendanttBscovery came and went, mgither Mr. Meyer nor Plaintiff
served responses.

On April 9, 2018, Defendant sent Plaintiff a éettvia Mr. Meyer, informing him that his
discovery responses were overdue and a@sking him to supply dates for his depositidn.
Defendant received no response to this letBafendant then filed a motion for summary
judgment on April 20, 2018 based on its requestadmissions being deemed admitted due to
Plaintiff's failure to respond.

On April 21, 2018, Plaintiff seritlr. Meyer an email stating:

| appreciate you emailing the discoyenfo but it states that the

deadline is on April the 28 & | believe | requested for the

information to be shared with me on or around 3/5/18. Although |

have read the sent informatibistill don’t have the knowledge or

background on how to proceed with the given informatfon.
From the correspondence attachethtoparties’ pleadings, it isnclear what “discovery info”
Plaintiff received from Mr. Meyerrad when he received it. In aryent, it appears that Plaintiff
mistakenly believed he had until April 23, 2018etdeadline in the scheduling order for the

completion of all discovery—to respond to Defen&adiscovery requestsTo date, Plaintiff

still has not provided responses.
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Mr. Meyer’s motion to withdraw waultimately granted on April 23, 20%8.0n the
same date, Judge O’Hara issued a Notice andr@d&how Cause directing Plaintiff to show
cause to the undersigned, on or before May @182why this action should not be dismissed in
its entirety with prejudice for lack gfrosecution under Fed. R. Civ. P. 413b)Judge O’'Hara
found that Plaintiff had stoppedntiaipating in the case, was n@sponding to his now former
attorney’s attempts to reach him, daded to attend the scheduled mediafén.

On May 23, 2018, nearly two weeks after theyMa deadline, the Coureceived a letter
from Plaintiff in response to Judge O’Hara’s oréfetn that letter, Plaitiff stated that he
misplaced his cell phone inrlaary and, although he obtained a new phone by January 7, 2018,
his email was not restored to his phone until eegruary. Plaintiff clans that this disruption
in his ability to communicate by email causeohio miss the mediation scheduled for January
19, 2018, but that he never stopped participatingsrcase. Plaintiff statetiat he had managed
to find a new attorney who was “guiding [him}dlugh this process untijiven the opportunity
to possibly take over [his] cas&'”

Although Plaintiff's response to the show-cause order was late, the Court granted him a
final chance to avoid the dismissal of his cafke Court ordered Plaintiff to file a motion on or
before June 14, 2018 establishing excusable nefglebts failure to respond to Defendant’s
summary judgment motion and seeking leaveegpond out of time pursuant to D. Kan. Rule

7.4(b) and Fed. R. Civ. P. 6(b)(1)(B).The Court cautioned that if Plaintiff failed to file such a
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motion or failed to establish excusable negldet,Court would proceed ttnsider and decide
Defendant’s motion as uncontesteursuant to D. Kan. Rule 7.4laintiff filed his motion for

an extension of time to respond to Defentadiscovery requests and summary judgment
motion on June 13, 20#8and Defendant filed a response in opposition on June 27,22018.
Plaintiff failed to file a reply in support d¢fis motion by his deadline of July 11, 2018 pursuant
to D. Kan. Rule 6.1(d).

Il. Plaintiff's Motion for Extension of Time to Respad to Requests for Admission and
Respond to Defendant’s Motion for Summary Judgment

Pursuant to D. Kan. Rule 6.1(d)(2), Pigif's response to Defendant’s summary
judgment motion was due on May 11, 2018. DnKrRule 7.4(b) provides that “[a]bsent a
showing of excusable neglect, a party orragy who fails to filea responsive brief or
memorandum within the time specified in D. KanldR6.1(d) waives the right to later file such
brief or memorandum.” Similarly, Fed. R. Civ.@b)(1)(B) provides that “[w]hen an act may
or must be done within a specified timeg ttourt may, for good cause, extend the time on
motion made after the time has expired if theyptailed to act because of excusable neglect.”
Thus, under both the local and federal rules, Bfaia required to establish excusable neglect
before being granted leave to respond out of time.

The relevant factors in congidng whether a party seekitepve to respond out of time
has established excusable negéee: “(1) the danger of prgjice to the opposing party, (2) the
length of delay caused by the neglect and ifsaich on judicial proceeags, (3) the reason for

the delay and whether it was in the reasonalirabof the moving payt and (4) the existence

26 Doc. 46.
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of good faith on the part of the moving parf.While excusable neglect is a ‘somewhat elastic
concept,” ‘inadvertence, ignoranoéthe rules, or mistake®ustruing the rules do not usually
constitute excusable neglectControl over the circumstances thie delay is a very important
factor—perhaps the most important single fagtatetermining whether neglect is excusabfé.”
Regarding the first factor, the Court findatiDefendant has alréya been prejudiced by
Plaintiff's pattern of failing to participate ihis case and would sufféurther prejudice if
Plaintiff was permitted to respond to Defendandiscovery requestnd summary judgment
motion out of time. Plaintiff did not rpend to Defendant’s diseery requests—despite
receiving an extension of time—depriving Defantiof the opportunity to construct a factual
defense to Plaintiff's claims and causing Deferida prepare, instead, a motion for summary
judgment premised on Plaintiff having admitted Defendant’s requests for admissions. Further,
because neither Plaintiff nor his former at@y supplied dates fétaintiff's deposition,
Defendant was unable to depose Plaintiff befbeediscovery deadline. Allowing Plaintiff to
respond to Defendant’s discovery now—sixntis after it was propounded and four months
after it was due—would render the pendingiomfor summary judgment moot and force
Defendant to incur the costs of preparing a sdauootion, well past théeadline for dispositive
motions.
Plaintiff also failed to appear for mediati, causing Defendant to unnecessarily incur the
costs of preparing for and atting mediation. Plaintiff's foner counsel did appear on the

scheduled date, and informed Defendant’s couhsg¢lhe had confirmed éhmediation date with

28 Scott v. Power Plant Maint Specialists, In€ivil Action No. 09-CV-2591-KHV, 2010 WL 1881058, at
*2 (D. Kan. May 10, 2010) (citinglamilton v. Water Whole Intern. Car@B02 F. App’x 789, 798 (10th Cir. 2008)).

29 A.H. ex rel. Hohe v. Knowledge Learning Coivil Action No. 09-2517-DJW, 2011 WL 1344146, at
*1 (D. Kan. Apr. 8, 2011) (quotinBro Fit Mgmt., Inc. v. Lady of Am. Franchise Cgrdo 08-CV-2662-JAR-DJW,
2011 WL 939182, at *2 (D. Kan. Feb. 25, 2011)).



Plaintiff ahead of timé° Plaintiff's former counsel alsotampted to reach Plaintiff on the date
of the mediation, but Plaintiff did not r@snd (despite having obted a new cell phoné).
Plaintiff's pattern of failing to participate ithis case—including hifgilure to appear for
mediation, provide a date for his depamitianswer written discovery, and timely oppose
Defendant’s summary judgment tium—is prejudicial to Defendant.

The Court finds that the second factor ia #xcusable neglect inquiry, which considers
the length of the delay caused by the negladtits impact on judicial proceedings, also
counsels against permitting Plaintiff to respond outroé. The discovery deadline in this case
was April 23, 2018, dispositive motions were due June 4, 2018, and trial is set for February 12,
2019, which is a mere six months away. As Ddént points out, Judge Béara was forced to
cancel the final pretrial conferea set for May 11, 2018 due to Plaintiff's lack of participatfon.
If the Court were to permit plaintiff to respotwlDefendant’s discoverfpur months late (and
after Defendant has already prepared a mddosummary judgment pmised on Plaintiff's
failure to respond), the Court would be reqdite reopen discovery and reset all remaining
pretrial deadlines, and the trial of timmtter would be substaally delayed.

The Court next examines the reason fordbky and whether it was within Plaintiff's
control. Plaintiff contends th&ie never stopped participatinghiis case, but that he lost his
cellphone in early January 2018 and was unébl‘check voicemail or receive emaifs.”
Plaintiff states that while hebtained a new phone by Janu@r®018, he was unable to restore

his email account to his phone until sometimeanly February. While Rintiff may have been

30 Doc. 39-1 1 4, Declatian of Alex P. Aguilera.
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unable to make cell phone calls and check voideraa few days, this does not explain why he
did not attend a mediation of which he was pasly made aware. Nor does Plaintiff explain
why his lack of a cell phonemdered him completely unable ¢beck his email account which,

of course, exists independently of his phoAs.Defendant points ouBlaintiff could have
accessed his email from a computer availabtbégublic, and there are multiple other ways in
addition to email that Plaiiff could have communicated thi his former counsel.

Plaintiff also fails to adequately explaihy, in addition to neglcting to appear at
mediation, he otherwise failed participate in this case. Paiff and/or his former counsel
never provided Defendant with a date faaiRliff's deposition ad failed to respond to
Defendant’s discovery requestafter Mr. Meyer was grantel@ave to withdraw, Plaintiff
continued to neglect his duty tespond to discovery and failed to timely oppose Defendant’s
motion for summary judgment. Pidiff contends that these faillware the fault of Mr. Meyer,
who had not yet been granted leave to withdvavthe date Plaintiff's dcovery responses were
due and when Defendant filed its motion for suamyrjudgment. Plaintifstates that he does
“not know why [his] attorney allowed the Requests for Admissions to go unanswéeesd|”
points to phone recordsdicating that he made calls kr. Meyer on March 5 and 6, 2018.
Plaintiff does not explain why he failed to bet@uch with opposing cowsel after his attorney
was granted leave to withdraw.

The Court has sympathy for Plaintiff under thegmstances of this case, given that his
former attorney allowed the ddewt for Plaintiff's responses tDefendant’s discovery requests
to pass without seekingnather extension of time. However, the Court’s analysis of whether

Plaintiff has established excusable neglect da¢surn on whether Plaintiff or his former

341d. at 4.
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attorney is at fault for missed deadlinestigants are routinely heldccountable for their
counsel’s errors or oversights—etie is “nothing novel” about “patizing [a plantiff] for his
attorney’s conduct® And although the Court musbnstrue the pleadings pfo selitigants
liberally and hold them to a less stringent staddiaan formal pleadings drafted by attornéys,
a plaintiff's pro sestatus does not excuse him fronmgying with federal and local rulé$In
the Tenth Circuit, inadvertence, ignorance ofrtiles, and mistakes construing the rules do not
constitute excusable negldot purposes of Rule 6(b¥® Moreover, Plaintiff's pattern of failing
to participate in this case, including failing tsaur his attorney’s calland emails, appears to
have been what initially promptdus attorney to withdraw. EhCourt finds that the reason for
the delay in this case is that Plafifrttboth while represented and while proceeding se—
simply failed to participate, which was a matter within Plaintiff's corftol.

Finally, the Court considers whether Ptdfrhas acted in good faith. Although the

record does not suggesathPlaintiff made a good-faith effaxt prosecute his case, there is also

35 Gripe v. City of Enid, Okla312 F.3d 1184, 1189 (10th Cir. 200Deslso, e.gScott v. Power Plant
Maint Specialists, In¢ Civil Action No. 09-CV-2591-KHV, 2010 WL 1881058, at *4 (D. Kan. May 10, 2010)
(noting, in excusable neglect analysis, that “courts are less forgiving when missed deadlinesaaeme of poor
lawyering, e.g., where counsel misconstrues or misinterprets the rules or law or makes pabdéaitions.”)
(collecting cases).

36 Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (citations omitted).

37 SeeOgden v. San Juan Cha2 F.3d 452, 455 (10th Cir. 1994) (citiNgglsen v. Pricel7 F.3d 1276,
1277 (10th Cir. 1994))XGreen v. Dorrell 969 F.2d 915, 917 (10th Cir. 1992) (citation omitté®im v. Tortoise
Capital Advisors, LLCCase No. 13-2267-DDC-JPO, 2016 WL 3405126, at *5 (D. Kan. June 21, 2016) (citations
omitted).

38 Scotf 2010 WL 1881058, at *3.

39 Plaintiff argues that he should be granted éetmvrespond out of time because the Court granted
Defendant’s unopposed motion to set aside entry of defelolvever, Plaintiff's counsel consented to that motion,
which was filed just nine days after entry of default and before a scheduling order was entesechset
Moreover, the “good cause” that must be shown under B5{[8 to set aside an entry of default is a less exacting
standard than the “excusable neglect” required for relief from a default judgment under Ruta &ix(lan
extension of a missed deadline under Rule 6(b)(1)(®xnnis Garberg & Assocs., Ine. Pack-Tech Intl'l Corp.

115 F.3d 767, 775 n.6 (10th Cir. 1997) (“[I]t is well established that the good causeddryuFed. R. Civ. P. 55(c)
for setting aside entry of default poses a lesser stafatafte defaulting party than the excusable neglect which
must be shown for relief from judgment under Fed. R. Civ. P. 60(Bcdtt 2010 WL 1881058, at *4 n.3 (noting
that Tenth Circuit construes “excusable neglect” standards under Rules 60(b) and 6(bysimilarl

11



no evidence that Plaintiff acted@mtionally or in bad faithNonetheless, given the foregoing
discussion of Plaintiff’'s comple failure to participate ithis case until now—both during and
after his representation by Mr. Meyer—the Court cannot find tbhltdabad faith is sufficient

to outweigh the prejudice and delay Rtdf has caused through his neglect.

Having examined the factors, the Court firtklat Plaintiff has failed to establish
excusable neglect for his failure to timegspond to discovery and oppose Defendant’s
summary judgment motion. Plaintiff's Motion faxtension of Time to Respond to Requests for
Admission and Respond to Defendant’s MotionSammary Judgment is therefore denied, and
the Court proceeds to decide Defendant’'s summary judgment motion as uncontested.

[I. Defendant’s Motion for Summary Judgment

A. Summary Judgment Standard

Summary judgment is appraogie if the moving party deomstrates “that there is no
genuine dispute as to any maséfact” and that it is “entitletb judgment as a matter of la#?”

In applying this standard, the Court views évedence and all reasonable inferences therefrom
in the light most favordb to the nonmoving partl}. “There is no genuine [dispute] of material
fact unless the evidence, constiue the light most favorable to the non-moving party, is such
that a reasonable jugould return a verdidor the non-moving party*? A fact is “material” if,

under the applicable substantivev)at is “essential to the prep disposition of the clainf? A

40 Fed. R. Civ. P. 56(a).

41 City of Herriman v. Bell590 F.3d 1176, 1181 (10th Cir. 2010) (citdgmoza v. Univ. of Denveil3
F.3d 1206, 1210 (10th Cir. 2008)).

42 Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004) (citiAgderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 255 (1986)).

43 Wright ex rel. Tr. Co. of Kan. v. Abbott Labs., Ji259 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Inc144 F.3d 664, 670 (10th Cir. 1998)).
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dispute of fact is “genuine” if ftere is sufficient evidence on eagitle so that a rational trier of
fact could resolve the issue either wé$.”

The moving party initially must show the ahse of a genuine dispute of material fact
and entitlement to judgment as a matter offavin attempting to meet this standard, a movant
who does not bear the ultimate burden of pesismeat trial need not negate the nonmovant’s
claim; rather, the movant need simply point twuthe court a lack afvidence for the nonmovant
on an essential element of the nonmovant’s cfaim.

Once the movant has met the initial burdéshowing the absence of a genuine dispute
of material fact, the burden shifts to the nonmopagy to “set forth specific facts showing that
there is a genuine issue for tridl.”The nonmoving party may not simply rest upon its pleadings
to satisfy its burdeff Rather, the nonmoving party must “gatth specific facts that would be
admissible in evidence in the event of trial frauich a rational trier ofact could find for the
nonmovant.*® In setting forth these specific factse nonmovant must identify the facts “by
reference to affidavits, depdsit transcripts, or specific exhibits incorporated theréinTo
successfully oppose summary judgment, the nonmtawast bring forward “more than a mere

scintilla of evidence” irsupport of his positioht A nonmovant “cannot create a genuine issue

44 pdler, 144 F.3d at 670 (citingnderson477 U.S. at 248).

45 Spaulding v. United Transp. Unipp79 F.3d 901, 904 (10th Cir. 2002&rt. deniecb37 U.S. 816 (2002)
(citing Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)).

46 Adams v. Am. Guar. & Liab. Ins. G@33 F.3d 1242, 1246 (10th Cir. 2000) (citixdler, 144 F.3d at
671);see also Kannady v. City of Kioy00 F.3d 1161, 1169 (10th Cir. 2010).

47 Anderson477 U.S. at 256Celotex,477 U.S. at 324Spaulding279 F.3d at 904 (quotingatsushita
Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986)).

48 Anderson477 U.S. at 256ccord Eck v. Parke, Davis & C®56 F.3d 1013, 1017 (10th Cir. 2001).

49 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quothuiier, 144 F.3d at
670-71);see Kannady590 F.3d at 1169.

S0 Adler, 144 F.3d at 671.
51Vitkus v. Beatrice Col1 F.3d 1535, 1539 (10th Cir. 1993).
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of material fact with ungpported, conclusory allegation®.”Finally, summary judgment is not a
“disfavored procedural short¢ubn the contrary, it is an iportant procedure “designed to
secure the just, speedy and inexpensgetermination of every actioR®
B. Analysis
Under D. Kan. Rule 7.4,
Absent a showing of excusable neglect, a party or attorney who fails
to file a responsive brief or merandum within the time specified
in D. Kan. Rule 6.1(d) waives theght to later file such brief or
memorandum. If a responsive brief or memorandum is not filed
within the Rule 6.1(d) time requiremies, the court will consider and
decide the motion as an uncoméssmotion. Ordinarily, the court
will grant the motion without further notice.
As a result of Plaintiff’s failte to establish excusable nec—and, therefore, inability to
oppose Defendant’s motion for summary judgment out of time—the Court may grant the motion
as uncontested under D. Kan. R. 7.4. Furth@sed on Defendant’s requests for admissions
being deemed admitted under Fed. R. Civ. P. 36(a)(3), Defendant is entitled to summary
judgment on the merits on all of Plaintiff's claiffs.
Plaintiffs Complaint contais two counts for sexual harassment—one for harassment
resulting in a hostile worknironment and one for retaliayodischarge after Plaintiff
complained about and rejected Zink’s allegedaades. To establish a prima facie case for a

hostile work environment claim, agphtiff must show “(1) that [@] is a member of a protected

class; (2) that the conduct in question was uowraek; (3) that the harassment was based on sex

52 Tapia v. City of Albuquerqué70 F. App’x 529, 533 (10th Cir. 2006) (citidgnett v. Univ. of Kan371
F.3d 1233, 1237 (10th Cir. 2004)).

53 Celotex477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

54 Fed. R. Civ. P. 36(a)(3) provides: “A matter is atieci unless, within 30 days after being served, the
party to whom the request is directtves on the requesting party a wriiswer or objection addressed to the
matter and signed by the party or its attorney. . . .”
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[or race]; (4) that the harassment was sufficies#lyere or pervasive to create an abusive
working environment; and (5) a basis fmputing liability to the employer?® To establish a
prima facie claim for retaliatory discharge, aiptiff must show: “(1) that [he] engaged in
protected opposition to discrimation; (2) that a reasonaldeployee would have found the
challenged action materially adverse; and (8aasal connection betwedre protected activity
and the materially adverse actiof.”

Plaintiff also brings a thirdlaim for discriminatory discharge on the basis of race and
gender, the elements of which #nat: (1) [the plaintiff] is a m@aber of a protected class; (2)
[he] suffered an adverse employment actanmg (3) the challenged action took place under
circumstances giving rise to amference of discriminatiore?

The uncontroverted facts submitted by Defendant in its memorandum in support of
summary judgment are deemed admittedinodrporated as findings of fact. Those
uncontroverted facts include the following, whichrevéhe subject of Defendant’s requests for
admissions to Plaintiff:

¢ Plaintiff understood that Defelant hired Plaintiff solely to work on the Kansas
Avenue Project for the City of Topeka, Kansas.

e Plaintiff understood that Deffielant terminated Plaintifolely due to Plaintiff’s
attendance and due to sagliback of manpower on tlik@nsas Avenue Project.

e Bob Zink's actions, words, and conduct were at all times invited.

55 Jones v. Wichita State Unj\628 F. Supp. 2d 1222, 1237 (D. Kan. 2007) (cikiagsco Corp. v. Renner
475 F.3d 1179, 1186 (10th Cir. 2007)) (stating elemeht®stile work environment claim based on segg also
Glapion v. Castrp646 F. App’x 668, 671 (10th Cir. 2016)X‘primafacie case ohostilework environmenin
violation of Title VII requires a plaintiff to show membership in a protected group, unwelcome harassment based on
the protected characteristic, and ‘due to the harassmerglstg®r pervasiveness, the harassment altered a term,
condition, or privilege of the plaintiff's employment and created an abusive working environment.”) (quoting
Harsco Corp, 475 F.3d at 1186

56 Jones 528 F. Supp. 2d at 124142 (citidggo v. Blue Cross & Blue Shield of Kan., 1452 F.3d 1193,
1202 (10th Cir. 2006)).

57 E.E.O.C. v. PVNF, LLO487 F.3d 790, 800 (10th Cir. 2007) (citigrbo v. UPS432 F.3d 1169, 1173
(10th Cir. 2005)).
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e Bob Zink’s actions, words, and conduct wagrather subjectively nor objectively
offensive to Plaintiff.

e Bob Zink did not sexually harass Plaintiff.
e Bob Zink did not racially harass Plaintiff.
e Bob Zink did not discriminate againstaiitiff on the basis of race or gender.
e Defendant did not discriminate againsaiBtiff on the basis of race or gender.
o Defendant did not sexually oacially harass Plaintiff
Bob Zink is the only alleged harasser in ttase. The foregoing facts being deemed admitted—
including the ultimate fact, that neither Zinkr Defendant discrimirtad against him on the
basis of race or gender—Plainti@nnot satisfy the elements of a prima facie case for any of his
claims and Defendant is tited to summary judgment.
IT IS THEREFORE ORDERED BY THE COURT that Plaintiff’'s Motion for
Extension of Time to Respond to RequestsAidmission and Respond to Defendant’s Motion
for Summary Judgment (Doc. 46)deniedand Defendant’s Motiofor Summary Judgment
(Doc. 38) isgranted.
IT IS SO ORDERED.

Dated: Auqust 28, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

%8 Doc. 39-2, Requests for Admission Nos. 8, 9, 14, 15, 17-21.
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