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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN DOE BD, )

)

Plaintiff, )

)

V. )
) Case No. 17-2182

UNITED STATES OF AMERICA and )

MARK WISNER, )

)

Defendants. )

)
MEMORANDUM AND ORDER

Plaintiff John Doe BD brings this case agantistendants United States of America and Mark
Wisner, pursuant to the Federal Tort Claims BETCA”), 28 U.S.C. 88 1346(b), 2671 and 38 U.S.CC.
8 7316(a), (f), alleging that Wisner conducted ioagar and/or unnecessary physical examinations pf
plaintiff and elicited unnecesgaprivate information. Plaintiff alsalleges several state law claims.
This matter is before the court on defendant UrBedes of America’s Motion to Dismiss (Doc. 15)
Defendant argues that plaintiff’s complaint shoulddsenissed for lack adubject matter jurisdiction
and because it fails to state a claim under FederakR@I€ivil Procedure 12(b)(1) and (6). Plaintiff
initially failed to timely respond to the motiofBut upon the court’s ordgeplaintiff showed good
cause for the oversight, and the ¢owitl therefore consider the merits plaintiff's response brief.
For the reasons set forth below, the court grarfendant’s motion in padnd denies it in part.

l. Factual Background and Legal Standards
Plaintiff is a veteran who sought treatmenthet Dwight D. Eisenhower VA Medical Center

(“VA”) located in Leavenworth, Kansas. Wisnegdted and provided mediczare for plaintiff.
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Wisner was a physician’s assistarRR") for the VA, and is a defendant in more than seventy penfing
civil suits before this court.

The claims in this case are virtually identicathose in a number oftoér cases this court has
considered.Seeg.g, Anasazi v. United StateNo. 16-2227-CM, 2017 WL 2264441, at *1—*2 (D.
Kan. May 23, 2017)Doe v. United State®No. 16-2162-CM, 2017 WL 1908591, at *1-*2 (D. Kan.
May 10, 2017). The court will not repeat the detaflthem here. Highly sumarized, they are: (1)
Count I: Negligence — MedicMalpractice; (2) Counli: Negligent Supengion, Retention and
Hiring; (3) Count IlI: Negligent Infction of Emotional Distress; (4yount IV: Outrage; (5) Count V:
Battery; and (6) Count VI: Invasion &frivacy — Intrusion Upon Seclusion.

Likewise, the court has set forth the goverdegpl standards inrmumber of other cases
involving the same parties and clainmBhe court does not repeat them here, but applies them as it has
in the past.Seeg.g, Anasazi2017 WL 2264441, at *2)oe, 2017 WL 1908591, at *2.

Il. Discussion
Under the FTCA, the United States has waiveddvereign immunity for injuries caused by

the “negligent or wrongful act or omission” ofedderal government employee while that employeel|is

“acting within the scope of his office or employmeamtder circumstances where United States, if &
private person, would be liable to the claimant in ed@oce with the law of the place where the act{or
omission occurred.” 28 U.S.C. § 1346(b).

This court has repeatedly held that plaintiffish similar allegations to those here have
sufficiently alleged that Wisner’s conduct swaithin the scope of his employmer8eege.g, Anasazi
2017 WL 2264441, at *4)oe, 2017 WL 1908591, at *4. The court alsas held that plaintiffs with
similar allegations have presedtglausible claims that the VAnimunity Statute applies, allowing

them to pursue remedies under the FTi@Aclaims arising out of a batterseeg.g, Anasazi 2017




WL 2264441, at *5Poe, 2017 WL 1908591, at *4. While defendaagrees with these rulings, it

does not challenge these arguments again here (bdrem the reply brief, which is not a proper

place to raise the arguments). Toairt therefore turns to the arguntethat defendant does properly

raise with respect to this plaintiff.
A. Statute of Repose All Counts
Defendant claims that at least some ofrl#fis claims are barred by Kansas’s four-year

statute of reposeSeeKan. Stat. Ann. 8 60-513(c) (stating thaith respect to a “cause of action

arising out of the rendering of or the failure tader professional services by a health care provider,”

“in no event shall such an action be commenced tharre four years beyond the time of the act giv
rise to the cause of action”Plaintiff disagrees, raising foarguments in opposition to defendant’s
position: (1) Section 60-513(c) doest apply to plaintiff's claim®ecause Wisner was not a “health
care provider”; (2) In any event,&-513(c) does not apply to pléffis claims for battery, outrage,
and invasion of privacy; (3) The FTCA’s adminisiva process tolls the statute of repose; and (4)
Equitable estoppel tolls ¢hstatute of repose.
1. Kan. Stat. Ann. 8 60-513(c)’s Application to Plaintiff's Claims

First, plaintiff argues that because Wisnemas a “health care provider,” § 60-513(c) does n

apply to plaintiff's claims.Kan. Stat. Ann. 8 60-513d defines “hisatare provider” as “a person

licensed to practice any branch of the healing ams!’ “a licensed medical care facility.” Under thig

definition, Wisner, his supervising phggns, and the VA medical center are all health care providers.

Under the plain language of the relevant sgtgt60-513(c) applies faaintiff's claims.
Plaintiff asks the court to apply the definitioh“health care provider” in Kan. Stat. Ann. § 4(
3401(f) instead, based on languag®iw.P. v. L.$.969 P.2d 896 (Kan. 1998). It is unclear to this

court why the Kansas Supreme Court applied § 40-3401(f) instead of § 60-513d in determining

who




might be a health care provider under § 60-513%&)ction 8§ 60-513d specifically indicates that it
defines health care provider “as used in K.S.A. 60-5E3W.P.does not mention or address the
potential application of 8 60-513d. To the extent Eh&Y.P.is in conflict with the plain language of
the statute, this court must apphe language of the statutBtate v. Spencer Gifts, LI.G74 P.3d
680, 686 (Kan. 2016). The court determines that § 60ehapplies to at leasome of plaintiff’s
claims.

2. Kan. Stat. Ann. 8 60-513(c)’s Application to Battery, Outrage, and

Invasionof Privacy

Second, plaintiff argues that even if Wisnersvea‘health care provideas used in § 60-
513(c), that subsection does not apply to all tartsing from medical careSpecifically, plaintiff
argues that it does not appb his battery, outrage, and invasiorpatacy claims. Plaintiff states thg
his battery claim has no statute of repose bedaisgoverned by Kan. 8t Ann. 8§ 60-514(b), which
provides a one-year battery statatdimitations and no statute of regosHe states that the outrage
and invasion of privacy claims have a ten-year statute of repose, ba&&0-&13(b) instead of § 60
513(c).

The court has reviewed all tife cases cited by plaintiff in support of his position.
Significantly, none of the cases addresses the prissise here: whether the statute of repose in § §
513(c) applies to all claims “arisirayt of the rendering of or the fare to render professional servic
by a health provider,” as the statitself says. Rather, the casesaiby plaintiff address the statute
of limitations—as opposed to thesite of repose—for battery, ougegy and invasion of privacy
(which is governed here by the FTCA3eee.g., Newcomb v Ingl&827 F.2d 675 (10th Cir. 1987)
(determining which statute of limitations was maralogous for a federal cause of action based o}

interception of oral or wire communication€ulp v. Timothy M. Sifers, M.D., P,A33 F. Supp. 2d
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1119, 11126 (D. Kan. 2007) (applying thdtbey statute of limitations acual rule for a battery claim
against a doctorKelly v. VinZant 197 P.3d 803, 814 (Kan. 2008) (holdithgt battery claims agains
a doctor were subject to § 60-514(l)ise-year statute of limitation$jallam v. Mercy Health Ctr. of
Manhattan, InG.97 P.3d 492, 497 (Kan. 2004) (holding thabatrage claim was subject to the two
year statute of limitations for tortsput seeRobinson v. Shat®36 P.2d 784, 817-18 (Kan. Ct. App.
1997) (holding a fraud claim against a doctor was gwat by the ten-year statute of repose).
Defendant identifies in its brief hoaach case is distinguishable from the case at hand, and this ¢
agrees. The plain language of 8%IB(c) indicates that the statuterepose contained therein applie
to claims “arising out of the rendag of or the failure to rendergfessional services by a health
provider.” It does not specify medical malpracit&ms or limit its application in any manner.
Plaintiff’'s claims in this case all arise out oétlendering of or the faite to render professional
services by a health care providdihe court therefore concludes that the four-year statute of repg
applies to all of plaintiff's claims.
3. Tolling — FTCA Administrative Process

The next issue is whether the statute of reposeledolled during the time that plaintiff was
exhausting his administrative remedies as requoyeitie FTCA. The Tenth Circuit has not yet ruleg
on whether the required FTCA adminétve process effectively preetsstate statutes of repose.
But this court believes the better reasoned ansvikaist does. The FTCA gaires plaintiffs to wait
at least six months to file swithile exhausting their administrativemedies. In a concurring opinior]
in Kennedy v. U.S. Veterans Adnb26 F. App’x 450, 458 (6th Cir. 2013), one judge noted,
“Congress clearly intended that a ataint who files a timely claim witthe agency will have properly
invoked the administrative processdas entitled to file suit witin six months of the agency

decision.” Because of this Comgsional intent, it would be imprap® “allow agencies to delay

ourt
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notices of denial in order t@low the statute of repose to extinguish a plaintiff's claitdénnedy 526
F. App’x at 458-59. Distriatourts have agreed®Geege.g., AJJT v. United Statdso. 3:15-cv-1073,
2016 WL 3406138, at *4 (M.D. Tenn. June 21, 20B3u v. United StatedNo. 8:12-cv-2669-T-
26AEP, 2013 WL 704762, at 81.D. Fla. Feb. 26, 2013)jones v. United State#89 F. Supp. 2d
883, 893 (M.D. Tenn. 2011McKinley v. United State®No. 5:15-cv-101, 2015 WL 5842626, at *13
(M.D. Ga. Oct. 6, 2015).

The court agrees with the reasoning given endases cited above, and determines that the
FTCA administrative processgempts Kan. Stat. Ann. § 60-513(c)’s statute of repose when the
mandated use of the administrative process wouldwibe cause a claim to be barred by the statute
of repose. The statute of repose was thereforedtdiiring the pendency pfaintiff's administrative
procedures, for any claims not already barredregbtaintiff began the administrative process.

4, Tolling — Equitable Estoppel

Finally, plaintiff argues that the doctrine of eqbitestoppel tolls the stae of repose. In his
complaint, plaintiff alleges that the acts iregtion occurred three times from 2011 through 2012. |tis
likely that some of plaintiff'slaims happened before April 12012, which was four years before
plaintiff filed an administrative claim. The cotinerefore addresses whetliee time to file a claim
may be tolled based on general prites of equitable estoppel.

The Tenth Circuit has held, “Because a statutepbse creates a substantive right in those
protected to be free from liability after a legislatiw-determined period of tig) it is not subject to

equitable tolling oequitable estoppel.Fulghum v. Embarqg Corp785 F.3d 395, 416 (10th Cir.

2015) (citation omitted). Plaintiff citd®obinson v. Shal®36 P.2d 784, for the premise that Kansas’'s
statute of repose may, indeed hbéjsct to equitable estoppel. Robinsonthe majority held that a

medical malpractice defendant was equitably estofpetraising the statutef repose defense when




his own fraudulent concealment resulted in tHaydan discovering the vangful acts. 936 P.2d at
798. But this holding was over a strong dissent,aaradher appellate panel has cast doubt oSee
Dunn v. Dunn281 P.3d 540, 556 (Kan. Ct. App. 2012) (“Whetherdbctrine of equitable estoppel
even available to toll a stae of repose is a debatalifsue in Kansas.”).

The court determines that tHectrine of equitalel estoppel is not aiable to prevent
application of the statute of repos€o the extent that Kansas ctsuhave allowed estoppel, it appea
to be limited to claims for fraud, which are not alleged h&ee Robinsqrd36 P.2d at 798 (allowing
the defense “where the defendant’s own fraudulent concealment has resulted in the delay in
discovering the defendastwrongful conduct”)see alsdarlin v. Paul Revere Life Ins. Gal42 F.
Supp. 2d 1253, 1268 (D. Kan. 2010). The only tolling thatalable to plaintiff results from the
preemptive effect of the FTCA'’s amdnistrative remedies requirement.

B. Count Il — Negligent Supervision, Hiring, and Retention

The court has previously dismissed other pifigitclaims for negligent hiring and retention
based on the discretionary function exception to the FT8#ege.g, Anasazi2017 WL 2264441, at
*8—*9; Doe 2017 WL 1908591, at *8. Plaintiff now aske court to deny defendant’s motion with
respect to these claims because the VArhaddatory duties under the U.S. Constitution.

1. Negligent Hiring and Retention — Constitutional Duties

A number of circuits have held that thecletionary function exception does not shield the
United States from FTCA liability for actions thetceeded the government’s constitutional authori
Loumiet v. United State828 F.3d 936, 943 (D.C. Cir. 2016) (noting that the First, Second, Third,
Fourth, Fifth, Eighth, and Mith Circuits “have either held or statin dictum that the discretionary-
function exception does not shield governmenta@fs from FTCA liability when they exceed the

scope of their constitional authority”). But see Kiiskila v. United Statet66 F.2d 626, 627 (7th Cir.
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1972);Linder v. McPhersonNo. 14-cv-2714, 2015 WL 739633,%a13 (N.D. Ill. Jan. 29, 2015).
Other courts have avoided ruling on the issuéshggested that the Unit&tates may not have
waived its immunity for cortgutional violations. See, e.g.Tsolmon v. United StateNo. H-13-3434,
2015 WL 5093412, at *10 (S.D. Tex. Aug. 28, 2015) (cifnD.I.C. v. Meyer510 U.S. 471, 477
(1994), which stated that “the ied States simply has not remele itself liable under 8 1346(b) for
constitutional tort claims”).

Plaintiff alleges that defendaf#iled to perform a numbef requirements “with reckless
disregard for [p]laintiff’'s wellbeingnd with deliberate indifference kas Fourth, Fifth and Fourteent
Amendment rights to bodilintegrity and privacy.” (Doc. 14, at 10.) As the court has discussed
before, plaintiff also identifies a numberWHA Handbook provisions andHA Directives that
defendant failed to follow. Plaiff makes specific allegations ababe duties in these documents tk
defendant neglected. But plaintiff does not malexsje allegations about how the failure to comply
with these duties also violated the constitnti Assuming—without holding—that the majority of
appellate courts are correct about FTCA liability daceeding constitutional authority, it is unclear
precisely how specific allegations silbe to adequately allegeattdefendant violated mandatory
duties under the constitution. Here, the court beBdhat plaintiff has not been specific enou@.
Garza v. United State461 F. App’x 341, 343 (5th Cir. 2009)dlding that the “Eighth Amendment’y
prohibition against cruel and usymlnishment [does not] define a ndiscretionary course of action
specific enough to render the discretignfunction exception inapplicable”)inder, 2015 WL
739633, at *12 (noting that some counts/e applied a standard simitarthat of qualified immunity);
see also LoumieB28 F.3d at 946 (declining to address whether a qualified inyratandard should

be applied).
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Moreover, plaintiff's pleaded facts fall shortafeging actual delibate indifference.
“Deliberate indifferenceis a stringent standard of faulgquiring proof that a [state] actor
disregarded a known or obviousnsequence of his action3chneider v. City of Grand Junction
Police Dep’'t 717 F.3d 760, 769 (10th Cir. 2013jnnett v. Simmond5 F. Supp. 2d 1210, 1219 (D.
Kan. 1999) (“The deliberate indifference standard edspiires plaintiff to esblish that defendant
officials acted with a culpabktate of mind and that defendant@nduct was akin to criminal
recklessness and not mere negligence.”). Althqulgintiff recites the “deliberate indifference”
language, the facts relating the actions of defendant (as opgib$o Wisner) do not support such a
culpable state of mind.

For these reasons, the court deti@es that the new allegatis of unconstitutional conduct in
plaintiff's complaint do not negatgoplication of the discretionargriction exception. On this basis,
and for the reasons discussed in prior similar caélsesourt dismisses plaiffts claims for negligent
hiring and retention.

2. NegligentSupervision

As for the negligent supervision claim, the cdwas allowed this claim to proceed in the pas
Seeg.g, Anasazi2017 WL 2264441, at *Doe, 2017 WL 1908591, at *6Plaintiff's new
constitutional arguments do not change that outcome. But defendant now proffers a new argur
dismissal: plaintiff's negligent supervision claimsisosumed in his negligent hiring and retention
claims, and it should likewise be dismissed underdiscretionary function eeption. Specifically,
defendant wants the court to disaed plaintiff's characterization dfis harm being based on the VA’
negligent supervision of Wisner. Instead, deffint wants the court took beyond plaintiff's
characterization and see that thigiiies were actually “caused byetWVA'’s decisions to hire, retain,

and discipline Wisner—decisions which are inindgediscretionary and which this [c]ourt has

nent fo




previously held fall squarely within the discretaoy function exception.” (Doc. 7, at 20.) In other
words, defendant asks the courhtdd that plaintiff's negligent supésion claim is an impermissible
attempt to circumvent the discretionary functéexception, so it must be dismissed along with the
negligent hiring and retention claims.

The court has previously setrfio the law at length on the drstionary function exception.
Seege.g, Anasazi2017 WL 2264441, at *6—*Poe, 2017 WL 1908591, at *5—*8. For brevity, the
court does not repeat it here, mtorporates it by reference.

Defendant’'s new arguments are petsuasive for at least tweasons. First, plaintiff has
pleaded that he suffered damages because of defenidaciequate supervision of Wisner. The col
accepts these allegations as truthiststage of the litigation. Sead, in Kansas, negligent supervisic
is a separate cause of action from negligent hiring and retemfiarquis v. State Farm Fire & Cas.
Co, 961 P.2d 1213, 1223 (Kan. 1998). Negligent supenvis not subsumed into negligent hiring {
retention. For these reasonsyadl as those the court has satian other related opinions,
defendant’s motion is deniedttv respect to plaintiff's claim for negligent supervision.

C. Counts Il and IV — Negligent Infliction of Emotional Distress and Outrage

As this court has previously held, a claim fiegligent infliction ofemotional distress must
include a qualifyingohysical injury. Majors v. Hillebrand 349 P.3d 1283, 1285 (Kan. Ct. App. 201}
This rule does not apply, however, avhthe conduct is willful or wantord. (citing Hoard v.
Shawnee Mission Med. CGt662 P.2d 1214, 1219-20 (Kan. 1983)). Plaintiff attempts again to plg
plausible claim by alleging willful and wanton condumi this court has sdady held that this
characterization of plaintiff's aim is duplicative of plaintiff ©utrage claim. Again, the court
dismisses plaintiff's claim for negligent infliction emotional distress in pdidr failure to allege a

physical injury and in part atuplicative of the outrage claim.
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Defendant also asks the cotatdismiss both the negligenfliotion of emotional distress
claim and the outrage claim under the discretiofiamgtion exception. Defendant argues that the
conduct that is barred by the distonary function exception in Coulttis the same conduct alleged
in Counts Il and IV—thereby making these coualtso subject to theiscretionary function
exception. But the court has heltaat plaintiff plausibly placetis supervision claim outside the
discretionary function exception. The same ratioaglgies to plaintiff's chim of outrage (although
the court dismisses the negligent inflictioneofiotional distress cla on other grounds).

D. Count V — Invasion of Privacy — Intrusion Upon Seclusion

Finally, the court has repeatedgldressed plaintiff's allegatis for invasion of privacy —
intrusion upon seclusion and found tktzy fail to state a claimSeeg.g, Anasazi2017 WL
2264441, at *10—*11Doe 2017 WL 1908591, at *10. Plaintiff has moade any arguments here th
justify altering the court’s analysis. This claim is therefore dismissed for the same reasons prey
given.

IT IS THEREFORE ORDERED that defendant’s motion tosiiss (Doc. 15) is granted in
part and denied in part. The motion is granted &otants Ill and V. The motion is also granted ag
plaintiff's negligent hiring and retdion claim in Count Il, but dead as to plaintiff's negligent
supervision claim in Count Il, agell as Count IV. Finally, some @laintiff's claims may be time-
barred, consistent with the ctgrruling in Part 1l.A. of tihs Memorandum and Order.

Dated this 10th day of Octob&017, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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