Smith v. TFI Family Services, Inc. Doc. 179

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

COURTNEY SMITH,

Plaintiff,
V. Casélo. 17-2235-JWB
TFI FAMILY SERVICES, INC. et al.,

Defendants.

MEMORANDUM AND ORDER

This case comes before the court on dionoto dismiss by five individually-named
Defendant’ (hereinafter “thendividual Defendants”). (Doc. 161.Jhe motion is fully briefed
and is ripe for decision. (Docs. 162, 170, 171.) tRereasons stated herein, the motion to dismiss
(Doc. 161) is GRANTED.

|. Facts

The following facts are taken from the amded complaint (Doc. 134) and are presumed
to be true for purposes of deciding the motion to dismiss.

The Kansas Department for Children anchiias (“DCF”) (formerly known as Social and
Rehabilitation Services or “SRS”) is an agencyhef State of Kansas charged with administering
the state’s duty to look & the interests of fostehildren in DCF custody.Id. at 5-7.) DCF is

responsible for the safety, care, custody, placenaantsupervision of DCF foster childrend.(

! The five are: Candace Shively, Steve Fincher, Jay Clesmangela Kruczynski, and Bgy Jordan (now known as
Peggy Beck). These parties were added by the amendethatrapd are sued in their individual capacities. (Doc.
134.) TFI Family Services, Inc. is the only other remgjiidefendant. The State of Ksas DCF (including Secretary

Laura Howard in her official capacity) was named as a Defendant in the amended complaint but was voluntarily
dismissed by Plaintiff. (Doc. 145.)
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at 7-8.) The IndividuaDefendants were employed by DCF dttahes relevant to this suit.
Plaintiff Courtney Smith was born in 199%cawas 19 years old on April 16, 2019, when the
amended complaint was filedd(at 5.)

TFI Family Service, Inc. (“TFI”) is a prate entity that contracts with DCF to provide
placement and other services for children in DCF custotty.. a{ 10.) In October 2008, when
Plaintiff was nine years old, she was placeD@¥F custody pursuant to a court orddd. &t 26.)

In October 2008, DCF employee Angela Kruczynsdfierred Plaintiff to TFI for placement
services, and in the same mofthl placed Plaintiff in the homef Delores and Earl Wilkins.

(Id.) Plaintiff allegedly suffered physical and emotional abuse from 2008 through October 2009
from “adults residing in the Wilkins’ home”Hgé complaint does not specify from whom) and
Plaintiff withessed abuse of other children in the honid.) (TFI had actual and constructive
knowledge that Plaintiff was being abused butéorher to remain in the Wilkins’ homeld.(at

28.)

DCF received and investigated numerouslimat-calls about child abuse in the Wilkins
home yet continued to place Plgfihand other children there.ld, at 2.) DCF allegedly received
thirteen reports of foster cdilen being abused or neglected in the Wilkins home between 2001
and October 2009. Id. at 19.) DCF employee Jay Clemeimsestigated these reports and
determined in each case that a finding of “ussailtiated” was warranted based on a “clear and
convincing” standard of proof. Id. at 20.) Clements therefore did not enter the alleged
perpetrator’'s name in a centragjigry of identified abusersld. at 17-18.) Plaitiff alleges that
DCF was required to make a decision after evegppnteof abuse as to whwdr to remove foster
children from the Wilkins home, based on a prepaaugiee of evidence standard, but DCF “refused

to make a decision.’ld. at 17, 19.) While Plaintiff was ithe Wilkins home from October 2008



through October 2009, DCF employees Peggy Jordan and Angela Kruczynski were allegedly
“required to ...but refused to make any determamaor decision whethieto remove” Plaintiff

from the home. Ifl. at 20.) DCF managers Steve Fac and Candace Shively allegedly
sanctioned and approved the praetiof failing to determine the safety of DCF foster children,”
including Plaintiff. (d. at 21.)

DCF allegedly knew or should have known that TFl was failing to meet its contractual
standards with DCF including byiliag to report all incidents of maltreatment and that it was
thereby endangering foster ahién including Plaintiff. 1¢l. at 31-32.) The Wilkins home was
closed for placement of foster children in 2009 after DCF received multiple hot-line reports
identifying adults in the Wilkins homas perpetrators of physical abuskl. @t 28). It was
permanently closed as an unlicensed foster home in 20d.}. (

Counts 1 through 3 of the amended complaissert claims against TFl for gross
negligence, outrage, and deprivation of canstinal rights under 42 U.S.C. § 1983. Count 6
alleges a claim against thedimidual Defendants under § 198&mong other things, Count 6
alleges that the Individual Bendants, acting under color state law and with deliberate
indifference, caused a violation of Plaintiff's Fmenth Amendment rights “not to be placed with
a home not licensed for foster children, where chiddse is reported to oagu“to be free from
harm,” “to placement in a reasonable safe andreeznwironment and conditions,” and “to be free
from maltreatment while in foster care.” (Doc. 18#2-46.) Plaintiff alleges some or all of the
Individual Defendants referred her to TFI ftoster care services knowing that TFI “was
incompetent to determine appropriate placdasieand “under-reported maltreatment of DCF
foster children.” Id. at 42.) Plaintiff alleges that soroeall of the Individual Defendants failed

to protect her by placing her imame with adults who had beeridified as persons who abused



children, by failing to adequdye monitor her, and by failingo respond appropriately to
allegations of child abuseld( at 44.)

The Individual Defendants contend the § 18B8m against them is barred by the Kansas
statute of limitations and/or statuiErepose, and that the allegations otherwise fail to state a claim
for relief under 8 1983. (&. 162.) In response,dtiff essentially arguethat her claim did not
accrue until she receivedrmee confidential DCF documents on November 30, 2018, that her
amended complaint relates backe filing of the oiginal complaint, pursuant to Rule 15, and
was therefore timely, and that her allegatiores sufficient to state a § 1983 claim. (Doc. 170.)
For the reasons set forth herein the court fitigd the § 1983 claim amst the Individual
Defendants is barred by the statute of limitations.

Il. Standards

1. Rule 12(b)(6). In ordeo withstand a motion to dismiss for failure to state a claim, a
complaint must contain enough allegations of factéde a claim to relief that is plausible on its
face. Robbins v. Oklahomab19 F.3d 1242, 1247 (10th Cir. 2008) (citiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 127 S. Ct935, 1974 (2007)). All well-pleadddcts and the reasonable
inferences derived from those facts are viewethe light most favorable to PlaintiArchuleta
v. Wagner 523 F.3d 1278, 1283 (10th Cir. 2008). Cosoly allegations, however, have no
bearing upon the court’s considerati@mero v. City of Grove, Oklab10 F.3d 1196, 1200 (10th
Cir. 2007). In the end, the issue is not whether Plaintiff will ultimately prevail, but whether Plaintiff
is entitled to offer evidence to support her claiBsedle v. Wilsgrd22 F.3d 1059, 1063 (10th
Cir. 2005).

Dismissal based on a statute of limitatiomsppropriataunder Rule 12(}¢6) “when the

dates given in the complaint make clear thatright sued upon Bdeen extinguishedGlaser v.



City & Cty. of Denver, Colorado/55 F. App'x 852, 854 (10th Cir. 2018grt. denied sub nom.
Glaser v. Denver, CoNo. 18-9096, 2019 WL 4921601 (U.S. Oct. 7, 2019) (cittdyich v.
McCulloch Props., Ing 627 F.2d 1036, 1041 n.4 (10th Cir. 1980%ee also Jones v. Bodd9
U.S. 199, 215 (2007) (“[i]f the allegations ... show treief is barred by thapplicable statute of
limitations, the complaint is subject to dismissalffilure to state a claim.”) When the facts and
dates are not disputed, the court may as a mattew determine when a cause of action has
accrued.Lawson v. Okmulgee Cty. Crim. Justice Aufi26 F. App’x 685, 689 (10th Cir. 2018)

(citation omitted.)

2. Statute of limitations on 8§ 1983 claims. HAdgepodge of statadfederal law governs
the timeliness of claimgnder 42 U.S.C. § 1983 Mondragon v. Thompsob19 F.3d 1078, 1082
(10th Cir. 2008). The limitations period isdimarily governed by the forum state’s limitation
period for personal-injury tort®Vilson v. Garcia471 U.S. 261, 279 (1985) (superseded in part
on other grounds by 28 U.S.C. § 1658). In Kansas, the two-year limitation period in K.S.A. 60-
513(a)(4) governs 8 1983 claim&rown v. Unif. Sch. Dist. 501, Topeka Pub. Sc#65 F.3d
1184, 1188 (10th Cir. 2006). State lalgo governs any lling of that period, although federal
law might also allow equitable tolling in rare circumstanddendragon 519 F.3d at 1082.
Federal law alone determines the date on whickaim accrues — that, ithe date on which the
limitations period is triggeredWallace v. Katp549 U.S. 384, 388 (2007 jondragon,519 F.3d
at 1082.

In Wallace the Supreme Court emphasized that délccrual date of a § 1983 claim is a
guestion of federal law.Wallace 549 U.S. at 388. The Courkmained that federal rules
governing accrual generalgonform to common law tort principlesd. Under those principles,

the standard rule is that accragicurs “when the plaintiff has ‘a complete and present cause of



action” — that is, “when ‘the plaiiff can file suit and obtain relief.’Id. (citations omitted.) But
Wallaceconsidered a “refinement” with respecta@® 1983 claim for unlawful arrest because of
the common law’s distinctive treatment of the tort of false imprisonrttenAt common law, that

tort included false arrest, andptovided the closest analogy ttee § 1983 claim considered in
Wallace.Such a claim only accrued at common law once the alleged false arrest or imprisonment
ended. Id. Accordingly, Wallaceruled that a § 1983 claim for false arrest accrued once the
person’s unlawful arrest ended — that isewlthe person was bound over for trial by a judge.

at 389. AfteWallace the Tenth Circuit said it determines the accrual date of a plaintiff's § 1983
claim by looking to the accrual rule for the commraw tort most analogous to her § 1983 claim.
Varnell v. Dora Consol. School Dis?56 F.3d 1208, 1215 (10th Cir. 2014) (quotMgllace 549

U.S. at 388.)

In McDonough v. Smitil39 S. Ct. 2149 (2019), the Supee@ourt noted that although
the time of accrual is presumptively when thergiéfihas a complete and present cause of action,
“the answer is not always so simpldd. at 2155. A claim may accru a later date “[w]here,
for example, a particular claimay not realistically be broughthile a violation is ongoing....”

Id. The accrual analysis beginstiwidentifying the specific constitional right alleged to have
been infringed, and then is guided by commfaw principles governing analogous tortd. at
2155-56.

Unaddressed in eith&¥allace or McDonoughwas the federal discovery rule frequently
applied by lower courts in determining accrual81983 claims. That rule — at least in one
formulation - holds that a claim accrues “whea ghaintiff knows or has reason to know of the
existence and cause thfe injury which is the basis of his actiolsée Alexander v. Oklahoma

382 F.3d 1206, 1215 (10th Cir. 2004). The Tenth Cirecas continued to apply this rule after



Wallace See Jenkins v. Chancgs2 F. App’x 450, 455 (10th Cir. 2019lemar v. Raemisch,
762 F. App’x 544, 546 (10th Cir. 20193f. Varnell, 756 F.3d at 1216 (notinipat “even if” the
discovery rule applied to thel®83 claim, the claim was barred). Other courts have similarly
treated the discovery rule asexception to thgeneral rule ofVallacethat a claim accrues when
a plaintiff can first sa and obtain reliefSee e.g., Jardin De Las Chteas Ltd. P’ship v. Joyner
766 F.3d 127, 133 (1st Cir. 2014) (claim normally aesrwhen plaintiff cafirst sue but “to the
extent that the facts necessary to bring arxckie unknown, the discovery rule may delay accrual
until such facts ‘are or should be apparent teasonably prudent person similarly situated.™)
These cases indicate the Tenth Gitrwill likely continue to apply the feddrdiscovery rule when
the fact of injury or the cause of the injunay not be apparent éoreasonable perso@f.51 Am.
Jur. 2d,Limitation of Actionsg 158 (“The discovery rule operatas an excepin to the accrual
rule when a plaintiff does not know, or couldt brough the exercisef reasonable diligence
know, of the wrong, whether the wrong is a breach toirt duty or a breach of contract Rotella

v. Wood,528 U.S. 549, 555 (2000) (“Federal courts . neyally apply a discovery accrual rule
when a statute is silent on the issue..CT;S Corp. v. Waldburgeb73 U.S. 1, 8 (2014) (a claim
accrues in a personal injurytem “when the injury occurredr was discovered.”) Ihawson
the Tenth Circuit said it is “well settled thatcivil rights action accruiewhen the plaintiff knows
or has reason to know of the injumich is the basis of the action..awson 726 F. App’x at
690-91 (quotingBaker v. Bd. of Regent891 F.2d 628, 632 (10th Cir923)). “The injury in a

§ 1983 claim is the violation of a constitutionght, and such claims accrue ‘when the plaintiff
knows or should know that his or her ctingional rights havdoeen violated.”1d. at 691 (citing

Smith v. City of Enid49 F.3d 1151, 1154 (10th Cir. 1998)).



[I1. Analysis

1. Statute of limitations — accrual of clairkor purposes of a § 1983 claim, the relevant

injury is the alleged constitutional violatioistate of Roemer v. Johns@®4 F. App’x 786, 790
(10th Cir. 2019) (citation omitted.) This requiréhe court to first identify the constitutional
violation and locate it in timeld. Plaintiff alleges she was deprived of Fourteenth Amendment
rights “not to be placed with home not licensed for foster children, where child abuse is reported

o

to occur,” “to be free from harm,” “to placement in a reasonable safe and secure environment and
conditions,” and “to be free fromaltreatment while in foster @” (Doc. 134 at 42-46.) The
most analogous common law tort is likely ongdlving special relationsincluding one person
who has lawful custody of another - that givese to a common law duty to provide aid or
protection. SeeRestatement (Second) of Ta§t814A. Neither party gues there are any unique
common law guidelines pertaining accrual of this tortlf the “standard” rule o¥Wallaceapplies,

then Plaintiff's claim accrued no later thant@aer 2009. Plaintiff was allegedly abused and
witnessed abuse in theilins home from October 2008 through October 20081. 4t 26.)
Shortly after being placed in the home, Plairtbftl her TFI caseworker she had been abused and
she repeatedly told TFI about abssdfered by children in the homeld(at 28.) The Wilkins
home was closed for placement of foster chitdre2009 after multiple hotline reports of child
abuse were receivedd() The facts in the amended comptaimus show the alleged violations

of Plaintiff’s rights by the Indindual Defendants must have oca&dmo later than October 2009.
Not later than that point in time, Plaintiff hadporesent and complete cause of action against the
Individual Defendants foany deprivation of aanstitutional right to be free from harm with

respect to her foster placement in the Wilkinmepsuch that Plaintiff could have sued upon the

claim.



Plaintiff nevertheless argues that “when aimiff knew or with reasonable diligence
should have known of a cause of action is a questf fact.” (Doc. 170 af.) She further argues
she “did not know or have reason to knber 8§ 1983 claim accrued until November 30, 2018,
when DCF produced confidential recordsld. @t 8.) Essentially, she@res that she did not have
knowledge of the Individual Defendants’ invement until Novemér 2018. For reasons
discussed infra, the court concludieese arguments are unavailing.

For purposes of the instant motion, the court askume the federal discovery rule applies
to Plaintiff's § 1983 claimCf. Varnell, 756 F.3d at 1216 (finding claibarred “even if” discovery
rule applies). It bears pointingut, however, that courts have rimgen clear or consistent in
spelling out the knowledge required to trigger accrual under the discovery rilmitéd States
v. Kubrick,444 U.S. 111 (1979), a claifar medical malpractice under the Federal Tort Claims
Act, the Court rejected an argument that th@rckdid not accrue until the plaintiff had reason to
know that the medical treatment he received wgalle blameworthy or constituted malpractice.
Id. at 119-121. The Court assumed a malpractaenainight not accrue untl plaintiff was aware
of his injury and its causebut it was “unconvinced that fatatute of limitations purposes a
plaintiff's ignorance of his ledaights” delayed accrualld. at 122. “According}, the Court held
that the plaintiff's cause of action accrued on thie daat he learned that he was injured, even if
he did not know that the allegéattfeasor was negligent, becauas,a plaintiff “armed with the
facts about the harm done to him, [he] cangubhimself by seeking advice in the medical and

legal community."Coleman v. Morall64 F. App’x 116, 11910th Cir. 2003) (quotindglubrick,

2 The opinion inKubrick was somewhat elusive as to whether knowledge of the cause, in addition to knowledge of
the injury, was required for accrual. The Court observatl“the Court of Appeals regoized that the general rule

under the [Federal Tort Claims Act] Hamen that a tort accrues at the timéhefplaintiff's injury, although it thought

that in medical malpractice cases the rule had come to be that the [limitations period] did not begin to run until the
plaintiff has discovered both his injury and its caugéubrick, 444 U.S. at 120. The Court continued: “But even so-

and the United States was prepared ticede as much for present purposes — the latter rule would not save Kubrick’s
action since he was aware of these essential factsd...”

9



444 U.S. at 123). In a subsequent case inwgla claim under the Racketeer Influenced and
Corrupt Organizations Act (RICO), the Supreme Coejected an argument that the statute of
limitations did not begin to ruantil the plaintiff discovered bothis injury and a pattern of
racketeering. The Court saich“applying a discovery accrual rulee have been at pains to
explain that discovery of the injprnot discovery of thether elements of a claim, is what starts
the clock.”Rotella v. Wood528 U.S. 549, 551 (2000). More recently, in a civil enforcement action
for fraud, the Court observed thHitlhe discovery ruleexists in part to preserve the claims of
victims who do not know they are injured and wkasonably do not inquir@s to any injury.”
Gabelliv. S.E.G568 U.S. 442, 451 (2013Lf. SCA Hygiene Prods. Aktiegbolag v. First Quality
Baby Prods., LLC137 S. Ct. 954, 962 (2017) (in a patertiax, stating that the discovery rule
generally provides that the limitations period bedimken the plaintiff dscovers or should have
discovered the injury givingse to the claim.”)

In Alexandey the Tenth Circuit addressed a 8 1#8&m against the City of Tulsa and
others for their alleged complicity in race-basids that occurred decades before a claim was
filed. Alexander382 F.3d at 1215. The court said a claimorues under the discovery rule “when
the plaintiff knows or has reason to know of thésence and cause ofethnjury which is the
basis of his action,” and more sdezlly that a civil rights actin accrues “wheretts that would
support a cause of action areshould be apparentld. (citation and quotation marks omitted.)
The plaintiffs inAlexanderargued their claim did not accruethé time of injury because “they
did not know the leel of culpability of the City...."Ild. In concluding thathe plaintiffs’ claim
was barred, the court of appeals observed thaiatiil “need not have conclusive evidence of
the cause of an injury in ordertrigger the statute of limitations.ld. at 1216. “Rather, we focus

on whether the plaintiff knew of facts that wdydut a reasonable person on notice that wrongful

10



conduct caused the harm.ld. Moreover, “[ijn thiscontext, a plaintiff must use reasonable
diligence in seeking to discover the fagfiving rise to a claim for relief.1d. Applying those
standards, the court rejected the plaintiffs’ argatrthat accrual of a cause of action is delayed
“until a plaintiff has detailed knowledge of the lewélculpability of eactof the actors involved.”
Id. The court found “Plaintiffs’ injuries and thergral cause of thosejimies were obvious in
the aftermath of the [r]iot,” and case law “regsir®thing more” to start the statute of limitations.
Id.

In the instant case, the amended compktioivs beyond dispute that Plaintiff was aware
by October 2009 that she had suffered the abhisenow alleges was proximately caused by the
Individual Defendants; indeed, esheported the abuse to TFI while she was still in the Wilkins
home. This shows Plaintiff had reason to know at that time that she had been deprived of her
asserted rights to a safe placement and to befrive®e harm in foster care, and that this harm
resulted in part from the decision to place her in the Wilkins home. The amended complaint thus
shows Plaintiff had reason to know of the causkesfalleged injuries in October of 2009. The
gravamen of Plaintiff's claim is that she svharmed by the Individual Defendants’ placement
decision and their failure to remove her frahe Wilkins home. But the fact that DCF was
responsible for placement decisions was knowshowld have been known in October of 2009.
It would have been apparent doreasonable person at the timethed injury that - as Plaintiff
alleges in the amended complaint - DCF bore responsibility for the placement and safety of
children placed in DCF custody. That responsibigs not a hidden ooacealed fact; it was a
matter of public record. Thus, in 2009 a reabtaperson would have been on notice that conduct

by DCF may have caused or conttiddito Plaintiff's alleged harm.

11



Plaintiff argues the claim did neiccrue at that point becausige did not “have reason to
know the extent of DCF Employees['] miscontfuantil DCF produced “some confidential
records” on November 30, 2018. (Doc. 170 at 9.) aAgnitial matte, Plaintiff's reference to
unspecified records does not altez thct that the allegations ihe amended complaint show that
a reasonable person would have known by Oct8b689 that Plaintiff was suffering abuse as a
result of being placed in the Wilkins home and that DCF, as well as TFI, was responsible for her
placement. MoreoveAlexanderholds that a plaintiff need not have detailed knowledge of the
level of culpability of each of the actors involved to trigger the statute of limita#desander,
382 F.3d at 1216Kubrick also indicates that knowledge tlaadlefendant’s conduct violated legal
standards is not a requirem@f the discovery rul&kubrick,444 U.S. at 125 (requiring awareness
of facts that would alert a remsable person to the possibilityatha legal duty was breached
“would go far to eliminate the statute of limitatis as a defense.”) o@Gtrary to Plaintiff's
suggestion, the discovery rule has not been combstoumean that a plaintiff must understand that
her legal rights have been violated before antlaccrues. It is knowledge or notice of facts
underlying the injury and causation that trigger aatiof a claim. Because Plaintiff knew or
should have known by October 2009 of facts pemagitd the existence amduse of her alleged
injury, her claim accrued at that time.

2. Statute of limitations — tatlg. Section 60-515(a)f the Kansas Statutes provides in

part that “if any person entitled to bring an aatio. at the time the action accrued ... is less than
18 years of age, ... such person shall be entitieloking such action within one year after the
person’s disability is removed, @pt that no such action shaé commenced ... more than eight

years after the time of the act givirige to the cause of action.” It is not clear the extent to which

12



Plaintiff is invoking this provisionshe mentions it only in a footnote(Doc. 170 at 7, n.5.) At
any rate, the court finds this provision does opérate to make Plaintiff's claim against the
Individual Defendants timely.

Plaintiff's claim against théndividual Defendants accrudyy October 2009 and was first
asserted in the amended complaint fileggast 19, 2019. Plaintiff was born in 1999 and was
already 19 years old when the amended compleast filed. (Doc. 134 &.) Leaving aside the
eight-year repose provision in the second halfeation 60-515(a), the first part of that section
would only have allowed Plaifitito bring her claim against ¢hindividual Defendants up until
her nineteenth birthday. Yet itatear from Plaintiff's allegations that the amended complaint was
filed after that daté. Plaintiff thus cannot eim the benefit of tollinginder 60-515(a) with respect
to the filing of the amended complairbee Varne]l756 F.3d at 1214.

The undisputed allegations also show thentlaias filed beyond the eight-year statute of
repose in K.S.A. 60-515(a). Thadividual Defendants argue tHict alone means the claim was
extinguished. (Doc. 171 at 6) (citi@psgrove v. Ks. Dept. of Soc. and Rehab. S1/68.F. App’x
823 (10th Cir. 2006)). The cdumotes that the unpublish€bsgrovedecision has been rejected
by the Tenth Circuit for apping the wrong statute of limitations to a § 1983 claféee Varnell
756 F.3d at 1213. In view of Plaiffis failure to file her claimwithin one year after turning 18,

however, the court need not decide here wfiatk if any, the eight-yar provision in 60-515(a)

3 Plaintiff does not expressly argue for tolling under K.%8:515(a), although she mentions her minor status and
argues that her consequent lack “of an adult’'s understanding” means her claim did not accrue (B@OQX0 at

9.) Plaintiff cites no Tenth Circuit \a indicating that federal accrual rules delay the accrual of a claim due to a
plaintiff's status as a minor. Rather, tolling due to minatust is governed by state law and is addressed in K.S.A.
60-515.

4 Plaintiff's initial complaint was filed on April 16, 2017, and Plaintiff was 17 years old at that time. (Doc. 1 at 4.)
Although Plaintiff has alleged that she was born in 19%8n#ff's pleadings do not aligee the month and day of her
birth. Because Plaintiff was born in %er birthday must have been no latethe year than Aqil 16, meaning the
amended complaint filed in August of 2019 was filed beyond Plaintiff's nineteenth birthday.

13



might have had on the claim. Plaintiff canmtaim the benefit of tolling under 60-515 in any
event because she missed the one-year window for filing after turning 18.

3. Relation back under Rule 1Blaintiff alternatively suggesthat her amended complaint

satisfied the one-year window in section 60-51%¢aYiling after turningage 18 because of the
“relation-back” doctrine of Rule 15. (Doc. 1701#.) Plaintiff argues thdter claim against the
Individual Defendants relates back to April 16,12, the date of the initial complaint, under Fed.
R. Civ. P. 15(c)(1)(C). That rule provides in pdnat an amendment relates back to the date of
the original pleading if the following are pesg: 1) the amendment changes the party or the
naming of the party against whom a claim is asse) the amendment asserts a claim that arose
out of the conduct, transaction, @ccurrence set out e original pleadingand 3) within the
time provided by Rule 4(m) for serving the complathe party to be brought in by amendment:

i) received such notice of the action that it will not be prejudiced in defending on the merits, and
i) knew or should have known that the action would have been bragghst it, but for a mistake
concerning the proper party’s identitid.

Plaintiff argues the Individual Defendant not claim prejudice; that they “had
constructive notice of the lawsuit within the IRul(m) period from the public filing” of the
complaint; that the Individual Defendants furtied constructive notice because DCF’s general
counsel was aware in September 2017 that TFI vaasiby DCF for faulty investigations of foster
children in the Wilkins home; nal that “[bJut for a mistake .in understanding #hrole of DCF
Employees in this lawsuit,” Plaintiff would hairecluded them in the initial complaint, something
the Individual Defendants knew dnauld have known. (Doc. 170 at 14-15.)

The court concludes Plaintiff has failed #tlege facts showing that the Individual

Defendants “knew or should hakeown that the aain would have beebrought” against them

14



“but for a mistake concerning the proper party&niity.” Fed. R. Civ. P15(c)(1)(C)(ii). Plaintiff
contends the requirement is satisfied because sha haistaken belief at the time of the initial
pleading that TFI was solely ressilble for the harm to her. (Dot70 at 15.) Aside from the
fact that this assertion is voal any substance, it fails to éss why the Individual Defendants
should have known the action would have beeudint against them butrfa mistake concerning
their respective roles and that of TFIl. In appdythis provision, courtask “what the prospective
defendanknew or should have known duringtRule 4(m) period, not what tp&intiff knew or
should have known at the time of filing her original complair€rupski v. Costa Crociere S p.
A., 560 U.S. 538, 548 (2010) (emphasis in origindhe question is whether the defendant knew
or should have known “it would have beemeal as a defendant but for an errdd’

In Krupski it was clear from allegations in thengplaint that the plaitiff “meant to sue
the company that ‘owned, operated, managed, sigeelrand controlled”” the ship on which she
was injured.ld. at 554. The plaintiff mistakenly alleged that Costa Cruised performed those
roles, unaware that this entity was merely a ticketing agent and that an affiliated company named
“Costa Crociere, S. p. A.” was the one that altyuoperated and managed the ship. In finding
that a later amendment adding Costa Crocieréactlzack, the Supreme Cosaid Costa Crociere
should have known that the plaintgffailure to name it in the firsnstance was due to a mistake
concerning the proper party’s identityd. at 554-55. Costa Crociere obviously knew in those
circumstances that it was the entity that operateticontrolled the ship, sl that a claim against
the company that “owned, operated, managed, sigeelrand controlled” the ship in the original
complaint would clearly have named Costa @Graxbut for a mistak by the plaintiff. Id. at 555

(“Costa Crociere should have know.. that it was not named asdefendant in that complaint

15



only because of [plaintiff's] misunderstanding abwutich ‘Costa’ entity was in charge of the
ship”).

The instant case is materially different.aiRtiff does not articulate why the Individual
Defendants should have known that Pléintivould have sued them but for some
misunderstanding. Plaintiff alleg¢hat she lacked knowledge ceming the roles the Individual
Defendants played in her placement, but she pi#sng in the initial complaint that should have
alerted the Individual DefendantsathPlaintiff intended to or auld have sued them had it not
been for a misunderstanding by Pldifrds to their roles. In facthe allegations and claims against
TFI in the initial complaint are restated essentiairbatim against TFI in the amended complaint.
(SeeDocs. 1, 134.) The amended complaint adsw claim against ¢hindividual Defendants
and adds various new allegatiatsout their knowledge and conduatit it does noindicate that
the claims in the initial complaint were stakenly asserted against TFl because of a
misunderstanding about the rolestioé Individual DefendantsThe amended complaint simply
adds new claims and allegationsagngt new parties; it does nofleet a mistaken attribution of
one party’s wrongdoing to anotherrfya Plaintiff does not addresthese facts in her Rule 15
arguments or explain why each Defendant should havertheless realized that they would have
been sued in the original complaint absent aakesby Plaintiff as to their roles. Although “repose
would be a windfall for a preective defendant o understood, or whdweuld have understood,
that he escaped suit during tmitations period only because thiintiff misunderstood a crucial
fact about his identity,” a defendant “who legititely believed that #hlimitations period had
passed without any attempt to sue him has a strong interest in repogpski, 560 U.S. at 550.
Nothing in the amended complaint or elsewhrdicates the IndividuaDefendants should have

known that Plaintiff would have named themdegendants in the original complaint but for a
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mistake concerning identity.ld. at 553 (“the question ... is wah the prospective defendant
reasonably should have understodbwt the plaintiff's intent irfiling the original complaint
against the first defendant.”) As such, the 8318Rim against the Individual Defendants in the
amended complaint does not qualify for relatimek under Fed. R. Civ. P. 15(c)(1)(C).

“Statutes of limitations, which ‘are founcha@ approved in all systems of enlightened
jurisprudence,’ ... represent a paswe legislative judgment thatig unjust to fail to put the
adversary on notice to defend witlirspecified period of time and thtte right to be free of stale
claims in time comes to prevail avéhe right to prosecute them.United States v. Kubri¢ki44
U.S. 111, 117 (1979) (citation omittedIh this case, the allegatis in the amended complaint
show that Plaintiff’'s § 1983 claim againsetindividual Defendants accrued by October 2009,
that Plaintiff cannot claim the benefit of tollimgpder K.S.A. 60-515(a) or on any other basis, that
the amended complaint does not relate back to the filing of the original complaint, and that
Plaintiff's § 1983 claim against thadividual Defendants is barrday the two-year statute of
limitations in K.S.A. 60-513(a).

V. Conclusion

The Motion to Dismiss by the Individual Deigants (Doc. 161) ISRANTED. Count 6
of the amended complaint against Defend&@dsdace Shively, Steve Fincher, Jay Clements,
Angela Kruczynski, and Peggy Jordan [aReggy Beck] is hereby DISMISSED WITH
PREJUDICE based on the statute of limitations.

IT IS SO ORDERED this 14th day of November, 2019.

sfohnW. Broomes

JOHNW. BROOMES
WNITED STATESDISTRICT JUDGE
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