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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHEILA L. ARMOUR,
Plaintiff,
V. Case No. 17-2258
ALLIED UNIVERSAL,

Defendant.

MEMORANDUM & ORDER

This matter comes before the court upon the Qim&how Cause issued by Magistrate Ju

Rushfelt (Doc. 4) and plaintiff ®esponse thereto (Doc. 5). Jud®yeshfelt granted plaintiff's motion

to proceed without the prepaymeott fees but also dered her to show cae why her complain
should not be dismissed for failui@ state a claim pursuant to 28 UCS§ 1915(e)(2). Plaintiff filed 4
response on August 4, 2017, aheey late. For the reasons explaimatow, this case is dismissed f
failure to state a claim upon veh relief may be granted.

l. Background

Plaintiff Sheila L. Armour, appearing pro,siled this case on Ma3, 2017, asserting an

employment discrimination claim pursuant to &1l of the Civil Rights Act of 1964, 42 U.S.C. §
2000e, et seq. Plaintiff claim#iege discrimination based on race; retaliation; and harassment k

former employer, defendant Allied Universal. Pld@irmhoved for and was granted leave to procee(
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forma pauperis. In granting leave, the courtswaquired to conduct a screening of plaintiff's

complaint. When a plaintiff proceeds pro se, “the court shall dismiss the case at any time if tf
determines that . . . the action appeal—(i) is frivolous or maliciougii) fails to state a claim of
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which relief may be granted; or (iii) seeks momgteelief against a defendant who is immune from

such relief.” 28 U.S.C. § 1915(e)(2)(B).
As Judge Rushfelt noted in his order to shcawuse, plaintiff filed two cases with neaf

identical allegations. This one against Allied Unsad¢rand one that was before Judge Crabtree ag

Universal Protection Services. which merged ¢éacdime a part of AlliedJniversal in August 2016

ly

ainst

The case before Judge Crabtree was dismissedifiareféo state a claim. As Judge Rushfelt noted,

the only material difference between plaintiff's claimghe two cases is that in this case she allg
racial harassment in addition to her clawfisliscrimination and retaliation based on race.
. Discussion

A. Legal Standard

ges

As explained in the order to show cause, the court employs the same standard under

1915(e)(2)(B)(ii) as it doe® decide motions to dismiss for failuie state a claim pursuant to Fed.
Civ. P. 12(b)(6). Fed. R. Civ. P. 8(a)(2) requires clamys to contain “a short and plain statement
the claim showing that the pleader entitled to relief.” Tk United States Supreme Court |
explained that the purposé notice pleading is tprovide defendants with ifanotice of the claimg
against them and any alleged grounds for reldll Atlantic Corp. v. Twombly, 550 U.S. 544, 554
(2007).

To survive a motion to dismiss pursuant to FedCR. P. 12(b)(6), plaintiff must state a clai
for relief that is plausible on its facéd. at 570. The complaint must castsof “more than labels an
conclusions, and a formulaic recitation of #lements of a cause of action will not ddd. at 554.
Plaintiff must plead sufficient fastthat the court may draw reasonable inferences that defend

liable. Ashcroft v. Igbal, 555 U.S. 662, 678 (2009). Plaintiff need sbbw that the right to relief i
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probable, but the facts must raise the right to relfve the speculative level—it must be plausil
Twombly, 550 U.S. at 545.

The court takes all well-pleaded allegations iaingiff’s complaint as true and construes th
in her favor. Smith v. United Sates, 561 F. 3d 1090, 1098 (10th Cir. 2009)he court’s role at th{
motion to dismiss stage is not to weigh the emitk but to determine whether the allegations

legally sufficient to state a claim forlief upon which relief may be grantedtd.

Where a plaintiff proceeds @ise, the court construes herrfgs liberally and holds them to

less stringent standards than pleadings filed by lawyBasnett v. Corr. Corp of Am., 441 F. App’x
600, 601 (10th Cir. 2011). Pro saiottiffs are nevertHess required to follow the Federal and Lo
Rules of practice and the cowoes not assume the roleadvocating for plaintiff. United Sates v.
Porath, 553 F. App’x 802, 803 (10th Cir. 2014).
B. TitleVII Employment Discrimination

“An employment discrimination complaint need mointain specific facts establishing a prif
facie case under thdcDonnel Douglas framework, but instead musbimtain only a short and plai
statement of the claim showing tha¢ thleader is entitled to relief.Bwierkiewicz v. Sorema N.A., 534
U.S. 506 (2002) (quoting Fed. Kiv. P. 8(a)’s pleading requiremis)). The court should onl
dismiss a complaint “if it is clear that no relieduld be granted under any set of facts that coulq
proved consistent with the allegationdd. at 507 (citingHishon v. King & Spalding, 467 U.S. 69, 73
(1984)). However, “[a] complaint alleginggmployment-based discrimination, retaliation
harassment under Title VIl must make at least mabifactual allegations on every element of
claim.” Rivera v. Sw. Bell Tel. Co., No. 13-1039-RDR, 2013 WL 23395, at *2 (D. Kan. May 26
2013) (quotingSms v. Wyandotte Co./Kan. City, Kan., 120 F. Supp. 2d 938, 367 (D. Kan. 2000)).

Judge Rushfelt explained in his order to show cau$ague references to discrimination, retaliati
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or harassment “without any indit@an that this misconduct was motivated by race . . . doeg
constitute protected activity andlMnot support a retaliation claim.’Anderson v. Academy Sch. Dist.
20, 122 F. App’x 912, 916 (10th Cir. 2004).

Plaintiff’'s complaint explains that the ajjed discrimination occurred January 16, 2017. (O
1 at 2.) Plaintiff claims that her employer fdil®® compensate her for a work related injury:

| was injured on the job and | was madeadslfthat | would nohave any support with

this because everyone would claim theweregot injured they denied my workers

compensation claim and completely disregarded my injuries. | was verbally attacked

and made to feel like an outsider. . .have been denied workers compensation and

they said they did not have knowledgfemy injury which is a falsehood.
(Id. at 3-5.) She also claims that she was “subgetd racial harassmehy two co-workers and
security supervisor attempted to write me up on several occasions. | believe | have been sub
different terms and conditions because of my r@oe harassed in retaliation for complaining ab
being electrocuted.” (Doc. 1-2 at 4.)

She seeks $5,000,000 in money damages and anggdobm defendant. Plaintiff attached
her complaint various documents including: her notitelismissal and right to sue letter from t
EEOC; some WebMD materials dismsing what to do for electrical and lightening injuries
document titled “First Aid & Emergencies” for electric shock treatment; some pictures presy
showing the device plaintiff claims she was injured by and her injuriesingegbrpage from whal
appears to be a British emergency medical technician study website that shows d
electrocardiogram rhythms and explains whatragular; a photo of a medical record showing
prescription for ondansetron HCh; photo of a medical screen presinty showing plaintiff's vital

statistics from the day she was injured; and a Iétten the Department of Veterans Affairs Medig

Center that has been highlighted so that pithe writing is illegible. (Doc. 1-1.)
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Plaintiff's response to Judge Rushfelt's ordestow cause expresseéissatisfaction with the
fact that her other case was dismissed and requesthithaburt not dismiss hease but allow it to gq
to trial so that the facts may be discovered. Howdueasroceed in federal court, plaintiff's allegatio
must meet a threshold requirement before hermaseproceed to discovery and potentially eventu
to trial. Just as in plaintiff's other case, heegaings and response to the order to show cause
nothing more than vague allegatidhat she was injured on the jobdadid not receive what plaintif]

considers to be an appropriagsponse from her employer.

For example, plaintiff would be required to keaat least some minimal showing to suppor

retaliation claim, which would everdlly require plaintiff to prove: (lthat she engaged in protect

activity; (2) that she suffered an adverse employnaetion; and (3) theres a causal connection

between the twoRivera, 2013 WL 2319395, at *3. Nothing in pdiif’s filings would support any of
these elements

Likewise, plaintiff does notmake any specific allegationsegarding harassment
discrimination. A prima facie case for discriminatiomder Title VII requires @lintiff to show: (1) sheg
was a member of a protected class; (2) she suffaretiverse employment action; and (3) the allg

adverse action took place under circumstances givéegto an inference of discriminatiodlurdock

v. Wichita, Kan., No. 09-2103-EFM, 2011 WL 1230325, at *3 (Kan. Mar. 30, 2011). Plaintiff i$

African American. But she does naltege or include any factsahwould support a finding that sh
suffered an adverse employment action, especiallyonetthat would give riséo an inference o
discrimination. Sanchez v. Denver Pub. Sh., 164 F.3d 527, 532 (10th Cir. 1998) (explaining t
“adverse employment action” shoube liberally construed and det@ined on a case-by-case bag
but that it should “constute[] a sigicant change in employment stiat such as hiring, firing, failing

to promote, reassignment witkignificantly different responsiliiies, or a deision causing 3
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significant change in benefit¢d. (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 744
(1998))). Plaintiff's allegations doot suggest that she suffered aneade employment action or that
any such action gives rise to an inference of digaation. For example, platiff does not allege that
she was fired after filing a claim for workers compeiosa For all these reasons plaintiff has failed to

state a claim upon which relief can be graraed her case must be dismissed.

7]

IT IS THEREFORE ORDERED that pursuant to 28 U.S.8 1915(e)(2) this case
dismissed for failure to state a ectaupon which relief may be granted.
This case is closed.
Dated October 11, 2017, at Kansas City, Kansas.
¢ Carlos Murguia

CARLOSMURGUIA
United States District Judge




