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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN DOE KS and JANE DOE KA,

)

)

Plaintiffs, )

)

v. )
) Case No. 17-2306

UNITED STATES OF AMERICA and )

MARK WISNER, )

)

Defendants. )

)
MEMORANDUM AND ORDER

Plaintiffs John Doe KS and Jane Doe KA brthig case against defendants United States of
America and Mark Wisner, pursuant to the Fed€aat Claims Act (“FTCA), 28 U.S.C. 8§88 1346(b),
2671 and 38 U.S.C. § 7316(a), (), alleging thasner conducted improper and/or unnecessary
physical examinations of plaintiKS and elicited unnecessary private information. Plaintiffs also
allege several state law claims. This matter is before the court on defendant United States of
America’s Motion to Dismiss (Doc. 4). Defendamtjues that plaintiffs’ complaint should be
dismissed for lack of subject matter jurisdictiordecause it fails toate a claim under Federal
Rules of Civil Procedure 12(b)(1) af@). For the reasons set fortide, the court grants defendant/s
motion in part and denies it in part.

l. Factual Background and Legal Standards
Plaintiff KS is a veteran o sought treatment at the gkt D. Eisenhower VA Medical

ff

Center (“VA”) located in Leavenworth, Kansas. Wistreated and provided medical care for plain
KS. Plaintiff KA is plaintiff KS’swife. Wisner was a physician’s assistant (“PA”) for the VA, and|is

a defendant in more than seventy pegdivil suits before this court.
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The claims in this case are virtually identicathose in a number oftoér cases this court has
considered.Seeg.g, Anasazi v. United StateNo. 16-2227-CM, 2017 WL 2264441, at *1—*2 (D.
Kan. May 23, 2017)Doe v. United State®No. 16-2162-CM, 2017 WL 1908591, at *1-*2 (D. Kan.
May 10, 2017). The court will not repeat the detaflthem here. Highly sumarized, they are: (1)
Count I: Negligence — MedicMalpractice; (2) Counli: Negligent Supengion, Retention and
Hiring; (3) Count IlI: Negligent Infction of Emotional Distress; (4yount IV: Outrage; (5) Count V:
Battery; and (6) Count VI: Invasion &frivacy — Intrusion Upon Seclusion.

Likewise, the court has set forth the goverdegpl standards inrmumber of other cases
involving the same parties and clainmBhe court does not repeat them here, but applies them as it has
in the past.Seeg.g, Anasazi2017 WL 2264441, at *2)oe, 2017 WL 1908591, at *2.

Il. Discussion
Under the FTCA, the United States has waivedavereign immunity for injuries caused by

is

the “negligent or wrongful act or omission” ofederal government employee while that employee
“acting within the scope of his office or employmeamtder circumstances where United States, if &
private person, would be liable to the claimant in ed@oce with the law of the place where the act{or
omission occurred.” 28 U.S.C. § 1346(b).

This court has repeatedly held that plaintiffish similar allegations to those here have
sufficiently alleged that Wisner’s conduct swaithin the scope of his employmer8eege.g, Anasazi
2017 WL 2264441, at *4)oe, 2017 WL 1908591, at *4. The court alsas held that plaintiffs with
similar allegations have presedtglausible claims that the VAnimunity Statute applies, allowing
them to pursue remedies under the FTi@Aclaims arising out of a battereeg.g, Anasazi 2017

WL 2264441, at *5Poe, 2017 WL 1908591, at *4.




Defendant does not rehash the same argument thatle in previous cases about scope of
employment and the VA Immunity Statute. But deferidibes argue that thdedations in plaintiffs’
complaint are more in the nature of intentional seassault than negligence. Defendant claims th
plaintiffs’ allegations are inconsistent with thesgimn that Wisner engaden conduct that was a
slight deviation from his scope of employment, aslls the court to revists prior findings. The
court addresses this, along with thkestnew arguments of defendant, below.

A. Plaintiff KA

Defendants first moves to dismiss the claims ainiff KA because they are derivative of the

claims of plaintiff KS. Plainff KS was the patient. Plaintiff KAvas merely present during some of
the medical appointments.

Kansas does not recognize a separate causgioh for spousal loss of consortium due to
injuries to the other spous&ayre v. City of Lawrenc@&lo. 13-2291-RDR, 2013 WL 4482703, at *2
(D. Kan. Aug. 21, 2013) (citation omitted). Insteathe‘tight to recover fdioss of consortium lies
with the spouse who files an action for personalrieg) not the spouse who aatly suffers the loss o
consortium.” Stucky v. Health Care Prod., In@94 F. Supp. 1069, 1070 (D. Kan. 1992).

Plaintiff KA claims that she isot only bringing claims for loss of consortium—she is also
bringing causes of action for her own damages. ci&tims she is entitled to her own damages becd
she witnessed Wisner’s conduct towast husband on at least one occasion.

But merely witnessing conduct (atlt in the way plaintiff KA Beges) does not state a claim
for negligent infliction of emotionalistress, outrage, malpracticesgligent supervision, or invasion
of privacy. Plaintiff KAwas not seeking medical care and wasanpatient of Wisngés. She does no
allege physical or verbal inteetion with Wisner. The only damages identified in plaintiff KA’s

administrative claim are derivative of those alllgesuffered by her husband. And plaintiff KA doe
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not identify any directives or picles mandating particular actievith respect to supervising a
provider’'s actions with respect tompatients. Plaintiff KAis not a proper partlp this action, and th¢
court dismisses her claims.
Because the court dismisses the claims ohpfaKA in their entirety, the references to
“plaintiff” throughout the remainder dhis order pertain to plaintiff KS.
B. Scope of Employment
As noted above, the court has previously found plantiffs plausiblypleaded that Wisner’s
acts were within the scope of his employme®eee.g, Anasazi2017 WL 2264441, at *4)oe, 2017
WL 1908591, at *4. Now, with plaintiff's new allegatis, defendant asks the court to reconsider t
holding.
1. O’SheaFactors
Even with plaintiff's new allegations, the anat/does not change for the court. Applying th
“slight deviation” factors fron©’Shea v. WelcH350 F.3d 1101, 1108 (10th Cir. 2003), the court
determines that plaintiff has stdbequately pleaded that Wisnerduct was within the scope of hi
employment because it was only ayktideviation from his duties. Once again, these factors are:
the employee’s intent; (2) the nature, time, and pidi¢be deviation; (3) the time consumed in the
deviation; (4) the work for which the employee wa®dj (5) the incidental é&&reasonably expected
by the employer; and (6) the freedom allowed thelegyee in performing his job responsibilities.
O’Shea 350 F.3d at 1108 (citation omitted).
First, the employee’s intent. Plaintiff hagatied that Wisner had a mixed motive—both to
provide exams per his job, but afew personal gratification. Ese allegations are sufficient to
suggest that plaintiff's tent was at least partially to do hidj This factor weighs in favor of

plaintiff.
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Second, the nature, time, and place of the deviation. Wisner committed the physical
examinations of plaintiff's genitalia as partasf overall physical exam, dog working hours, and in
the examination room. This factor favors plaintiff.

Third, the time consumed in the deviatidPlaintiff alleges that Wisner conducted the
improper examinations and asked the improperteuressduring a regular physical examination. A
reasonable inference from these allegations isthigadleviation lasted gna few minutes, during a
longer medical appointment. THector again faors plaintiff.

Fourth, the work for which the employee waeti Wisner was hired to perform physical
examinations, including genitalieectal, and prostate exams. The allegedly improper conduct wal
committed during the course of Wisner’s regular dutigain, this factor weighs in favor of plaintiff

Fifth, the incidental acts reasonably expediedhe employer. Because of Wisner’s position
the United States reasonably expected him to conduct physical examinations of veterans. Plaif
complaint adequately alleges thia¢ United States could have exmechim to conduct these duties i
a substandard method. This factondd as strong as some of thaexts, but it still favors plaintiff.

Sixth, the freedom allowed the employee in periing his job responsibilities. According to
plaintiff's complaint, Wisner had very little supenas or oversight. He waallowed to operate along
which favors plaintiff.

On the whole, the court finds that the factwesgh in favor of plaitiff. Despite the new
allegations in plaintiff's complaint, plaintiff hasdill adequately allegetthat Wisner’s conduct was
within the scope of his employment.

2. VA Immunity Statute
Defendant argues again that the VA Immunity @&atloes not save plaintiff's claims from

being barred by 28 U.S.C. § 2680(h), which providas tire FTCA “shall not apply to . . . [a]ny claif

ntiff's
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arising out of assault, battery, falsnprisonment, false arrest, matias prosecution, abuse of proce
libel, slander, misrepresentation, deceit, or interiggesith contract rights....” The new allegations
in plaintiff’'s complaint do not change the court’saysis. For the reasossated in other similar
cases, the court determines that plaintiff has phéwsalleged that the VA Imomity Statute applies to
plaintiff's claims. Seege.g, Anasazi2017 WL 2264441, at *3)oe, 2017 WL 1908591, at *4.
C. Count Il — Negligent Supervision, Hiring, and Retention

The court has previously dismissed other pifigitclaims for negligent hiring and retention
based on the discretionary function exception to the FTE#ege.g, Anasazi2017 WL 2264441, at
*8—*9; Doe 2017 WL 1908591, at *8. Plaintiff now aske court to deny defendant’s motion with
respect to these claims because the VAraddatory duties under the U.S. Constitution.

1. Negligent Hiring and Retention — Constitutional Duties

A number of circuits have held that theahetionary function exception does not shield the
United States from FTCA liability for actions thetceeded the government’s constitutional authori
Loumiet v. United State828 F.3d 936, 943 (D.C. Cir. 2016) (noting that the First, Second, Third,
Fourth, Fifth, Eighth, and Mth Circuits “have either held or statin dictum that the discretionary-
function exception does not shigdvernment officials from FTCA liability when they exceed the
scope of their constitional authority”). But see Kiiskila v. United Statet66 F.2d 626, 627 (7th Cir.
1972);Linder v. McPhersonNo. 14-cv-2714, 2015 WL 739633,%413 (N.D. Ill. Jan. 29, 2015).
Other courts have avoided ruling on the issuéshggested that the Unit&tates may not have
waived its immunity for corigutional violations. See, e.g.Tsolmon v. United Statedo. H-13-3434,
2015 WL 5093412, at *10 (S.D. Tex. Aug. 28, 2015) (ci#nD.l.C. v. Meyer510 U.S. 471, 477
(1994), which stated that “the Wed States simply has not remelé itself liable under § 1346(b) for

constitutional tort claims”).
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Plaintiff alleges that defendaf#iled to perform a numbef requirements “with reckless
disregard for [p]laintiff’'s wellleing and with deliberate[] indiffence to his Fourth, Fifth, and
Fourteenth Amendment rights todly integrity and privacy.” (Dc. 14, at 10.) As the court has
discussed before, plaintiff also identifiea@mber of VHA Handbook provisions and VHA Directive
that defendant failed to follow. Plaintiff makessgic allegations about thauties in these documen
that defendant neglected. Buaipitiff does not make specific afjations about how the failure to
comply with these duties also violated ttmnstitution. Assuming—ithout holding—that the
majority of appellate courts are correct about FTi@aAility for exceeding constitutional authority, it
is unclear precisely how specific allegations must be to adequadiee that defendant violated
mandatory duties under the constitution. Here, thet tmlieves that plairffihas not been specific
enough.Cf. Garza v. United State$61 F. App’x 341, 343 (5th Cir. 26D (holding that the “Eighth
Amendment’s prohibition against cruel and usualishment [does not] define a non-discretionary
course of action specific enoughrender the discretionaryrfation exception inapplicable”kinder,
2015 WL 739633, at *12 (noting that some courts hegyaied a standard similéo that of qualified
immunity); see also LoumieB828 F.3d at 946 (declining to aéds whether a qualified immunity
standard should be applied).

Moreover, plaintiff's pleaded facts fall shortalfeging actual delibate indifference.
“Deliberate indifferenceis a stringent standard of faulgquiring proof that a [state] actor
disregarded a known or obviousnsequence of his action3chneider v. City of Grand Junction
Police Dep’'t 717 F.3d 760, 769 (10th Cir. 2013jnnett v. Simmond5 F. Supp. 2d 1210, 1219 (D.
Kan. 1999) (“The deliberate indifference standard edspiires plaintiff to ésablish that defendant
officials acted with a culpablgtate of mind and that defendart@nduct was akin to criminal

recklessness and not mere negligence.”). Althqulgintiff recites the “deliberate indifference”
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language, the facts relating the actions of defendant (as opgib$o Wisner) do not support such a
culpable state of mind.

For these reasons, the court deti@es that the new allegatis of unconstitutional conduct in
plaintiff's complaint do not negatgoplication of the discretionargriction exception. On this basis,
and for the reasons discussed in prior similar caélsessourt dismisses plaiffts claims for negligent
hiring and retention.

2. NegligentSupervision

As for the negligent supervision claim, the cdwas allowed this claim to proceed in the pas
Seege.g, Anasazi2017 WL 2264441, at *Doe, 2017 WL 1908591, at *6Plaintiff's new
constitutional arguments do not change that outcome. But defendant now proffers a new arguri
dismissal: plaintiff's negligent supervision clainmsisbsumed in his negligent hiring and retention
claims, and it should likewise lsksmissed under the discretionfimyction exception. Specifically,
defendant wants the court to disaed) plaintiff’s characterization dfis harm being based on the VA’
negligent supervision of Wisner. Instead, defint wants the court took beyond plaintiff's
characterization and see that thigiiies were actually “caused byetWA'’s decisions to hire, retain,
and discipline Wisner—decisions which are inindgediscretionary and which this [c]ourt has
previously held fall squarely within the discretiop function exception.” (Doc. 19, at 19.) In other
words, defendant asks the courhtdd that plaintiff's negligent supésion claim is an impermissible
attempt to circumvent the discretionary functexception, so it must be dismissed along with the
negligent hiring and retention claims.

The court has previously sefrfio the law at length on the distionary function exception.
Seeg.g, Anasazi2017 WL 2264441, at *6—*Poe, 2017 WL 1908591, at *5-*8. For brevity, the

court does not repeat it here, indorporates it by reference.
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Defendant’s new arguments are petsuasive for at least tweasons. First, plaintiff has
pleaded that he suffered damages because of defenidaciequate supervision of Wisner. The col
accepts these allegations as truthiststage of the litigation. Sead, in Kansas, negligent supervisic
is a separate cause of action from negligent hiring and retemfiarquis v. State Farm Fire & Cas.
Co, 961 P.2d 1213, 1223 (Kan. 1998). Negligent supenvis not subsumed into negligent hiring {
retention. For these reasonsyadl as those the court has satian other related opinions,
defendant’s motion is deniedtv respect to plaintiff's claim for negligent supervision.

D. Counts Il and 1V — Negligent Inflicti on of Emotional Distress and Outrage

As this court has previously held, a claim fegligent infliction ofemotional distress must
include a qualifyingphysical injury. Majors v. Hillebrand 349 P.3d 1283, 1285 (Kan. Ct. App. 201}
This rule does not apply, however, evhthe conduct is willful or wantorid. (citing Hoard v.
Shawnee Mission Med. Gt662 P.2d 1214, 1219-20 (Kan. 1983)). Plaintiff attempts again to plg
plausible claim by alleging willful and wanton condumi this court has edady held that this
characterization of plaintiff's aim is duplicative of plaintiff ©utrage claim. Again, the court
dismisses plaintiff's claim for negligent infliction emotional distress in pdidr failure to allege a
physical injury and in part atuplicative of the outrage claim.

Defendant also asks the cotatdismiss both the negligenfliotion of emotional distress
claim and the outrage claim under the discretiofamgtion exception. Defendant argues that the
conduct that is barred by the distonary function exception in Coultis the same conduct alleged
in Counts Il and IV—thereby making these coualtso subject to theiscretionary function
exception. But the court has héfdt plaintiff plausibly placediis supervision claim outside the
discretionary function exception. The same ratioaglgies to plaintiff's chim of outrage (although

the court dismisses the negligent inflictioneofiotional distress clai on other grounds).
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E. Count V — Invasion of Privag/ — Intrusion Upon Seclusion

Finally, the court has repeatedgldressed plaintiff's allegatis for invasion of privacy —
intrusion upon seclusion and found tkfzy fail to state a claimSeeg.g, Anasazi2017 WL
2264441, at *10—*11Doe 2017 WL 1908591, at *10. Plaintiff has moade any arguments here th
justify altering the court’s analysis. This claim is therefore dismissed for the same reasons prey
given.

IT IS THEREFORE ORDERED that defendant’s motion to dismiss (Doc. 4) is granted in
part and denied in part. The motion is granted adl aims of plaintiff KA. It is further granted as
to Counts lll and V. The motion is also grantedaaplaintiff KS’s nedjgent hiring and retention
claim in Count II, but denied as paintiff KS’s negligent supervien claim in Count Il, as well as
Count IV.

Dated this 5th day of December, 2017, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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