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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

OCWEN LOAN SERVICING LLC, )
)
Haintff, )

V. ) CaséNo. 17-cv-2405-JAR-TJJ
)
TIMOTHY I. MOMAN, )
)

Defendant. )

ORDER GRANTING MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
AND ORDER TO SHOW CAUSE

TO THE DEFENDANT:

Defendant Timothy I. Moman removed thistion on July 12, 2017, by filing a Notice of
Removal (ECF No. 1) of a Petition for Foreclos of Mortgage filed by Plaintiff Ocwen Loan
Servicing LLC in the DistricCourt of Johnson County, Kansalefendant has filed a Motion to
Proceed Without Prepayment of Fees (ECF No.i8) &an attached affidavit of financial status.
Under than forma pauperistatute, 28 U.S.C. § 1915(a)(1)etbourt may authorize the defense
of a civil action “without prepayment of fees security therefor, by a person who submits an
affidavit . . . [if] the person is unabdlto pay such fees or give satutherefor.” To succeed on a
motion to proceech forma pauperisthe movant must show he or she is financially unable to
pay the required filing fe. The decision to grant or deiryforma pauperistatus under section

1915 lies within the sound distion of the trial court.

! See28 U.S.C§ 1914(a) (“The clerk of each district coshall require the parties instituting
any civil action, suit, or proceeding in such dpwhether by original process, removal or
otherwise, to pay a filing fee.”).

2 See Rowland v. California Men’s Colony, Unit Il Men's Advisory Cou5es U.S. 194, 217—
18 (1993) (Section 1915 gives a district daliscretion with respect to grantingforma
pauperisstatus).
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Based on the information provided in higancial affidavit, Defendant has shown a
financial inability to pay the required filinfiges. Defendant is cumdy employed, but his
reported monthly expenses are heas great as his incomén addition, theCourt notes the
action is one for foreclosure of Defendant’'s home. The Court will therefore grant Defendant’s
Motion to Proceed Without Prepayment @els pursuant to 28 U.S.C. § 1915(a)(1).

Although Defendant is granted leave to proced@tout prepayment of the filing fee, the
Court conducts a review under 28 U.S.C. § 191520 determine whether this case is
subject to dismissal.

Defendant removed this case under the autmyyigiatute which statés relevant part
that “any civil action brought ia State court of which the districourts of the United States
have original jurisdiction, may be removed bg ttefendant or the defeanals, to the district
court of the United Stated."Removal is entirely a statugoright, and therefore the removing
party must follow the relevd statutory procedurésAt any time before final judgment, the
district court must remand a case thapears to have been removed improvidehtijhe burden

of showing that removal is pper is with the removing party.

3 See28 U.S.C. § 1915(e)(2)(B) (court shall dismissecist fails to sta¢ a claim upon which
relief may be granted).

428 U.S.C. § 1441(a).
> Cohen v. Hoard696 F. Supp. 564, 565 (D. Kan. 1988).

®1d. 28 U.S.C. § 1447(c) requires remand if it appears the district court lacks jurisdiction. The
inadequacy the Court finds in this cas@rocedural but nqtrisdictional. Farm City Ins. Co. v.
Johnson 190 F. Supp. 2d 1232, 1236 (D. Kan. 2002) (explaining that “the 30—day time
requirement for removal is mandatory” but “not gdlictional”). However, the law in this circuit

is that failure to comply with the express statutory requirements for removal “can fairly be said
to render the removal ‘defecévand justify a remand.’Huffman v. Saul Holdings Ltd. P'ship

194 F.3d 1072, 1077 (10th Cir. 1999).



Defendant asserts removal is proper becausplete diversity exists between Plaintiff
Ocwen Loan Servicing LLC, a national bank with giseered main office located in Florida that
is therefore considered a citizen of Floridadoversity purposes, and Defendant Moman who is
a citizen of Kansas. In adidin, Defendant states that Ocwisrseeking to collect a debt
relating to and to foreclose on real propertyose value is greater than $75,000. Accordingly,
Defendant contends jurisdictionists pursuant to 28 U.S.C. § 1352.

A notice of removal must be filed “withiB0 days after the receipt by the defendant,
through service or otherwise, afcopy of the initial pleading’”In his notice of removal,
Defendant states that heetieived notice of the Complaion March 31, 2017, via the court
clerk. Service has been effeder by the court on February 7, 201%.”Under a heading of
“Procedural Requirements — Timeliness,” Defendaserts he “firstaceived notice of the
Complaint on March 31, 2017 While it is unclear what Dendant knew as of February 7,
the Court is cognizant that because Defengemteeds pro se, his pleadings are liberally
construed? Accordingly, for purposes of this Ordénge Court finds that Defendant received a

copy of the initial pleading on March 31, 2017. Qédting 30 days fronthat date yields a

"DeYoung v. LorentB87 F. Supp. 254, 257 (D. Kan. 1995) (citation omitted).

8 “The district courts shall have original jurisdiction of all civil actions where the matter in
controversy exceeds the sum or wabf $75,000 . . . and is between citizens of different States.”
28 U.S.C. § 1332(a)(1).

928 U.S.C. § 1446(b)(1).

YECF No. 1 at 2 13.

d. at 2 15.

2Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).



deadline of May 1, 2017 for Defendantfile a notice of removaf Defendant did not file his
Notice of Removal until July 12, 2017. It is thare untimely, and subject to remand to state
court

The Court also notes thatancivil action removed under Section 1441(a), “all defendants
who have been properly joined and served mustijoor consent to #aremoval of the action-”
The Complaint in this casédd by Ocwen names seven Defendantaddition to Timothy I.
Moman?® The 21-day deadline for Moman to filetitis court a copy of all state court records
and proceedings has not pasSeahd as of the date of this order he has not done so.
Accordingly, the Court is unaware whether amall of these other defendants have been
properly joined and served. At this time, #fere, the Court does not find an additional
procedural deficiency caused by fewer than diédeants joining in oconsenting to the Notice
of Removal. Neither will the Court require Deflant to show cause with respect to the other
named defendants, as service on thoseoperand entities is nbis responsibility.

IT ISTHEREFORE ORDERED that Defendant’s Motion to Proceed Without

Prepayment of Fees (ECF No. 3) is hereby granted.

13 The 30th day, April 30, 2017, fell on a Sunday.

14 See DeYoun@87 F. Supp. at 258-59.

1528 U.S.C. § 1446(b)(2)(A).

'®ECF No. 1-1 at 3-4.

17SeeD. Kan. Rule 81.2 (“Within 21 days after filj the notice of removal, the removing party
must file with the clerk of this court a copy dff @cords and proceedings had in the state court.

The court may remand any case sought to be rentowbds court for failure to comply with this
rule.).



IT ISFURTHER ORDERED that Defendant is herebyqgeired to show good cause in
writing to the Honorable Julie A. Robinson, WadtStates District Judge, on or bef@uggust
15, 2017, why this action should not be remanded fdufa to timely file a notice of removal.
IT 1SSO ORDERED.
Dated in Kansas City, Kans#ss 27th day of July, 2017.
s/ TeresaJ. James

Teresa J. James
UnitedStatesdMagistrateJudge




