Mid-Continent

Casualty Company v. Greater Midwest Builders, LTD et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MID-CONTINENT CASUALTY COMPANY,

V. Case No. 17-2561-JWL

)

)
Plaintiff, )

)

)

)
GREATER MIDWEST BUILDERS, LTD and )
GREATER MISSOURI BUILDERS, INC., )

)

Defendants. )

)

MEMORANDUM AND ORDER

Doc. 24

This matter comes before the Court on defendants’ motion to dismiss (Doc. # {L1).

The Court agrees with defendants that pitinas not stated a plausible claim for breach
of contract. Accordingly, as more fully set forth below, the motignasted, and this

action is hereby dismisséd.

l. Backqground

This case arises from liability insuramumicies issued by plaintiff Mid-Continent

Casualty Company (“MCC”) to defendant Greater Midwest Builders, LTD (“GMB”).

MCC alleges that GMB has breached those contracts by failing to pay MCC deduct

ible

amounts relating to MCC'’s payment of proceeds under the policies to claimants injyred

'Because the parties’ briefs are sufficient for resolution of the motion, the Cqurt

denies plaintiff's motion for oral argument (Doc. # 23).
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by GMB.

GMB built a number of townhomes in Kansas. The homeowners associaf
(“HOA") and various owners of the townhomes sued GMB in Kansas state court
recover for water damage to the propeMCC and another insurer defended GMB in
that litigation under reservations of rights. MCC then filed a declaratory judgment ac
in this Court, seeking a declaration of no coverage, but that action was stayed per

resolution of the Kansas case. GMB terminated the defense provided by the insy

ion

to

ion
ding

rers,

and it settled the claims against it; under the terms of that settlement agreement, GMB

would not contest the claimants’ claims at trial, and the plaintiffs could collect

a

judgment only from GMB'’s insurers. The Kansas state court subsequently issu¢d a

judgment in the claimants’ favor against GMB in an amount in excess of $7,000,000.

The Kansas claimants then filed a statutory garnishment action against MCC in

Missouri state court. In light of théting, this Court disnssed MCC's declaratory

judgment action; the Court reasoned that any issue concerning the applicability of ceftain

policy exclusions would necessarily be decided in the Missouri garnishment &smn.
Mid-Continent Cas. Co. v. Greater Midwest Builders, |.Z011 WL 5507329 (D. Kan.

Nov. 17, 2011)aff'd sub nom. Mid-Continent Cas. Co. v. The Village at Deer Creq

Homeowners Ass’n, Inc685 F.3d 977 (10th Cir. 2012). After a bench trial, thée
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Missouri state court issued a judgment in favor of the HOA on its garnishment claim

against MCC (claims by the individual owners had been settled). The Missouri C¢

purt

of Appeals then affirmed that judgment, although it modified the amount of the judgmient
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against MCC to $4,039,819.74 (plus post-judgment interest from the date of the Ka
judgment). See The Village at Deer Creek Homeowners Ass’n, Inc. v. Mid-Conting
Cas. C0.432 S.W.3d 231 (Mo. Ct. App. 201%).

MCC alleges that it settled that liability to the HOA, paying an amount in exceg

of $5,000,000. In this suit, MCC claims that application of the policies’ $1000-p¢

occurrence deductibles would have offset the amount it paid in settlement, and it
asserts a claim against GMB for breach of contract to recover such deductibles. N
also asserts a claim based on alter ego liability against GMB’s parent comp:

defendant Greater Missouri Builders, Inc. (“Greater Missouri”).

[, Per sonal Jurisdiction

The Court first addresses defendants’ argument that the Court may not exel
personal jurisdiction over them. Miarcus Food Co. v. DiPanfilé71 F.3d 1159 (10th
Cir. 2011), the Tenth Circuit reaffirmed the following standards governing this Cour
analysis of the issue of personal jurisdiction over a defendant:

Where a federal lawsuit is based on diversity of citizenship, the
court’s jurisdiction over a nonresident defendant is determined by the law
of the forum state. The party seeking to establish personal jurisdiction
over a foreign defendant must make two showings: first, that the exercise
of jurisdiction is sanctioned by the state’s long-arm statute; and second,
that it comports with the due process requirements of the Fourteenth
Amendment. Kansas’s long-arm statute is construed liberally so as to

GMB'’s other insurer was also a defendant in the garnishment action, but it set
its liability to the Kansas claimants during the Missouri appeal.
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allow jurisdiction to the full extent permitted by due process principles.
Consequently, this court need not conduct a statutory analysis apart from
the due process analysis.

The due process analysis is also two-fold: First, [the defendant]
must have “minimum contacts” with the forum state, demonstrating that
he purposefully availed himself of the protections or benefits of the state’s
laws and should reasonably anticipate being haled into court there. . . .

If [the defendant] is found to have the requisite minimum contacts
with Kansas, then we proceed to the second step in the due process
analysis: ensuring that the exercise of jurisdiction over him does not
offend traditional notions of fair play and substantial justice. [The
defendant] bears the burden at this stage to present a compelling case that
the presence of some other considerations would render jurisdiction
unreasonable.

See idat 1166-67 (citations and internal quotations omitted).
Defendants first argue that MCC cannot establish the requisite minimum cont;
with Kansas to permit jurisdiction over defendant Greater Missouri. In their initial brig

however, defendants failed to address spedyitiee alter-ego basis for liability asserted

by MCC. This Court has consistently ruled that if personal jurisdiction exists w

respect to the primary defendant, altgo eallegations may support the exercise of

jurisdiction over another defendar8ee, e.gln re Syngenta AG MIR 162 Corn Litig.

2016 WL 1047996, at *3 (D. Kan. Mar. 11, 2016) (Lungstrum, J.). In their reply bri¢

defendants do not dispute that alter ego allegations could provide the basis

jurisdiction over Greater Missouri, but they argue that MCC'’s alter ego allegationsg i

this case are deficient. The Court disagrees, as MCC has alleged that GMB wa

created for legitimate business purposes; that the two defendants share director
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officers; that Greater Missouri finances GMB; that GMB has inadequate capital; t
Greater Missouri’'s employees conduct GMB’s business; that GMB does not ope
independently; that Greater Missouri performed the work on the Kansas project at i
here; and that Greater Missouri dominates the control of GMB. Those allegations |
not been controverted by evidence from defergjamd thus they must be taken as trug
for purposes of determining the Court’s jurisdicti@ee Intercon, Inc. v. Bell Atlantic

Internet Solutions, Inc205 F.3d 1244, 1247 (10th Cir. 2000). Those allegations, whi
are not merely conclusory but which include factual assertions, support a plausible ¢

for alter ego liability. See Real Estate Investors Four, Inc. v. American Design Gro

Inc., 46 S.W.3d 51, 56 (Mo. Ct. App. 2001) (setting out elements of alter ego Zlain).

It is not clear whether defendants argue that GMB also lacks the requi
minimum contacts with Kansas. In the introduction and in the relevant sub-heading
this section of their brief, defendants stated that minimum contacts are lacking
Greater Missouri specifically. Defendants did argue in one paragraph of that bt

however, that the claim against GMB doesarate out of that defendant’s contacts with

Kansas. Thus, the Court will address the issue of GMB’s minimum contacts as we
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Defendants argue that MCC'’s claim arises solely out of the insurance agreements

and thus does not arise out of any activity in Kansas, although it does not cite

supporting authority. In response, MCC reliestonployers Mutual Casualty Co. v.

3Defendants cited this case in arguing that MCC's allegations were insufficig
for alter ego liability under Missouri law.
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Bartile Roofs, InG.618 F.3d 1153 (10th Cir. 2010), in which the Tenth Circuit rejectgd

a similar jurisdictional challenge. That case, filed in district court in Wyoming, involved

a claim by an lowa insurer against its insured, a Utah construction company, conceining

its obligations under the insurance policy with respect to litigation in California arisi
from a Wyoming construction projecgee idat 1157-58. The Tenth Circuit ruled that
the case arose out of the insured’s construction activity in the forum state, which act
was therefore sufficient to support specific jurisdiction over the ins@eelidat 1160-
61.

In their reply brief, defendants did natldress this issue of the sufficiency of
GMB'’s contacts, and thus defendants have not explained®atiye Roofswould not
control here. As in that case, MCC'’s claim here arose ultimately from GMBE
construction activity in Kansas. Thus, the Court rejects any argument that GM
contacts with Kansas are insufficient.

Defendants also argue that the exercise of jurisdiction over them in this ¢
would offend traditional notions of fair plaand substantial justice (the second step if
the due process analysis). Defendants have not met their burden, however, to pre
compelling case that jurisdiction here would be unreasofdhlparticular, defendants
(with counsel located in Kansas City, Missouri) have not explained why it would bg

all burdensome to litigate this case in th®i@, located in the Kansas City metropolitan

“Defendants did not address this issue concerning the second step in their |
brief.
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area. See idat 1161-64 (Tenth Circuit rejecting a similar argument where burden

of

litigating in adjacent state was light). Accordingly, the Court denies defendants’ requiest

for dismissal for lack of personal jurisdiction.

Defendants also argue that venue is lacking here. Venue is proper in “a judicial

district in which any defendant resides, if all defendants are residents of the State in

which the district is located,5ee28 U.S.C. § 1391(b)(1), and for this purpose, 4§

defendant is deemed to reside in any district in which it is subject to the court’s pers

jurisdiction with respect to that actiosee id.§ 1391(c)(2). Defendants argue that
Section 1391(b)(1) is not satisfied because jurisdiction over one defendant, Gre
Missouri, is lacking. The Court has rejected that jurisdictional challenge; thus, veny

proper under this provision. Moreover, as MCC points out, venue would also be pr¢

under Section 1391(b)(2) because a substantiabptre events giving rise to the claim
occurred in KansasSee id§ 1391(b)(2)Bartile Roof$s618 F.3d at 1164-66 (venue was
proper under Section 1391(b)(2) in coverage claim that arose from construction in

district)® Therefore, the Court rejects the request for dismissal for lack of venue.

[1l. ResJudicata and Collateral Estoppel

Defendants argue that MCC’s present claim is barred by res judicata beca

L

bnal

ater

eis

per

the

use

MCC'’s liability under the insurance policies was already determined in the Missouri

*Defendants did not address the issue of venue in their reply brief.
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garnishment action. The Court rejects this basis for dismissal, as defendants hav
shown that the requirements for that defense are met Be&efed. R. Civ. P. 8(c)
(listing res judicata as an affirmative defense). Specifically, defendants have
established the requisite identities between this action and the Missouri garnishr
action with respect to the thing sued for, the cause of action, the parties to the action
the quality of the person against whom the claim is m&se Gu v. Hw47 S.W.3d
680, 689 (Mo. Ct. App. 2014) (listing the four required identitte§por instance, the
fourth identity is not satisfied here besauMCC contested the scope of its liability on
the policies as a defendant to the HOA'’s garnishment action, but it asserts its claim
as plaintiff against its insured as defenda®tee id.at 692 (identity exists where
defendants are sued in the same capacity in both suits).

Defendants also argue that MCC'’s claim is barred by collateral estoppel beca
the issue of the applicability of deductibles was already decided in the garnishn|
action against MCC. This is a much clogeestion, which the Court ultimately declines
to answer.

In addressing this issue, the Court first disposes of MCC’s argument that it cq
not have raised the deductibles as a defense in the garnishment action. The insy

policies limit MCC's liability to amounts in excess of the applicable deductibles, a

e not

not
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here

use

ient

uld
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“The Court applies the law of the state from which the allegedly preclusive

judgment cameSee Raab Sales, Inc. v. Domino Amjet, B®0 F. Supp. 2d 1192, 1196
(D. Kan. 2008) (Lungstrum, J.).




thus that issue would have been relewamany garnishment action. MCC's reliance on
Western Heritage Insurance Co. v. Lo#d F. Supp. 3d 866 (W.D. Mo. 2014jf'd sub
nom. Western Heritage Ins. Co. v. Asphalt Wizar@8 F.3d 832 (8th Cir. 2015)—the
only authority cited by MCC—is misplaced. \Western Heritagehe district court and
the Eighth Circuit ruled under Missouri law that a deductible endorsement defense i
a coverage defense or exclusion that is waived when an insurer defends wit
reserving rights. See id.at 879; 795 F.3d at 837. Those courts md rule that a
deductible could never be raised as a defense to coverage, in a garnishment act

otherwise. Both courts noted that such a waiver does not rewrite the policy to ren

5 Not

nout

on or

ove

the maximum coverage provided, and the Eighth Circuit specifically likened deductible

to policy limits, which are not waived by a failure to reserve rigbee24 F. Supp. 3d
at 879; 795 F.3d at 837. These rulings havapplication to the present case, as MCC(
did not waive any defenses by failing to reserve rights. Certainly, in the garnishn
action MCC could have asserted policy limitsagplicable as a defense to a claim for
an amount in excess of those limits; similarly, because MCC was required under
policies to pay only those amounts in excess of the deductibles, MCC was free to &
the deductibles to limit the HOA's recovery in the garnishment action.
MCC also argues that collateral estoppel does not apply here because it dig
actually litigate the applicability of the deductibles in the garnishment acsea.Gu
447 S.W.3d at 686-87 (where trial court rejected a defense first raised at tria
untimely, defense was not actually litigated, and collateral estoppel therefore did
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apply). The only information before the Cban that question is that MCC asserted the

deductibles as an affirmative defense iraitswer in the garnishment action; and that
as agreed by the parties, MCC did not present evidence on or raise the issue ¢
deductibles at the garnishment tfialhere is no question that the Missouri garnishmer
court rejected the defense—the court expressly ruled that it had considered

affirmative defense to coverage raised in MCC’s answer, and that MCC had faile
meet its burden to prove any policy exclusion or limitation raised in the answ
including because MCC failed to put on evidence on many of those defenses. M
nevertheless argues that, for purposes of collateral estoppel, it did not actually liti

the issue of the deductibles because it failed to pursue the issue®at trial.

*The Court rejects MCC'’s argument that the Court should not consider the ans
and findings from the garnishment action, which defendants provided, in ruling on
motion to dismiss without conversion taretion for summary judgment. The Court
may take judicial notice of such public records without effecting such a convegsen.
Grynberg v. Koch Gateway Pipeline C890 F.3d 1276, 1278 n.1 (10th Cir. 2004).
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MCC'’s suggestion that matters should only be judicially noticed in ruling on a motipn

to dismiss if they relate to the plaintifédfirmative claim and not to a defense is wholly
unsupported. There is no reason for tleen€not to accept the undisputed facts tha
MCC asserted this deductibles defense in its answer in the garnishment action an(
the Missouri court rejected that defense for failure of proof.

°In its brief, MCC suggests that it asserted the affirmative defense in answe
claims by GMB in that action (which claims were never resolved on the merits), and
necessarily in answer to the garnishnaaim, for the reasothat the defense did not
apply to the garnishment claim. As noted above, however, the defense did apply t
garnishment claim, and MCC would have had every incentive to assert it in respon:s
that claim. Moreover, the affirmative defense is listed in the answer under the hea
“Affirmative Defenses Common to All Counts.” Thus, MCC is deemed to have asser
the defense in its answer with respect to the garnishment claim.
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The parties did not cite any legal ottty on this issue of whether MCC’s mere
assertion of the defense in its answangtitutes “actual litigation” of the defense for
purposes of collateral estoppel. The comments to the Restatement (which the Mis
Court of Appeals cited with approval @u) provide that an issue is actually litigated

when it is “properly raised, by the pleadings or otherwise, and is submitted

SOuri

for

determination, and is determined;” and that an issue is not actually litigated if it cquld

have been asserted as an affirmative defense but was not so asseeRestatement
(Second) of Judgments § 27 cmts. d, e. A leading treatise seems to favor the rulg
“preclusion applies to any issue framed by the pleadings and not withdrawn, even thc
it has not been raised at trial in any waySeel8 Chas. A. Wright, et alkederal
Practice and Procedure: Juris. Z&l4419 (footnote omitted). Such a rule is supporte
by the rationale that, once a defense is raised (and not withdrawn), the opposing
has the right to rely on the expectation that the issue will be resolved in that &&teon.
id.

In this case, there is no information from which the Court may determine a
matter of law whether MCC ever affirmatively withdrew its deductibles defense befq
the garnishment trial. If MCC did not withdraw the defense before trial, then under
rule espoused in the above-quoted treattsejssue would be deemed to have bee
actually litigated. Defendants bear the burden of establishing this affirmative defe
of collateral estoppel, however, and they have provided no information concerning
pretrial conduct of the litigation, including whether any discovery was taken concern
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the defense asserted in the ansv&reRestatement (Second) of Judgments § 27 cmy

f (extrinsic evidence may be relevant comoeg whether an issue was actually litigated)

t.

Thus it appears that there may remain a question of fact concerning whether MICC

actually litigated the defense of the deductibles in the garnishment action, which would

mean that the issue of collateral estoppel could not be resolved at this stage. The
need not decide whether such a question of fact remains, however, in light of its ry
below that the case should be dismissed because MCC has failed to state a pla

claim for relief?

V. Failureto Statea Claim for Breach of Contract

Defendants also seek dismissal of MCC’s complaint for failure to state a®clai

The Court rejects defendants’ related argument that it was relieved of 3
obligation under the policies (including any obligation to pay deductible amounts) wk
MCC failed to defend without a reservation of rights. The cases cited by defendant
not go beyond the loss of the right to enforce contractual provisions relating
cooperation and the right to control the defense of the insured, and the Miss
garnishment court cited those cases only in rejecting arguments asserting a lac
cooperation or attacking the reasonableness of the underlying judgment agains
insured. There is no basis to relieve defendants of any obligations under the pol
concerning the amount of coverage.

8Defendants purport to make their merits-based argument in the context (
motion for judgment on the pleadings, although they argue that MCC has failed to 3
a plausible claim under the usual motion-to-dismiss standards. The rules allow f
motion for judgment on the pleadings after the pleadings have been ciesfed. R.
Civ. P. 12(c). In this case, however, defendants have not yet filed an answer. T
defendants’ argument is more appropriately considered in the context of a motio
dismiss for failure to state a claim under Fed. R. Civ. P. 12(b)(6).
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The Court will dismiss a cause of action fahfee to state a claim only when the factual
allegations fail to “state a claim to relief that is plausible on its f&w=| Atlantic Corp.

v. Twombly550 U.S. 544, 570 (2007), or when an issue of law is dispositigé\eitzke

v. Williams 490 U.S. 319, 326 (1989). The complaint need not contain detailed factual

allegations, but a plaintiff's obligation to provide the grounds of entitlement to rel

requires more than labels and conclusions; a formulaic recitation of the elements

cause of action will not doSee Bell Atlantic550 U.S. at 555. The Court must accept

the facts alleged in the complainttase, even if doubtful in facsee id, and view all
reasonable inferences from those facts in favor of the plasegif,Tal v. Hogam53
F.3d 1244, 1252 (10th Cir. 2006). Viewedsash, the “[flactual allegations must be

enough to raise a right to relief above the speculative leBdll’ Atlantic 550 U.S. at

555. The issue in resolving a motion such as this is “not whether [the] plaintiff wi

ultimately prevail, but whether the claimant is entitled to offer evidence to support
claims.” Swierkiewicz v. Sorema N,A34 U.S. 506, 511 (2002) (quotiggheuer v.
Rhodes416 U.S. 232, 236 (1974)).

In its complaint, MCC asserts a cause of action only for breach of the insura

ef

of a

the

nce

policies’ deductible endorsements, which provided that MCC'’s obligation as insurer

applied “only to the amount of damagesitess of any deductible amounts.” In the
complaint, MCC alleges that defendants’ obligation to pay MCC the deductible amot
arises from the following settlement provision in those endorsements:

We [the insurer] may pay any part or all of the deductible amount to effect
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settlement of any claim or “suit” and, upon notification of the action taken,
you [the insured] shall promptly reimburse us for such part of the
deductible amount as has been paid by us.

The policies define “suit” as follows:

“Suit” means a civil proceeding in which damages because of “bodily
injury”, “property damage” or “personal and advertising injury” to which
this insurance applies are alleged. “Suit” includes:

a. An arbitration proceeding in which such damages are claimed and
to which the insured must submit or does submit with our consent;
or

b. Any other alternative dispute resolution proceeding in which such
damages are claimed and to which the insured submits with our
consent.

Defendants argue as a matter of law that this settlement provision does not apply tp the

present situation in which MCC settled the garnishment action against it by thé HC
Defendants argue that that provision applissgad to a situation in which the insurer
has settled a claim against the insured, thereby benefitting the insured, which settle
payment did not include an offset for the applicable deductible—for instance when
insurer has paid to effect repairs needed because of property damage, or when the i

has controlled the defense of a claim by the injured party and has negotiated and g

A.

ment

the

hsurer

aid a

°Defendants also seem to dispute whether there was an actual settlement befween

MCC and the HOA, in light of the fact that the HOA received a judgment against MC
MCC exhausted its appeals of that judgment, and MCC eventually filed with {
Missouri court a satisfaction of that judgment. MCC has alleged a settlement, hows
and the parties have not presented evidence or provided details of the settlement.
at this stage, the Court does not dispute the existence of a settlement between MC
the HOA.
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settlement to that party. In such cases, this provision would allow the insurer to effect

the necessary offset by obtaining reimbursement of the deductible amount from
insured.

MCC responds by arguing that the settlement provision does not require thaf
settlement have benefitted the insured. The Court agrees with defendants, howeve
the only reasonable interpretation is that the provision applies and the reimbursel
obligation arises only in the context of a settlement by the insurer of a claim or
against the insuredSee Columbia Mut. Ins. Co. v. Scha&67 S.W.2d 74, 77 (Mo.
1998) (provisions of an insurance policy mustéead in the context of the policy as a
whole)!® The endorsements obligates the insurer to pay (covered) amounts paid b
insured, less the deductible amounts. The only occasion in which an insured would
to reimburse the insurer for deductibles would be when the insurer paid a claimal
settle a liability owed by the insured. In this case, the HOA (the claimant) had alre
secured a judgment against GMB (the insured), but GMB had already satisfiec
portion of any judgment by its settlemernitmthe HOA. Thus, when MCC settled with
the HOA, it was not paying that judgment against GMB or settling any liability of GM
but rather it was settling its own liability on the HOA'’s garnishment cl&ee Sauvain
v. Acceptance Indem. Ins. €800 S.W.3d 893, 899 (Mo. Ct. App. 2016) (equitablg

garnishment action under Missouri statute is not technically a garnishment, bu

®Each side cites Missouri cases concerning the interpretation of the insurg
policies, and thus they appear to agree that Missouri law governs this issue.
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actually a direct cause of action against the insurer on the policy). Payment or settle
of the insurer’s own obligation to a claimant in a garnishment action would include o
those amounts due under the policy, and thus would not include deductible amount
the insurer is not obligated to pay. Thtlsere would be no reason for the policy to
provide for reimbursement from the insured in such an instance. Indeed, the poli
contain no provision allowing for reimbursement of deductibles in the event that
insurer satisfies a garnishment judgment without a settlement, and there is no reasq
policies would distinguish between the situation in which the insurer settles a judgn
to a claimant and the situation in which the insurer simply pays that judgment.

The other terms of the policies support this limiting interpretation of th
settlement provision. The policies aréeimded to provide Burance fo liabilities
incurred by the insured. The policies obligate the insurer to defend any covered “S
against the insured, which naturally involves the insured’s liability to a claimant. T
settlement provision applies to settlement of a claim or “suit”, and “suit” is defined
a proceeding involving certain types of damages (bodily injury, property damag
personal and advertising injury) covered by the policies that the insured has cal
Examples given in the definition include arbitrations and other dispute resolut
proceedings to which the insured submii$e policies cover damages caused by th
insured, and the deductible endorsements’ settlement provisions must be interpret

that context, applying when the insurer settles a claim for damages caused by
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insured. MCC did not settle a claim against GMB; therefore, the settlement provisipns
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do not apply here, and MCC has not state@dagible claim for breach of that provision
by GMBM

MCC also appears to argue that it relies on the settlement provision ag
alternative basis for liability, and that defendants simply owe the deductible amot
because those amounts are not covered uhegrlicies. MCC has not identified any
other term of the policies that defendants allegedly breached, however. For instang
defendants note, the policies do not state that the insured must reimburse the inst
the insurer has paid on a garnishment claim without an offset for applicable deductil
MCC has not alleged any other basis for liability other than a claim for breach
contract, and as ruled above, MCC has not stated a plausible claim for breach of
particular provision of the policies. Accordingly, the Court dismisses the action aga
GMB. Moreover, because any liability of Greater Missouri is derivative of GMB
liability (as alter ego), the claim against Greater Missouri also fails, and the Cg

dismisses this action in its entirety.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ motion

“MCC citesZzurich American Insurance Co. v. NewMech Companies,20&4

WL 241760 (D. Minn. Jan. 22, 2014), as a casshich a claim for reimbursement of
a deductible was permitted under a settlement provision in the policy. In that c
however, the insurer paid directly for damages suffered by the claimant, and the i
was whether such payments were voluntary for purposes of the voluntary payn
doctrine under Minnesota lawsee id. The case is not helpftd the issue of whether
the settlement provision applies also to the settlement of the insurer’s own liability
garnishment action by the claimant.
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to dismiss (Doc. # 11) is heregyanted, and this action is hereby dismissed.

ITISFURTHER ORDERED BY THE COURT THAT plaintiff's motion for oral

argument (Doc. # 23) is herelgnied.

IT 1S SO ORDERED.

Dated this 12th day of February, 2018, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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