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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

T.Y., asParent and Next Friend
of P.Y., a Minor,

Plaintiff,
V. CaseNo. 17-2589-DDC-GEB

SHAWNEE MISSION SCHOOL DISTRICT
USD 512, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff T.Y. alleges that his daughter, P.¥Was sexually assaultbég another student at
her school. Plaintiff brings thiswsuit against defendant Shase Mission School District USD
512 (the “District”) and defendds Jim Hinson, Jeremy McDorlhelade Peters, and Craig
Denny, in their individuatapacities (collectily, the “individual defend#s”), for their actions
before and after the alleged sexual harassnfaintiff asserts four eims against defendants—
two against the District and two a&gst all defendants. Plaintif§serts that the District violated
Title IX of the Education Amendments$ 1972 (“Title 1X”), 20 U.S.C. 8§ 168&t seqand 42
U.S.C. § 1983 when it denied P.Y. substantiue process through poliogystom, and practice.
And Plaintiff asserts claims against all defemdaunder § 1983 for allegedly violating the Equal
Protection and Due Process Clausethe Fourteenth Amendment.

Defendants ask the court to dismiss all four of plaintiff's claims under Rule 12(b)(6) for
failing to state a claim. Inestion Ill, below, the court dissses defendants’ arguments and

plaintiff's responses. The cowbncludes that the Complaint seféntly alleges facts to state
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claims in Counts I, Il, and IV, but fails to do soGourt 1ll. And so, theourt grants defendants’
motion in part and denies it in part.
l. Facts

The following facts are taken from plaintiffecond Amended Complaint (Doc. 18).
For brevity’s sake, the court regeto this pleading as “the Complaint” and accepts the facts it
asserts as true and views them inlidjlet most favorable to plaintiffBurnett v. Mortg. Elec.
Registration Sys., Inc706 F.3d 1231, 1235 (10th Cir. 2013) (citfgith v. United State561
F.3d 1090, 1098 (10th Cir. 2009)).

A. Assault and Investigation

During the 2016—-2017 school year, P.Y. was igadan the eighth grade at Westridge
Middle School (“Westridge”) in the ShawnbBission School District. Around February 28 or
March 1, 2017, P.Y.—with other students—wasigned to a study hall in one of the school’'s
classrooms. During study hall, P.Y. sat nexd toale student, A.H. Atome point during study
hall, A.H. forcibly put his hands down P.Y.’srmia and penetrated her. P.Y. was shocked and
frightened; she froze and did not react immexlyat Two teachers were assigned to supervise
study hall and both were in the room wheiAallegedly sexually assaulted P.Y.

At some time between March 1 and 3, 20&/&stridge schoolféicials—including
Principal Jeremy McDonnell and Assistant PipatiJade Peters—Ilearned about A.H.’s alleged

sexual assault on P.Y. School Resource Offft®R0O”) Dana Harrison—a law enforcement

! Defendants request oral argument on their Motion to Dismiss. Doc. 21 at 1. D. Kan. Rule

7.2 provides, “The court may set any motion for oral argument or hearing at the request of a party or on
its own initiative.” The discretion to conduct oral amgnt rests with the court. The court concludes that
oral argument will not materially aid in the resabutiof defendants’ motion and thus is unnecessary. The
court therefore denies defendants’ request.



officer stationed at Westridge—also learnbdw# the alleged sexualsailt and took P.Y.’s
statement.

During SRO Harrison'’s investigation, he toldrPs mother that A.H. allegedly had made
unwelcome physical contact withlaast three other female studelégore he did so with P.Y.
SRO Harrison told P.Y.’s mother that he fiesirned about this physicabntact with others
when he looked at the student file for A.H. Qtfemale students had complained to the District
about this physical contact, lead to the documentation in A.l.student file. SRO Harrison
told P.Y.’s mother that he never had seemsmy complaints about a boy as young as A.H.

Assistant Principal Peters also told P.¥risther that she knew A.H. allegedly had
assaulted other female students before P.Yrigptaint. A policy of the District’'s known as
“JCE” requires the building praipal to be informed about any complaint about sexual
discrimination or sexual harassment againstsangient at the prinpal’s school. And so,
Principal Jeremy McDonnell also knew or shokiétve known about the othallegations against
AH.

During one of the prior episodes, A.H. talkeda female student in a sexually suggestive
manner and touched her in an unwelcome manAeother episode involved A.H. touching a
female student’s buttocks. Bmg another episode, A.H. toakfemale student’s cell phone.
When she tried to retrieve the phone from Hiepinned her to a wall and groped her in an
unwelcome manner.

By March 3, 2017, SRO Harrison had file@alice report with the Johnson County
District Attorney’s Office about A.H.’s assault BfY. At that same time, SRO Harrison also
informed the District Attorney’s Office about the other prior allegations against A.H. In early

March 2017, a representative of the District Atty’s Office told P.Y.’s mother that SRO



Harrison did not know about these prior allegasi against A.H., andadha detective would
investigate those allegations. Around MarcB@®17, the Johnson County District Attorney’s
Office filed a charge of “aggravated indecenefiies with a minor” against A.H. based on the
alleged sexual assault of P.Y.

B. A.H.’s Suspension and Board of Education Meeting

Around Friday, March 3, 2017, Assistant Principaters informed P.Y.’s mother that the
District would suspend A.H. for 10 days. The District’s spring breadk scheduled for Monday,
March 13, 2017 through Friday, March 17, 2017. MseRadnitially informed P.Y.’s mother
that she anticipated A.H. would returorn his suspension on March 20, 2017—the Monday
after the District’s spring break. And so, thestiict evidently intendetb allow A.H. to count
spring break days during the week of March 13 through 17 toward his ten-day suspension.
Westridge previously had suspended P.Y. fouramrelated event, anddlschool did not let her
count non-school days toward her suspension.

P.Y.’s mother was upset that the Distrimght allow A.H. to return to school, and
contacted Ms. Peters to requesittttine District expeM.H. P.Y.’s mother contacted Ms. Peters
before and during spring break to determine WwaieA.H. would be returning to school after
spring break. At that time, Ms. Peters toldf & mother that she could not say—definitively—
whether the District would permit A.H. to retuto school after hisuspension. Around March
17, 2017, Ms. Peters requested information from’® iother about the criminal charges filed
against A.H. P.Y.’'s mother referred heitlhe Johnson County District Attorney’s Office.
Around March 20, 2017, P.Y.’'s mother contacted \Wegé again and requested that A.H. not

be permitted to return to school. In respons€,’®mother received notice that A.H. would not



return to the school for the remainder af 2016—2017 school year. But she also was advised
that A.H. would be permitted to return in absix months when the next school year began.

On March 27, 2017, P.Y.’s mother attendqulblic Board of Edudéon meeting for the
District. Before the meeting began, she ared introduced herself to Craig Denny, Vice-
President of the District’s Board of Educati She told Mr. Denny about her daughter’s sexual
assault. During the Board of Education meetivag followed, P.Y.’s mother spoke about her
daughter’s sexual assault and the prior allegations against A.H. dblested better protection
for students’ safety by the District. The Distts Superintendent, Jim Hinson, attended and thus
knew about P.Y.’s allegations.

Also, during this Board of Education meetiiyY.’s mother hand-delivered a letter to
the District Board of EducatiorSpecifically, she addressed th#deto “Craig Denny” and also
to the other board members, generally. In thtedeP.Y.’s parents informed Mr. Denny and the
Board of Education about the sexual assault tteighter had suffered at Westridge, and also
explained that the school knew about the eartieidents of alleged misconduct by A.H. against
other female students. But tledter explained that SRO Hamwis only had learned about A.H.’s
prior episodes while interviewing individuals ab®uY.’s assault. Specifically, P.Y.’s parents
wrote, “It was at that time, during Officer Harrison’s intervig¥at the school then made it
known that [A.H.] had 3 previousomplaints” against him.

P.Y.’s parents used the letter to inforre Board of Educatiothat the Johnson County
District Attorney’s Office had charged A.Hitv aggravated indeceliberties with a child,
based on his alleged assault of P.Y. P.Y.'smaralso explained th#te District Attorney’s
Office told them that “since the school had reggorted [A.H.’s earliemisconduct] prior to now

an investigation will be done and additional chargee likely.” Finally, the letter referenced an



article published byrhe Kansas City Staimm October 3, 2016. The ar8deported that a charge
of sexual assault was filed against a male stuidemt another school within the District, and
attached a copy of thetate to the letter to th Board of Education.

This article reported that a male studerfhawnee Mission Eabligh School allegedly
sexually assaulted two other students in SepgEd016 and exposed himself to a third student
in April 2015. He allegedly victimized one of tf@male students twice. That male student was
charged with three felony counts of aggravatetcent liberties with a child and one felony
count of lewd and lascivious behavior, accogdio the article. The charges involved “lewd
fondling or touching”—just like theharges against A.H. for his sexual assault of P.Y. In the
article, the Johnson County DistriAttorney, Stephen Howeopnofirmed the District had not
reported the April 2015 incident to his officeydathat he “cannot explain the reason why.” The
District Attorney’s Office, howver, filed charges for the Ap2015 incident once they knew
about it.

On or around April 4, 2017, P.Y.’s mothexceived a respon$e®m the Board of
Education. This response included policied amformation about ceain topics raised by
individuals during the Board meeting. But thepense did not address the concerns raised by
P.Y.’s mother directly.

Also on April 4, 2017, the District Attorney®ffice filed an Amended Complaint in the
pending criminal matter against A.H. The antiment added three atidnal battery charges
(each a class B person misdemeanor) chamiRg with making unwelcome contact with
female students on three separate occasions.clarge alleged that A.H.’s conduct spanned
from December 1 through December 31, 2016, another alleged an incident occurred on February

23, 2017, and the third claimed an ingileccurred on February 24, 2017.



C. A.H. Convicted for His Actions Against P.Y. and Others

In December 2017, the four charges againbt Aroceeded to trial in Johnson County,
Kansas. At the trial, three other students, all female amdledjed victims, testified about
batteries before P.Y.’s alleged assault. Speadlfi, one victim testified that A.H. took her cell
phone and retreated to the stairweth it, presumably to lure nehere. After she followed him
into the stairwell, A.H. allegedly pinned herthee wall and groped her. Another victim testified
that A.H. had engaged in a pattern of ongoing,amted contact with her—specifically while the
two were on the school bus. The unwanted contact occurred so often, she testified, that she
developed a warning system she used withbtisedriver. The victim would make a signal—a
wink or nod—to inform the bus driver that she warttetle separated from A.H. This behavior
occurred in December 2016—before P.Y.’s allegeshalt. P.Y. also testified about the sexual
assault she endured. The court found A.H. guilty on four charges. A.H.’s sentencing hearing
occurred on January 10, 2018. The court sentendédté seven days in a juvenile facility, 21
days of house arrest, 12 months of praimgtand placement on the sex offender registry.

P.Y. has experienced difficulty talking abdhé assault because she feels shame and
fear. To date, defendants have not offered Bovinseling or any other type of mental health
services. Plaintiff alleges that because of thk@i@eassault, and defendants’ failure to prevent
the assault and otheise take appropriate remedial actipRsY.’s grades have suffered and she
has sustained emotional distress. For examgdlewing the assault, once, P.Y. went out to eat
with her family and saw A.H. at the restaurainhis upset P.Y. a great deal. The Complaint in
this case alleges that P.Y. has experiemredtional distress caused by defendants’ acts and

omissions—particularly the omissions by PrincipiDonnell and Vice Prinpial Peters. It also



alleges that P.Y. struggles to got in public, even with her family, for fear of running into A.H.
again.

D. District Policies

The District has policies and procedueplace to prevent and remedy harassment,
discrimination, and violence. Under those polictas, District must takappropriate action to
prevent, address, investigate, and remedy Baoms. Specifically, one policy in the Westridge
student handbook provides:

HarassmentDiscrimination on the basis of raaghnicity, disability, religion, or

sex in educational institutions will not be tolerated. Such behavior is inappropriate
and in violation of Board Policy JCEAIl complaints of harassment will be
thoroughly investigated anctesolved in a prompt and equitable manner. All
complaints will be confidential, and reported to the appropriate authorities.
Violations of this policy will be treateds serious disciplinary infractions and may
result in suspension or expulsion.

Doc. 18 at 13. Likewise, éhDistrict handbook provides:

Harassment Discrimination on the basis of raathnicity, disability, religion, or

sex in educational institutions will not be tolerated. Such behavior is inappropriate
and in violation of Board Policy JCEAIl complaints of harassment will be
thoroughly investigated ancesolved in a prompt and equitable manner. All
complaints will be confidential, and reported to the appropriate authorities.
Violations of this policy will be treateds serious disciplinary infractions and may
result in suspension or expulsion.

Id. at 14. And, the District Policy known as the JCE provides:

The district is committed to maintainirmgworking and learning environment free
from discrimination, insult, intimidation, drarassment due to race, color, religion,
sex, age, national origin, or disability.

Any incident of discrimination includingcts of discriminatory harassment shall
promptly be reported for investigan and corrective action by the building
principal or deputy superintendent. Any student whgages in discriminatory
conduct shall be subject to disciplinantiag, up to and including expulsion from
school.

Discrimination and discriminatory harassment against any student on the basis of
race, color, national origin, sex, disalyiior religion in the admission or access to,



or treatment in the district’'s progranasid activities is prohibited. The deputy
superintendent, who may be reached®200 W. 71st Street, Shawnee Mission,
Kansas, 66204 or at (91893-6413, has been designatedoordinate compliance
with nondiscrimination requirements contadne Title VI of the Civil Rights Act

of 1964, Title IX of the Hucation Amendments of 1972, Section 504 of the
Rehabilitation Act of 1973, and The Ameains with Disabilities Act of 1990.

Complaints About Discriminatn, Harassment, or Bullying

Any student who believes thhae or she has been disomated against, harassed,
or bullied may file a complaint with the iding principal, andter administrator,
the guidance counselor, another certified staff rmeber. Any school employee
who receives a complaint of discriminatidtx@rassment, or bullying from a student
shall inform the student of the employg@bligation to report the complaint and
any proposed resolution of tikemplaint to the building prcipal. If the building
principal is the alleged harasser,ethmeport shall be made to the deputy
superintendent. Any student complaint of discriminationl $learesolved under
the district’s discrimination complaint procedures.

Id. at 14-15. Finally, the Distriglso has adopted a policyaalh “Disciplinary Action for
Misconduct.” It provides:

Disciplinary Action for Misconduct: The school principagr his/her designee, is
authorized to temporarily exclude audént from class, short-term suspend a
student from school, recommend long-tesaspension or expulsion for up to and
including 186 school days.

Id. at 16. This policy specifically cites “sexuakrbssment” as one type of misbehavior allowing
the District to take disciplinary measures.
Il. Legal Standard

Fed. R. Civ. P. 8(a)(2) provides that an@@aint must contain “a short and plain
statement of the claim showing that the pleaslentitled to relief.” Although this Rule “does
not require ‘detailed fagal allegations,” it demands more thda] pleading that offers ‘labels
and conclusions’ or ‘a formulaic recitation oetelements of a cause of action™ which, as the
Supreme Court explained, “will not doAshcroft v. Igbal556 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).



For a Complaint to survive a motion to disswunder Rule 12(b)(6), the pleading “must
contain sufficient factual matterg@epted as true, to ‘state a obdlior relief that is plausible on
its face.” Igbal, 556 U.S. at 679 (quotinbwombly 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedIt. at 678 (citingTwombly
550 U.S. at 556). “The plausibilistandard is not akin to a gwability requirement,” but it asks
for more than a sheer possibility tlatlefendant has acted unlawfullyd. (quotingTwombly
550 U.S. at 556)%ee also Christy Sports, LLC v. Deer Valley Resort Co., 256. F.3d 1188,
1192 (10th Cir. 2009) (“The question is whethethd allegations are trui,is plausible and not
merely possible that the plaintiff is entitled to etlunder the relevant law(titation omitted)).

When assessing whether a plaintiff has statpthusible claim, the court must assume
that the factual allegations in the complaint are tigeal, 556 U.S. at 678 (citingjiwombly 550
U.S. at 555).But the court is “‘not bound to accepttase a legal conclusion couched as a
factual allegation.” Id. (quotingTwombly 550 U.S. at 555). “Threadbare recitals of the

elements of a cause of action, supported by w@mnelusory statements, do not suffice’” to state
a claim for relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotigbal, 556 U.S.
at 678). Also, the complaint’s “[flactual allegai®must be enough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555 (citations omitted).
[1I. Analysis

In its assessment of defendants’ motion, thetdoegins with the claims asserted solely

against the Shawnee Mission SchbDdtrict. It then addressesditlaims plaintiff has asserted

against all five defendants.
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A. Title 1X Claim Against the District

Count | of the Complaint alleges that theahee Mission School Distt violated Title
IX. Title IX provides, “No person in the United States shall, on the basis of sex, be excluded
from participation in, be denigtie benefits of, or be swdgted to discrimination under any
education program or activity receiving Federaaficial assistance.” 20 U.S.C. § 1681(a). The
Supreme Court has held thatTale IX claim may lie against school district that receives
federal funding in a case of student-on-studiemassment” when two requirements are met.
M.T. v. Olathe Pub. Sch. USD 23%0. 17-2710-JAR-GEB, 2018 W1847036, at *4 (D. Kan.
Apr. 18, 2018).

These requirements are met when: (1) the school district “acts with deliberate
indifference to known acts of harassment irpitsgrams or activities;’and (2) the alleged
harassment is “'so severe, pervasive, and tikgdg offensive that it effectively bars the
victim’s access to an educatidmgportunity or benefit.””Id. (quotingDavis v. Monroe Cty. Bd.
of Educ, 526 U.S. 629, 633 (1999)). The Circuit puiner point on this formulation, holding
that “[a] school distiat may be liable under Title IX praded it (1) has actual knowledge of, and
(2) is deliberately indifferent to, (3) harassrmtrat is so severe, pasive and objectively
offensive as to (4) deprive access to the educational benefits or opportunities provided by the
school.” Rost ex rel. K.C. v. Ste®oat Springs RE-2 Sch. Dj$11 F.3d 1114, 1119 (10th Cir.
2008) (citingMurrell v. Sch. Dist. No. 1, Denver, Cqld86 F.3d 1238, 1246 (10th Cir. 1999)).
The District contends, gendsa that the Complaint fails to allege these requirements
sufficiently.

First, the District argues, the Complaint is iffexient to state a claim because it never

alleges that the District had “actual knowledge” of P.Y.’s sexual assault until after it happened

11



on February 28 or March 1 of 2017. But targument gravely misapprehends the crux of
plaintiff's Title IX claim. Thatclaim, plaintiff points out in & motion’s response, doesn'’t rely
merely on A.H.’s harassment of P.Y. Instealdjntiff argues that # District had “actual
knowledge” of three complaints against A.H. anat fhpossessed this knowledge before P.Y.’s
assault on February 28, 2027SeeDoc. 25 (Plaintiff's Opposition) at 25 (citing Doc. 18
(Second Amended Complaint) at 20 1 106) e &btual knowledge element and deliberate
indifference requirement relate @@e another in a critical way[W]hether the School District
was ‘deliberately indifferent’ tharassment must be assessedf éise date that the School
District had actual notice.Olathe Pub. Sch. USD 232018 WL 1847036, at *4.

Binding precedent accredits plaintiff's theory. The Tenth Circuit has held that
“harassment of persons other than the plainidfy provide the school Wi the requisite notice
to impose liability under Title IX.”"Escue v. N. OK Co]l450 F.3d 1146, 1153 (10th Cir. 2006)
(citing Gebser v. Lago Vista Indep. Sch. DiSR4 U.S. 274, 290 (1998)Escuerecognizes,
however, that not every allegati of earlier harassment by thereaperpetrator will provide the
requisite notice. Indee&scueconcluded that “the prior ireices [of harassment] were ‘too
dissimilar, too infrequent, and/two distant in time’ to providéhe school with actual knowledge
of sexual harassment in its programi&d’ Namely, the harasser-professor had dated two non-
traditional students his own age. Also, flniefessor—on two occasions almost a decade
earlier—had engaged in significanthfferent sexual behavior thdhat alleged in the current
case.ld. The earlier behavior was a single episofimappropriate touching and a series of
inappropriate name-callings th#te professor agreedeeded to stop. The behavior at issue in

Escueincluded several episodes of inappropriateching and ongoing iparopriate comments.

2 Plaintiff also alleges that the Distristew about sexual harassment and assault at the Shawnee

Mission East High School.
12



Id. The Circuit agreed with the district couraitithe school “simply did not have the requisite
knowledge based on prior complaints to believe tiafprofessor presented a substantial risk of
abuse or harassment to students.”at 1154.

Here, the Complaint is quite different. Unlike the alleged harassment at i€ssmuin
A.H.’s earlier episodes of harassment werdlamfrequent, and close in time to his alleged
assault of P.Y. The Complaint alleges thasi&tant Principal Peters knew that three other
female students had complained about sexuathar@nt and assault by A.H. Specifically, these
students complained that éhug 2016, on February 23, 2017, and on February 24, 2017, A.H.
had touched them in an unwelcome mannemaade sexually suggestive remarks to them.
These earlier episodes were both frequent and tidsee—two allegedly occurred in February
2017, just one week before P.Y.’s alleged seasgahult. Also, these earlier episodes of
harassment were similar to the harassmengedidy P.Y. While plaintiff alleges that the
assault on P.Y. was more invasive than thaexagpisodes, all of the complaints involved
unwanted touching.

Also, plaintiff alleges that Assistant Pripel Peters—"a schoofficial who possessed
the requisite control over the situatioMurrell, 186 F.3d at 1247—knew about these
complaints. Escuerecognized that lower courts diffavhether notice sufficient to trigger
liability may consist of prior complaints or siuconsist of notice regding current harassment
in the recipient’s programs.ld. at 1153. Here, the court need not determine which standard is
the correct one because plaintiff's allegatiorigsgathe more stringent version of the choices—
the current harassment one. A.H. purportedhia$sed other female students less than a week

before he harassed P.Y. Thus, the allegedskarant in the District’'s programs was current.

13



And so, plaintiff properly has alleged that thesttict had actual knowledge about A.H.’s current
harassment of female students.

Next the District argues thatsingle episode of sexuakasllt cannot be sufficiently
pervasive to support a deliberatdifference claim under Title IX. Doc. 21 at 21. But, the
Complaint alleges far more than that. It gée a pattern of harassment—A.H. harassed other
female students during 2016 and into 2017. Becplasetiff has alleged sufficiently that the
District knew about these prior episodes afsament, the court must determine if these
instances were “severe, pervasive, and objectively offensidavis 526 U.S. at 652.

The Supreme Court has instructamlrts that they must:

[b]ear in mind that schools are unlikeethdult workplace and that children may

regularly interact in a mannéat would be unacceptatdenong adults. Indeed, at

least early on, students ardldearning how to interacappropriately with their

peers. It is thus understatudiathat, in the school setg, students often engage in

insults, banter, teasinghoving, pushing, and gendgresific conduct that is

upsetting to the students suligatto it. Damages are not available for simple acts

of teasing and name-calling among school children, however, even where these

comments target differences in gender.
Id. at 651-52 (citation omitted).

Here, plaintiff has alleged that A.H.’s befa far exceeded theealm of behavior the
Supreme Court identified as insaffent to support a cause of acti Plaintiff has alleged that
A.H.’s inappropriate sexual behavior targetetidée students for more than one year. A.H.’s
earlier episodes of sexual harassment, as allbgehe Complaint, are “severe, pervasive, and
objectively offensive.”See idat 652.

Third, the District argues that plaintiff has notatled deliberate indiffence. “A district
is deliberately indifferent to acts of studemt-student harassment ‘gnivhere the [district’s]

response to the harassment or lack theredéely unreasonabila light of the known

circumstances.”Olathe Pub. Sch. USD 233018 WL 1847036, at *4 (first quotirigost 511

14



F.3d at 1121 (citindpavis, 526 U.S. at 648); then citif@.R.K. v. U.S.D. 26076 F. Supp. 2d
1145, 1162 (D. Kan. 2001) (citirigavis, 526 U.S. at 648)). “The premise, in other words, is an
official decision by the recipient [of theotice] not to remedy the violationC.T. v. Liberal Sch.
Dist., 562 F. Supp. 2d 1324, 1333 (D. Kan. 2008) (quaBefser 524 U.S. at 290).

Once again, the District’s argument focuses solely on P.Y.’s assault—only illustrating the
District’s response to hassault. It ignores plaiiff's allegations about # District’s failure to
respond to prior complaints against A.H. Pldirgileges that the Distrt failed to address,
investigate, and remedy the premmplaints against A.H in an effective fashion. Indeed, the
Complaint alleges that SRO Harrison did not know about these episodes, and after he learned
about them, a detective was going to investigaém. Doc. 18 at 5. The court views the
Complaint to allege that the District failedraport the earlier episodes to law enforcement.
Explicitly, it alleges that th®istrict failed to take any digainary action in responsdd. at 12—

13. The District’s alleged failures to report mpiki claims of sexual harassment and assault to
law enforcement and to take disciplinary astare “clearly unreasonagin light of the known
circumstances.’SeeOlathe Pub. Sch. USD 233018 WL 1847036, at *4ee also Rosb11

F.3d at 1121 (“The district’s response was ¢leairly unreasonable as school officials
immediately contacted law enforcement officialspperated fully in thenvestigation, and kept
informed of thanvestigation.”).

Fourth, the District argues, plaiiff has not alleged factsapable of supporting a finding
or inference that P.Y.’s harassment effectively barred her from receiving access to an educational
opportunity or benefit. The governing cases regplaintiff to allege “sexual harassment of
students that . . . so undermines and detractstiienaictims’ educatioi@xperience, that the

victim-students are effectively denied ebaecess to an institution’s resources and
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opportunities.” Davis, 526 U.S. at 651. IBavis the Supreme Court held that a mere decline in
grades was insufficient to survive a motion dismisk.at 652. But the dropoff in the victim’s
grades provided “necessary evidence of a potential link between her education and [the
harasser’s] misconduct.fd. The Court added that plaintiffability to state a cognizable claim
depended “equally on the allegedgistence and severity of [th&rasser’s] actions, not to
mention the Board’s alleged knowledge and deliberate indifferende.ln short, a plaintiff
asserting deliberate indifference must allege tteaDistrict’s conduct “had a concrete, negative
effect’ on [the student’s] ability to receive an educatioHill v. Cundiff, 797 F.3d 948, 976

(11th Cir. 2015) (quotin@avis 526 U.S. at 654).

In Hill, the Eleventh Circuit reversed a distgourt’s grant of summary judgment to the
defendant Board of Education on a Title IXigidor student-on-student sexual harassment. 797
F.3d at 976. Relevant here, the Circuit conclutied plaintiff had demonstrated existence of a
genuine dispute whether the s was denied access to ediima. The uncontroverted facts
showed the victim missed time sthool, transferred school$temded counseling sessions, took
medication for depression, stoppedtjdpating in extracurricular awities, and that her grades
suffered. Id.

Here, the Complaint alleges that P.Y. fedlame, fear, and danger; her grades have
suffered; she has experienced suicidal thoyghis has missed time at school; she has lost
interest in certain extracurri@ar activities; and she has hdificulty sleeping. While the
manifestations afflicting P.Y. differ gihtly from those afflicting the victim iHlill, P.Y.’s
allegations of manifest emotional distress haeged a “concrete, negative effect” on her
ability to receive an educatiorsee Davis526 U.S. at 654. She has satisfied the pleading

burden.
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In sum, plaintiff has alleged a plausibleldilX claim against the District for deliberate
indifference. The court thus denies fistrict's Motion to Dismiss this clairh.
B. Section 1983 Claim: Denial of Subsintive Due Process through Policy,

Custom, and Practice of Failing to Respnd to or Prevent Discrimination and
Harassment

In Count 1V, plaintiff alleges that the &wnee Mission School District denied P.Y.’s
substantive due process rights when it faileddbere to its writtepolicies and respond to
A.H.’'s earlier episodes of seal harassment. When a § 1983 plaintiff asserts a claim for
“unconstitutional policy, custonor practice,” the Complaint muatlege: (1) “a continuing,
widespread, persistent, pattern of unconstitutionaconduct by the District's employees;” (2)
“deliberate indifference to or¢é authorization of such conduct by the District’s policymaking
officials after notice to the offials of that misconduct;” and (3pjury by acts taken pursuant to
such custom,e., that the custom was the moving force behind the constitutional violation.”
Lewis v. Blue Springs Sch. Djs¥lo. 4:17-CV-00538-NKL, 201WL 5011893, at *12 (W.D.
Mo. Nov. 2, 2017) (citing.J. v. Kan. City, Mo. Pub. Sch. Djs94 F.3d 1025, 1028 (8th Cir.
2002));seealso Stewart v. Bd. of Comm’rs for Shawnee Cty., Ka20 F. Supp. 2d 1143, 1151
(D. Kan. 2004) (citingsates v. Unified School DistoN449 of Leavenworth Cty., Ka996
F.2d 1035, 1041 (10th Cir. 1993); then citidgnderson v. Montgomery Cty., Kan., Bd. of Cty.

Comm’rs 213 F. Supp. 2d 1262, 1276 (D. Kan. 2002)).

®  The District never challenges that it is a recipient of federal funding.

4 Although the Tenth Circuit and our cobeve assessed § 1983 claims under the Substantive Due
Process Clause for unconstitutional policies, customaamtices, our neighbors in the Western District
of Missouri and the Eighth Circuit have conducted aalyesis of claims more nearly like the one asserted
here. Specifically, the Western District of Misscheis applied the three-element test common to both
Circuits directly to student-on-student harassmeaitrd. But our court and the Tenth Circuit have not
applied the standard to that particular setting. til8¢ourt uses that authority for its persuasive value
here.
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In Lewis the court concluded thatgphtiff's allegations were sufficient to state a claim
when she alleged that:

[T]he District, including the school boardé@superintendents, at all times knew or
should have known that there existathong administrators, counselors, and
teachers a continuing, widespread and ipenst pattern of failing to respond
appropriately to bullying indents, including those incides in which [the victim]

or one of his friends was the victim be was a bystander; and that there was a
continuing, widespread and persistent pattern of administrators failing to
implement or ensure compliance with tBéstrict’'s anti-bdlying policy, rules,
regulations and state laws meant to prévbulling and at minimum ensure that
appropriate responses to lng incidents are made to avoid further harm towards
a victim, including students likghe victim] or his friemds who were subjected to
bullying. Plaintiff alleges that th®istrict, including the school board and
superintendents at all tirme&knew, or should have knowtiat such failures were
causing its students, includindndt victim], to suffer degwation of their rights to a
public education, bodily integyit to be secureral to be left alone, to life, and to
substantive due process. NeverthelegsDilstrict, including the school board and
superintendents at all times maintdn a practice of inappropriate and
impermissible responses to bullying inaite rejected and dinot comply with
proven bullying prevention policies andvs, and allowed bullying incidents and
culture to go unchecked in the schoolsaflthe District allved bullying incidents
and culture to go unchecked in the schoalg] incidents eveimcreased because
employees would not come to the aidvidtims and even punished victims for
defending themselves, this policy and practice was the moving force behind the
deprivation of [the victim]'sights, and caused or cotited to cause his death.

Id. (citation omitted).

Converselyin Kansas City, Missouri Public School Distrithe Eighth Circuit affirmed
the district court’s decision gnting summary judgment agdimaintiff’'s § 1983 claim. 294
F.3d at 1028. The Circuit concluded that thentitiihad failed to establish a genuine dispute
whether a pattern of unconstitutional miscondhax occurred when the admissible evidence
consisted of just one incident of sexuatligppropriate commesty a parent-volunteer
occurring at a non-school event helfl school distict property. Id. Importantly, the earlier
inappropriate behavior was noeteame as the behavior alldgey the Complaint. Also, the
summary judgment facts established that, wtherprincipal learned about the behavior, he

revoked the parent-volunteepsivileges on campudd.
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In an earlier caseFhelma D. By & Through Delores A. v. Bd. of Educ. of City of St.
Louis, 934 F.2d 929 (8th Cir. 1991)—the Eighth Qitalso affirmed a decision granting
summary judgment against a 8 1983 claim. TheeeEighth Circuit deterimed that five prior
episodes of alleged misconduct scattered overeabs were insufficient to establish a
“continuing, widespread, persistent pattern of unconstitutional misconduct” as a matter of law.
Thelma D, 934 F.2d at 933. Relevant here, only thretheffive episodes were reported to the
school and only the first two were reported te same employee. The principal received the
first and second complaints some nine yeasstapn assistant piGipal received the third
complaint during that same year as the second compldirat 931. The fourth episode
occurred four yearstiar. Although a different princip&hew about the @rges against the
harasser, no one ever complainedhe school and the harassers acquitted. A fifth episode
came three years after the fourth episode anddymed the lawsuit that included the failure to
respond claim. The Eighth Circuit acknowledget ttih]indsight lend[ed] an increased and
ominous significance to thepeior incidents,” but they we “relevantly isolated.”ld. at 933.
Consequently, it affirmed the decision tagr summary judgment against the claim.

Here, plaintiff alleges conduct that falemewhere between the allegationkewisand
the two claims irKansas City, Missouri &blic School DistricendThelma D. Namely, plaintiff
alleges that the District knew or should h&mewn about alleged sexual assaults occurring at
the Shawnee Mission East High School in 28048 2016. At a minimum, plaintiff alleges
employees at the high school didt report an assault occurrimg2015. Plaintiff also alleges
that employees at Westridge ddile School—and particularhAssistant Principal Peters—knew

about but failed to report A.H.’s prioragal assaults in 2016 and 2017. Finally, and
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importantly, plaintiff alleges it Westridge employees did rfainor the District’s policies
governing harassment and misconduct.

In sum, plaintiff alleges four incidents ofisconduct by the Distit's employees that
span three years and at two different schoolse dllegations that thremmplaints against A.H.
were submitted to Assistant Principal Petstanding alone, are sufficient to allege “a
continuing, widespread, persistepattern of misconduct.See Lewis2017 WL 5011893, at
*12. Unlike Thelma D, the Complaint here alleges thlaé same person knew about all three
distinct episodes occung within a 14-month period. Also, orpisode allegedly consisted of a
series of episodes occurring repeatedlgulghout 2016. The other two earlier episodes
occurred in the same week in February 2017es€hallegations were not about isolated events
separated by nine years. Sa tourt concludes that the Complaint sufficiently alleges the first
element of this claim.

Next, plaintiff mustallege the District’s officials werdeliberately indferent to this
pattern of misconduct. lnewis the court found plaintiff sufficigtly had alleged facts capable
of establishing this requirement when she alliethat the District knew about the misconduct but
failed to comply with its policies and thpermitted the bullying to continue. 2017 WL
5011893, at *12. Conversely, the Eigi@ircuit concluded th&ansas City, Missouri Public
School Districts plaintiff had failed to show “that school officials were teliately indifferent
to that abuse, much less that school officiadgliaauthorized it.” Itreasoned that school
officials “notified child welfare authorities arjthe victim’s] mother onelay after learning of
her abuse at the handi[the harasser].’"Kansas City, Missouri Public School Distri@94 F.3d

at 1029.
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Here, plaintiff has allegetthat District officials—namlg, Vice Principal Peters—knew
about A.H.’s prior instances of sexual remaent and assault but failed to notify law
enforcement. Also, plaintiff alleges that thedicials failed to investigate the prior episodes
and take disciplinary action. At a minimumaipitiff alleges, thestilures violated the
District’'s harassment and stionduct policies. Like theewisplaintiff, plaintiff here alleges that
A.H.’s behavior went unchecked when schoolaidilis failed to comply with the District’s
policies. Also, plaintiff herelleges more than the plaintiff ilansas City, Missouri Public
School District—i.e., that school officials failed to notitaw enforcement. Finally, plaintiff
alleges, District officials fitged to take appropriate actiavhen they learned about the 2015
episode of lewd behavior at the Shawnee Mis&ast High School. Isum, plaintiff has
alleged sufficient factual contetat support a reasonable inferettloat the defendants are liable
under a deliberately indifferent theor$ee Lewis2017 WL 5011893, at *12.

Finally, plaintiff sufficiently alleges the ttd element of the claim—causation. The
Complaint alleges: “The Distt’'s custom and practice afaction was a moving force and
direct link to the abuse of [P.Y.]” Doc. 18 at 32 § 1k@wisconcluded that, when the
Complaint alleged that the District’s practmfedeliberate indifference was “the moving force
behind the deprivation of [the victim’s] rightsnd caused or contributéal cause his death,” it
sufficiently stated a claim. 2017 WL 5011893*H2. The Complaint’s allegation receives the
same result here.

Plaintiff's allegations state a plausible afefor an unconstitutional policy, custom or

practice and so, the court denies thstiit's Motion to Dismiss Count IV.
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C. Section 1983: Equal Protectin Clause Violation Claim

In the Complaint’s remaining claims—Cosrnit and Ill—it allegesg 1983 violations by
all defendants. In addition to arguing that pldiréils to state a plausible claim, the individual
defendants contend they enjoy qualified immunifjne court first addresses each count against
the District. It then analyzes these claimaiast the individual defendants with a qualified
immunity discussion.

Plaintiff alleges that all defelants violated the Equal Pratien Clause. The Fourteenth
Amendment to the United States Constitution futes, “No state shall . . . deny to any person
within its jurisdiction the equal protection ofetlaws.” “Denials of equal protection by a
municipal entity or any other person acting under color of state law are actionable under 42
U.S.C. § 1983."Murrell, 186 F.3d at 1249. Also, the Tenth Circuit has established, “sexual
harassment by a state actor can constitutelation of the equal protection clausdd. (citing
Starrett v. Wadley876 F.2d 808, 814 (10th Cir. 1989)).

1. Claim Against the District

To assert a claim againssehool district for sexual hassment under the Fourteenth
Amendment, the plaintiff must allege tHatstate employee’s discriminatory actions are
representative of an official policy or custaifithe municipal instittion, or are taken by an

official with final policy making authority.”ld. A “municipal policy” means a “policy
statement, ordinance, regulation, or derisifficially adopted and promulgated by [a
municipality’s] officers.” Id. (quotingLankford v. City of Hobart73 F.3d 283, 286 (10th Cir.
1996)). “Absent such an official policy, a maipality may also be held liable if the

discriminatory practice is ‘so permanent and wettled as to constitute“custom or usage”

with the force of law.”” Id. (quotingLankford 73 F.3d at 286).
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While the Complaint cites several of the District’s policies in it allegations, it does not
allege that the policies themselves are discritoilya Instead, it alleges that the District has
followed a discriminatory practice. Such a pi@& can provide a basis for liability if it is
“sufficiently widespread and pervasive so as to constitute a ‘custdch.dt 1250 (citing
Starrett 876 F.2d at 814). This standard is sulisliy similar to the tet used to determine
whether policy, custom, or praati¢s unconstitutional under § 1983ee Lewis2017 WL
5011893, at *12 (requiring plaintiff tallege, in part, “a contuing, widespread, persistent,
pattern of unconstitutional misconduct by the District’'s employees”).

Plaintiff has alleged that tHaistrict’'s employees failed taeport, investigate, or remedy
acts of harassment at the Shawnee Mission Higst School and Westitge Middle School. The
court already has determined that these allegatsuffice to assert awtinuing, widespread, and
persistent pattern of stonduct supporting an uncditigtional policy, customor practice claim.
This same misconduct also alleges a widespaeddervasive practice mable of supporting an
equal protection claimCf. Murrell, 186 F.3d at 1250 (holding that onarasser’s acts directed
at one victim “[did] not demonstrate a custonpolicy of the School Distcit to be deliberately
indifferent to sexual harassment as a general matter.”). Here, the Complaint alleges more. It
asserts that the District failed to respond prgpeericomplaints from four victims against two
harassers over a three-year péri Plaintiff has alleged the Digit followed a discriminatory
practice capable of supportiag equal protection claim.

2. Claim Against the Individual Defendants

Plaintiff also asserts amyeal protection claim againgte individual defendants.

“Individual defendants named in a § 1983 actimay raise a defense of qualified immunity,

which shields public officials . . . from damagegions unless their conduct was unreasonable in
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light of clearly established law.Gutierrez v. Cobqs841 F.3d 895, 899 (10th Cir. 2016). “Once
an individual defendant asseqalified immunity, the plaintiftarries a two-part burden to
show: (1) that the defendant[s’] actions violasegderal constitutional or statutory right, and, if
so, (2) that the right was clep#stablished at thieme of the defendant’s unlawful conductd.

at 900 (internal quotation marks omitted). “This tseavy burden. If the plaintiff fails to satisfy
either part of the inquiry, the cdunust grant qualiéd immunity.” Carabajal v. City of
Cheyenng847 F.3d 1203, 1208 (10th Cir. 2017).

To overcome qualified immunity, aintiff first must allege tht the individual defendants
violated a federal constitutionat statutory right. “[A] govermental official or supervisory
employee may be held liable under § 1983 upon a showing of deliberate indifference to known
sexual harassmentltd. When the primary conduct alleged by the § 1983 claim is about a

student, the Tenth Circuit has eajpled that the requisite stateiantexists when “a supervisor
or employer participates in aonsciously acquiescas sexual harassment by an outside third
party or by co-workers.”Murrell, 186 F.3d at 1250 (quotingoland v. McAdop39 F.3d 269,
271 (10th Cir. 1994)) (ephasis in original).

“[L]iability under § 1983 musbe predicated upon a “deliberate” deprivation of
constitutional rights by the defendaand not upon mere negligencdd. (quotingWoodward
v. City of Worland977 F.2d 1392, 1399 (10th Cir. 1992)). Siate a claim for “deliberate”
discriminatory conduct, plaintifihust allege sufficiently th&tdefendants actually knew of and
acquiesced in” A.H.’s behaviorSee id(quotingJojola v. Chavez5 F.3d 488, 490 (10th Cir.
1995)). The Complaint allegesathSuperintendent Hinson, Pripal McDonnell, Vice Principal

Peters, and Board of Education Vice Predid@mnny knew about A.H.’s prior episodes of

harassment and “acquiesced in that contyeefusing to reasonably respond to iBee id.
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Murrell concluded that allegations likkese were sufficient to state a valid claim and so, similar
allegations here also plead a valid conscious acquiescence taifimding plaintiff “allege[d]

that the School District failetb reasonably respond to sexualdssment of which it had actual
knowledge . . . . [A] refusal to remedy knowexual harassment is actionable.”). This
conclusion satisfies the first predicate of ptdi’'s burden to overcom qualified immunity.See
Gutierrez 841 F.3d at 900 (requiring plaintiff to aile “the defendant[s?ctions violated a

federal constitutional or statutory right”).

The second prong of qualified immunity reeps plaintiff to denonstrate that the
individual defendants alleged conduct that “violated clearly established constitutional rights of
which a reasonable person in their positions would have knoMuartell, 186 F.3d at 1251
(citing Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “A plaintiff may show clearly
established law by pointing to edtha Supreme Court or Tenth QGiiicdecision, or the weight of
authority from other courts, existingthe time of the alleged violation.T.D. v. Patton868
F.3d 1209, 1220 (10th Cir. 2017) (citiGutierrez 841 F.3d at 900}%ert. denied138 S. Ct.

1270 (2018). The Tenth Circuit explicitly haddhéhat deliberate indifference to “sexual
harassment . . . can violate the Fourteenth Amendment right to equal protection of the laws.”
Murrell, 186 F.3d at 1250 (quotingfoodward 977 F.2d at 1398) (ellipsin original).

In Murrell, the Circuit determined that this clearly established right was “sufficiently
clear that a reasonable officimbuld understand that what hedg] doing violate[d] that right”
because, it concluded, that “other supervisoryicipal employees may be held liable under the
Fourteenth Amendment for deliberate indiffeze to the discriminatory conduct of third
parties.” Id. This conclusion “was sufficient to ke apparent the unlawfulness of such

deliberate indifference by a school employee &gérg supervisory authity over students.”ld.
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These explicit rulings convince the court that thdividual defendantare not entitled to
qualified immunity from plainff’'s 8 1983 claim for equal proteci violations. The Complaint
alleges that the individual tindants did precisely whiturrell held they could not do: be
deliberately indifferent to sexual harassment.

For these reasons, the court denidsr#ants’ Motion to Dismiss Count 1.

D. Section 1983: State-Created Danger Claim

Count Il asserts that all dafdants violated P.Y.’s substantive due process rights when
they deprived her of a liberty interest by cnegtor increasing the dangefrpersonal violence.
To invoke this danger-creation thigpa plaintiff must allege aate actor “affirmatively act[ed]
to create or increase[] a plaintiff's vulnbriity to, danger from private violence.’Patton 868
F.3d at 1222 (quotin@urrier v. Doran 242 F.3d 905, 923 (10th Cir. 2001)). If the Complaint
makes these threshold allegations, it also must allege that:

1. the charged state entity and the chdrgelividual actors created the danger or
increased plaintiff's vulnerability to the danger in some way;

2. plaintiff was a member of a limiteand specifically definable group;

3. defendants’ conduct put pldifi at substantial risk o§erious, immediate, and
proximate harm;

4. the risk was obvious or known;

5. defendants acted recklessly in caosis disregard ahat risk; and

6. such conduct, when viewed in total, is conscience shocking.
Id. (quotingCurrier, 242 F.3d at 918).

Here, the Complaint fails to state a duecess claim for danger cigan because it never
alleges that any defendant acted affirmantivelgreate the danger mrcrease plaintiff's

vulnerability. Instead, it merely asserts thdieddants “created ‘a dangerous situation or

26



render[ed] [P.Y.] more vulnerable to danger’faifing to promptly and effectively address and
remedyprior allegations of sexual stonduct against the gpeetrator, thereby exposing [P.Y.] to
the sexual assault shedemed.” Doc. 25 at 24 (quoting Doc. 18 at 21) (emphasis added).
Failing to act is not an affirmative act. So evieshefendants failed to act in the fashion the
Complaint alleges, that would neiblate the Due Process Clause.

In Patton the Circuit recited the salient priptes from the Supreme Court’s seminal
case—beShaney—on the failing-to-act issue. They are:

“[N]othing in the language of the Due Reass Clause itself requires the State to

protect the life, liberty, @d property of its citizens agst invasion by private

actors. The Clause is phrased as a ltioitaon the State’s power to act, not as a

guarantee of certain minimal levetd§ safety and security.” DeShaney 489

U.S.] at 195. Accordingly, “[a]s a generalttea . . . a State’s failure to protect an

individual against private violence simmgges not constitute a violation of the Due
Process Clause.ld. at 197.

Patton 868 F.3d at 1221. The Supreme Court reasotiéfthile the State may have been aware
of the dangers that [the vict] faced in the free world, filayed no part in their creatigmor did
it do anything to render [healny more vulnerable to theinld. (quotingDeShaney489 U.S. at
201) (emphasis in original). Ultimayelthe Court determined, the State hpthted[the victinj
in no worse position than that in whigshg would have been had it not acted at"aind so
“the State had no constitutional duty to protect [the victinhdl” (quotingDeShaney489 U.S. at
201) (emphasis in original).

Plaintiff's Complaint here has alleged razts suggesting thahy defendant created a
dangerous situation or increased P.Y.’s vulnéitgb Instead, it merely alleges that defendants
knew about A.H.’s prior episodes of harassmentfaileld to act in response to them. Such a

“failure to protect an individual against private violence simply does not constitute a violation of

> DeShaney v. Winnebago Cty. Dep't of Soc. S48@ U.S. 189 (1989).
27



the Due Process ClauseDeShaney489 U.S. at 195. Moreover, defendants’ alleged failure to
act did not put P.Y. in a “worse positionSee idat 201.

In sum, plaintiff has failed to alledbe precondition for danger-creation theory—
namely, that defendants “affirmatively act[edkreate or increase[] [P.Y.’s] vulnerability to,
danger from private violence.See Patton868 F.3d at 1222. And so, the court grants
defendants’ Motion to Dismiss Count fil.

IV.  Conclusion

Plaintiff has alleged plausible claimsaagst the District for Title IX and § 1983
violations. Plaintiff ha alleged sufficiently that the Disttiviolated P.Y.’s substantive due
process and equal protection rightHe also has alleged apsible § 1983 claim against the
individual defendants for violating P.Y.’s edymotection rights anthe individual defendants
are not entitled to dismissal for qualified imnity. Finally, plaintiffhas failed to allege a
plausible § 1983 claim under a dangeeation theory; theourt, therefore, grants defendants’
Motion to Dismiss Count III.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ Motion to
Dismiss (Doc. 20) is granted in part and demrepart as set forth in full in this Order.

IT IS SO ORDERED.

Dated this 6th day of June, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge

& Because the court reaches this conclusion, it does not address the individual defendants’ qualified

immunity argument.
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