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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHERMAINE WALKER, €t al .,
Haintiffs,

V. CaseNo.:17-2601-DDC-KGG

CORRECTIONAL MEDICAL

)

)

)

)

)

CORIZON HEALTH INC. flkia )
)

SERVICESgt al., )
)

)

Defendant

)

MEMORANDUM & ORDER ON MOTION TO COMPEL

Now before the Court is the Motion @ompel Discovery filed by Plaintiffs.
(Doc. 76.) Having reviewed the submissiafishe parties, Plaintiffs’ motion is
GRANTED.

BACKGROUND

Plaintiffs are the surviving naturalla¢ives of decedent Marques Davis.
They bring the present case alleging dehlbeindifference to his serious medical
need and failure to provide medical cardufa to train, inadequate supervision,
and wrongful death of Davis while hecarcerated at thidutchinson, Kansas,
Correctional Facility. $ee Doc. 4.)

In the present motion, Plaintiffsawe the Court for an Order compelling
Defendant Corizon Health, Inc. (“Defemdd “to produce the entirety of the
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healthcare manuals requested in PldsitBecond Request for Production.” (Doc.
76, at 1.) The second set of Requestsewerved on Septdrar 25, 2018. (Doc.
76-1.) According to Plaintiffs, “[s]juctiscovery sought specific manuals and/or
policies and procedures that Defend@ntizon utilizes while rendering healthcare
to inmates. These manuals and/or pofi@ead procedures were identified through
various indexes produced Befendant in response to Plaintiffs First Request for
Production.” [d., at 2.)

Defendant’s response toetbe discovery requests sveerved on October 31,
2018 (Doc. 76-2), but, according to Plaintiffs, did not include the entirety of the
manuals Plaintiffs requested. (Doc. 763at Defendant contends that Plaintiffs
First Requests for Production, served\pril 2018, included Requests for “these
same policies ....” (Doc. 7@t 2; Doc. 79-1.)

ANALYSIS

l. Legal Standards.

Fed.R.Civ.P. 26(b) states that

[p]arties may obtain dcovery regarding any

nonprivileged matter that islerant to any party’s claim

or defense and proportional to the needs of the case,
considering the importance of the issues at state in the
action, the amount in controngy, the parties’ relative
access to relevant informatiaige parties’ resources, the
importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery
outweighs its likely benefitinformation within this
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scope of discovery need o admissible in evidence to
be discoverable.

As such, the requested informatimist be nonprivileged, relevant, and
proportional to the needs of the case to be discoverélmick v. Burkhart, No.
16-1188-JTM-KGG, 2018 WIB72440, at *2 (D. KanJan. 11, 2018).

[I.  Discovery Requests at Issue.

Plaintiffs contend that the manualsJipes, and procedures they seek “are
the policies, procedures, rules, guidesinetc. that Defendant utilizes when
providing medical care to inmates. ..]uygh evidence as it relates to Defendant
Corizon’s medical care and treatmentrohates including, but not limited to[,]
decedent ... is required by law to provBlanell claim for damages.”

A Monell theory of liability exists whera plaintiff establishes

(1) the existence of a mupal policy or custom by

which the plaintiff was deed a constitutional right and

(2) that the policy or custom was the moving force

behind the constitutional deprivan (i.e. that ‘there is a

direct causal link between the policy or custom and the

injury alleged’).
Monell v. New York City Dept. of Soc. Servs., 436 U.S. 658, 694-95, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978%ee also Bryson v. City of Okla. City, 627 F.3d 784,
788 (10" Cir. 2010). Private entities acting undlee color of law are also subject

to Monell claims. Dubbsv. Head Start, Inc., 336 F.3d 1194, at n.13 (1Cir.

2003) (citations omitted). Plaintiffs argtleat they “will be denied evidence that



they are required by law to present tpgort their claims against Defendant” if
Defendant is “not ... required to produte manuals and policies and procedures
...." (Doc. 76, at 7-8.) In this comtt, the Court will review the discovery
requests at issue.

Request No. 1 sought “a full and coete copy of the 2015 Corizon NETS
Manual,” which Plaintiffs identifiedby bates number. (Doc. 76-1, at ZThis
request includes, but is not limited tbat the NETs 2015 Titles (25) listed on the
table of contents for the 2015 Corizon NETS Manuald.) (That table of contents
was also identified by bates number.

Defendant responded with the following:

Objection, this request is over broad, burdensome,
harassing in that the docunteaquest is redundant of
previous requests, and seekeuments which are neither
relevant nor reasonably calculated to lead to the
discovery of admissible evidea. Without waiving said
objections, defendant states that it previously produced
portions of this manner that were specifically requested
by the plaintiffs in discovery including the following
portions of the NETS Manual:

Altered Mental Status
Eyes

Gl (Gastrointestinal)

Gl (Genitourinary)
Headache Musculoskeletal
Return for Off-Site

(Doc. 76, at 3.)



Request No. 2 asks for “a full andneplete copy of the Corizon Clinical
Pathways that was in effect betwetine 2016 and May 2017,” including certain
“modules and subparts” identified by bates nuntbéd., at 4.) Defendant
objected that the request is “over broladrdensome, harassing” as “redundant of
previous requests” while seeking “docaimts which are neither relevant nor
reasonably calculated to lead to the discovery of admissible evidehdg. That
stated, Defendant referred Plaintiffs to

previously produced portions of this manner that were
specifically requested by the plaintiffs in discovery
including the following portions of the Corizon Clinical
Pathways:

Module I: Chronic Diseases

Module II: Infectious Diseases
Module Ill: Behavioral Health

(id.)

Request No. 3 asked for “a fulhé complete copy of the Corizon
Continuous Quality Improvement Progrd@QIl) Manual for January- June 2016,”
identified by bates pagés(ld.) Defendant objecteddhthe Request is “over

broad, burdensome and not reasonably tatied to lead to the discovery of

! Plaintiffs’ first Requests for Production alasked for “full and complete copies of all
clinical pathways” in effect for this samene frame of June 2016-May 2017. (Doc. 79-

1, at 8, Requests Nos. 22, 23.)

2 Plaintiffs’ first Requests for Production also asked for this manual, but sought the one
in effect from June 2016-B4 2017. (Doc. 79-1, &7, Request No. 16.)
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admissible evidence.” Thatated, Defendant referred Plaintiffs to the “previously
produced ... Table of Contents of its CKénual and requests phdiffs to identify
those portions they believe shouldgreduced for the defendant’s further
consideration.” Id.)

Request No. 4 sought “a full asdmplete copy of the 2017 Corizon
Utilization Manual,” the coveof which was identified by bates number. Plaintiffs
continued that the “request includes, sunot limited to[,] all chapters and
subparts listed in the Corizon Utilization WMaal table of contents,” also identified
by bates numbeY.(Id.) Defendant objects thtte Request “is over broad,
burdensome and not reasonably calculatddad to the discovery of admissible
evidence. Furthermore, the 2017 Corikétilization Manual is not relevant as it
covers a time period subsequent to evédrdsare the subject of this lawsuit.I'd)
Defendant continues that “pursuant te #tgreed upon Protective Order, it has
previously produced the Bk of Contents of the 2015 Corizon Utilization Manual
and requested Plaintiffs to identify tleogortions they believe should be produced
for the defendant's furer consideration.” 1¢.)

Finally, Request No. 5 asks Defendemt[p]roduce a full and complete

copy of the 2016 Corizon General Hedlérvices Policies and Procedures

3 Plaintiffs’ first Requests for Production alasked for this manual, but sought the one in
effect from June 2016-May 2017. (Da®-1, at 7, Request No. 17.)



(Prison),” with the cover pagdentified by bates numberld() Plaintiffs continue
that the Request “includes, but is not lirdite[,] all chaptersrad subparts listed in
the 2016 Corizon General Health Services Policies and Procedures (Prison) table
of contents,” which is idntified by bates number.

Defendant responds by objecting this Request “is over broad,
burdensome, harassing in that the doeatmequest is redundant of previous
requests, and seeks documenitéch are neither relevanbr reasonably calculated
to lead to the discovery afdmissible evidence.”ld.) That stated, Defendant
indicates “that it previously produced poris of this manner that were specifically
requested by the plaintiffs in discovery” and listed the following portions of the
General Health Services Policies and Procedures it produlcedat(4-5.)
[ll. Defendant’s Arguments.

In response to Plaintiffs’ motion, Defdant argues that the motion is time-
barred under D. Kan. Rule 37.1, tiRdaintiffs did not confer with opposing
counsel before filing this discovery mati@as required by D. Kan. Rule 37.2, and
that Defendant’s substantive objectionsan@per. (Doc. 79, d@.) The Court will
address these arguments individually.

A. Plaintiffs’ Motion is Timely Pursuant to D. Kan. Rule 37.1.

Defendant argues that the policies sought in Plaintiffs’ Second Requests for

Production are the “same” as those uddd in Plaintiffs’ First Requests for



Production. Defendant contends that Rtiffs allowed the time to expire under
District Court Rule 37.1 to bring a mon to compel responses to the First
Requests for Production “and simply revast the requests in the Second Requests
for Production of Documents in an improgtempt ‘re-set the clock’ to seek

to enforce the repetitious, overbroad am@roper discovery uests.” (Doc. 79,

at 2.)

As noted by the Court in discussiohthe specific Requests, above, only
Request No. 2 clearly overlaps with asfehose in the First Requests for
Production. $ee Doc. 76, at 4; Doc. 79-1, at Requests Nos. 22, 23.) Even so,
Request No. 2 differs from the first regteeas it references the “modules and
subparts” listed in the table of contebisfendant previously produced. The Court
is not persuaded by Defendant’s argunibat Plaintiffs should have filed a
motion to compel as to the first docurheaquests rather than serve subsequent
document requests after Daeélant provided certain infmation and documents.

B.  Duty to Confer Pursuant to D. Kan. Rule 37.2.

Defendant next argues that Plaintifiisl not confer with defense counsel
before filing this discovery motion as remed by D. Kan. Rule 32. According to
Defendant,

[tlwo days prior to filing this motion, plaintiffs’ counsel
requested that all objeons be withdrawn by

[Defendant] and all policielse produced. The position
of the defendant was quicklyteulated to plaintiffs in a
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responsive email that day. (Exhibit C to plaintiffs’
Motion). Additionally, [Defemlant] extended an offer to
further work out an agreement to avoid this motion
altogether in that responsélowever, the motion was
filed without further effor$ to meet and confer.

(Doc. 79, at 4.)

“Failure to confer or attempt tmnofer may result in unnecessary motions.
When the court must resoleedispute the parties thenhaes could have resolved,
it must needlessly expend resouritepuld better utilize elsewhereBanksv. St.
FrancisHealth Ctr., Inc., 2015 WL 7451174, *2 (D. Ka Nov. 23, 2015)
(citation omitted). A “[rleasonable effort twnfer requires that the parties in good
faith converse, confer, compare viewsnsalt and deliberate, or in good faith
attempt to do so.’Blair v. Transam Trucking, 09-2443-EFM-KGG, 2016 WL
7117182, at *6 (D. Kan. De@, 2016) (citation omitted).

The conference mandate ofasonable efforts to confer’
requires ‘more than mailingr faxing a letter to the
opposing party.” D. Kan. Rul@&7.2. It follows, then,
that the rule also requires neathan exchanging e-mail.
Rather, the parties mush‘good faith converse, confer,
compare views, and consaltd deliberate or in good
faith attempt to do so.” ‘[Thparties] must make genuine
efforts to resolve the dispute by determining precisely
what the requesting party is actually seeking; what
responsive documents or imfoation the discovery party
Is reasonably capable ofqalucing, and what specific,
genuine objections or other issues, if any, cannot be
resolved without judicial intervention.’



Heglet v. City of Hays, Kan., 2014 WL 2865996, at {®. Kan. June 24, 2014)
(internal citations omitted).

It is undisputed that Plaintiffs’ coualscommunicated with defense counsel
prior to filing the present motion. (Doc. B5-at 2-3.) This simple exchange of e-
mails, however, typically would not befBaient to comply with D. Kan. Rule
37.2. ltis also undisputed, howevetithe parties had engaged in additional
communication regarding the productionvafious policies and manuals in the
context of Plaintiffs’ First Requests fBroduction, which, aceding to Defendant,
were simply regurgitated in &htiffs’ Second Requests.

Given this context, the Court finds that Plaintiffs’ overall efforts to confer
were sufficient. Further, “[d]espite the unqualified language of the federal and
local rules, the Court, in its discreti, may choose to determine a motion to
compel on its merits evemhen the duty to confer has not been fulfilled under
certain circumstances.Stephenson v. Young, No. 10-2197-KHV-KGG, 2010 WL
4961709, at *2 (D. Kan. NoR9, 2010) (citation omitted). The Court finds that
Plaintiffs’ motion should be determined on its substantive merits. The Court
overrules Defendant’'s D. Kan. Re 37.2 objection.

C. SubstantiveObjections.

On a general level, Dendant objects that the document requests are

overbroad “and seek the production of documents that are not properly
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discoverable.” (Doc. 79, at 5.) f@mdant acknowledges that Plaintiffidonell
claim requires them to “show thde moving force behind the alleged
constitutional deprivations was the resaflinadequate policies, procedures, and
customs that lead to unconstitutionalecheing provided” to the decedentd.)
Defendant contends that, to do so, “thiguiees that the policies that plaintiffs
allege are constitutionally inadequate directly related to the care issues
involving” decedent. Il.) As such, Defendant argues that “policies on issues
unrelated to issues raised in this chaee no causal connection to the plaintiffs’
claims in this matter, are irrelevantfichare not otherwise reasonably calculated to
lead to the discovery @dmissible evidence.”ld.)

Defendant states that policies thag eglevant or mayelate to whether
health personnel failed to properly assdssDavis health andition and failed to
recognize and/or treat his infection “aliscoverable and haveen produced in
discovery.” (d.) Even so, Defendant contertiat Plaintiffs “seek the production
of [its] policies at the Karas Department of Correotis on virtually any topic,
whether related to any issue in this caseair simply because they have asked for
them.” (d., at 2.) Defendant points out thathas produced the table of contents
of various other policy manuadsd requested plaintiffs tdentify the policies in
these additional manuals which plaifstibelieve should be produced.ld( at 7.)

According to Defendant, however, “[rlathihan focusing the request on properly
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discoverable documents, plaintiffs havesen to file this motion to seek the
production of all policies regardless of topic, relevance, or whether the policy
would be reasonably calculated to leathi® discovery of admasible evidence.”
(Id.) Even so, Defendant contends isigl willing to “continue to work with
plaintiffs in further cooperation in disgery,” making this mgon “unnecessary.”
(1d.)

Plaintiffs reply that “[tjhe manuaknd policies and procedures sought by
Plaintiffs are the policies, procedures, gjlguidelines, etc. that Defendant utilizes
when providing medical cate inmates.” (Doc. 87, a.) This, according to
Plaintiffs, means the evidence “asatates to Deferght['s] ... medical
care and treatment of inmates includibgt not limited to[] decedent Marques
Davis is required by law to proveMonell claim for damages.”|q.) Plaintiffs
continue by arguing that if Defendastnot required to produce its manuals,
policies, and procedures,

Plaintiffs will be denied evieince that they are required
by law to present to support their claims against
Defendant Corizon. Therefor@laintiffs seek to compel

the production of Defendantimanuals and policies and
procedures so that this casay be decided on its merits.

(1d.)
The Court finds that Plaintiffs’ docuent requests — all of which generally

relate to patient care praled by Defendant — are facially relevant to Plaintiffs’
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claims in this lawsuit which also relati® patient careRelevancy is to be
“construed broadly to encom@aany matter that bears on, or that reasonably could
lead to other matter that could bear on” the claim or defense of any party.
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978).

When the discovery sought appears relevant, the party

resisting discovery has the burden to establish the lack of

relevancy by demonstratingahthe requested discovery

(1) does not come within ¢hscope of relevancy as

defined under Fed. KCiv. P. 26(b)(1), or (2) is of such

marginal relevancy that é¢hpotential harm occasioned by

discovery would outweigh the ordinary presumption in

favor of broad disclosure.
Duffy v. Lawrence Memorial Hospital, No. 14-2256-SAC-TJJ, 2017 WL 495980,
at *3 (D. Kan. Feb. 7, 2017) (citin@en. Elec. Cap. Corp. v. Lear Corp., 215
F.R.D. 637, 640 (D. Kan. 2003)). Thmurt finds Defendat has failed to
establish that the disputed sectionshef manuals are irrelevant or of such
marginal relevance so as to outwetgh presumption of broad disclosure,
particularly when Defendant concedbat large portions of the manuals are
discoverable. The Court findlsat the manuals are, asvhole, discoverable.

The Court thu§$SRANTS Plaintiff’'s Motion to Compel. (Doc. 76.)

Defendant is instructed togmtuce the requested documewntthin thirty (30)

days of the date of this Order
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IT IS THEREFORE ORDERED that Plaintiffs’ Motion to Compel (Doc.
76) isGRANTED.

IT IS SO ORDERED.

Datedthis 10" day of January, 2019, at Wichita, Kansas.

S/ KENNETHG. GALE
HON.KENNETH G. GALE
U.S.MAGISTRATE JUDGE
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