Khayet v. Cdishing Dpc. 64

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LEONID KHAYET,
Plaintiff,
V. Case No. 17-2624

TODD CUSHING,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the court on defendaadid Cushing’s Motion to Dismiss, Stay, pr
Alternatively Transfer to Distriaaf Nebraska (Doc. 18). Pro se piiif Leonid Khayet filed this actiorn
against defendant for fraud, fraudulent inducemend,tartious interferenceitth contractual relations
in regard to a consulting agreem#ér parties entered into, in which plaintiff agreed to find a purchaser
for the assets of Nebraska Data Centers, LLCleiziant is employed by NebkasData Centers, LLC,
Defendant now moves to dismiss, stay, or trangtntiff’'s case arguing, priarily, that plaintiff was
enjoined from pursuing this litigation by Judge Liau8mith Camp of the United States District Court
for the District of Nebraska. Plaintiff is currentlydefendant in case 8:17-€D0369 in the District of
Nebraska, in which Nebraska Data Centers, LLEdshim for various claims related to the same
consulting agreement at issue in this litigation.

At the outset, it is important teote that plaintiff has failetb respond to defendant’s motiop.
Defendant’s motion was filed February 2, 2018. €bert granted plaintiff’snotion for extension of
time to respond to defendant’s motion (Doc. 23) and gave plaintiff until March 12, 2018 to respond.
Plaintiff then requested a stayddadlines until the court had resedvdefendant’s pro hac vice motigpn

(Doc. 17). (Doc. 33.) On April 14, 2018, this couramgped plaintiff’'s request and stayed all deadlipes
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until the court ruled on defendant’s pro hac vice motion. (Doc. 44.) In the order, this court sy

that plaintiff would have 14 dayadter the ruling on the pro hac vioaotion to respond to defendant

motion to dismiss. United States Magistrate @&u@grald L. Rushfelt grardedefendant’s pro hac vice

ecified

S

motion on June 14, 2018 (Doc. 57) araded that plaintiff would havi4 days to respond to defendant’s

motion to dismiss. On June 29, 2018, plaintiff fiedudicial Notice of Techoal Failure Pursuant tp

District of Kansas Rule 5.4.11 (Doc. 58), requesting until June 29, 2018 to file the pleading due pn Jun

28, 2018 because of technical failures with his cosmpufhis court granted plaintiff's request (Dg

59), which it interpreted as a mai for extension of time to respotmdefendant’s motion to dismiss,

as plaintiff's response was due &ume 28, 2018 pursuantiadge Rushfelt's ordetOn June 30, 2018

plaintiff filed a Motion to ModifyRules to Meet Emergencies, Distrof Kansas Rule 1.1(B)(1) an

(2); and Notice of Exigent Filings in the District of Nebraska (Doc. 60). Plaintiff has since filefd two

motions to correct his originahotion. (Docs. 61, 62.) In his Motion to Submit Amended Pleading

Substituting for Filing 61.1 [Originally Filing 60] (Do&2), plaintiff attached his amended motion

as

exhibit 1. The court will therefore consider exhity (Doc. 62-1), as the replacement to (Doc. 60) and

will grant (Doc. 61) and (Doc. 62).

In his motion (Doc. 62-1), platiff makes a number of claimgcluding accusing United Statg
Magistrate Judge Cheryl R. Zwartthie District of Nebraska of noéading his filings, suggesting th
Judge Rushfelt based his order giramdefendant’s pro hac vice motion erroneous statements of Ia|
and claiming there is evidence of fraud in the Nebraaka. Plaintiff asks the court to stay any decig
on defendant’s motion to dismiss in this case until he can provide evidence of fraud in the N
case. So, rather than filing a response to defendaoti®n to dismiss as ordered by this court on A
18, 2018 (Doc. 44), plaintiff has filed a pleading attemptinfyrther delay this case. The court will n

interpret plaintiff's motion (Doc. 62-1) as a response to defendant’s motion to dismiss and instq
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find plaintiff, after receiving numeus extensions of time, has faikedespond. The court will therefol

e

consider defendant’s motion as uncontested purso@ntkKan. Rule 7.4(b). The court, however, canpot

grant defendant’s motion solely basmdplaintiff's failure to respondSee Issa v. Comp US264 F.3d
1174, 1177-78 (10th Cir. 2003) (“[E]venafplaintiff does not file a respsea to a motion to dismiss fa
failure to state a claim, the district court musit sttamine the allegations in the plaintiff’'s compla
and determine whether the plaintiff has statediaim upon which reliefan be granted.”).
l. Background
According to the amended complaint, plaintifaigrivate investor who works with investme
partners around the world to invest in private assets focused in the Midwest. Defendant is an ¢

of Nebraska Data Centers, LLC.aRitiff and defendant met at data tarindustry event in Kansas Cit

-

nt

nt
mploye

Yy

and plaintiff told defendant he whking for some data center investment opportunities in the Midwest.

Plaintiff and defendant began periodically megti In April 2017, defendant became president
Nebraska Data Centers, LLC, and on August 8, 20amtgf and Nebraska Data Centers, LLC sign
a consulting agreement under which plaintiff agreedssist in finding a purchaser for the compan
assets.

Plaintiff alleges he made multiple introductionstween defendant and potential buyers.
some point, plaintiff secured a meeting with agotial buyer in Houston, Texas. Plaintiff clain]
defendant’s actions led Nebraskat®&enters, LLC to ultimately breach the consulting agreemet

refusing to cooperate with plaiffts efforts to secure a purchasfer the assets, and to attempt
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terminate the consulting agreement. Plaintiff fmngs actions against defendant for one count of

fraud, three counts of fraudulent inducement, andcmumt of tortious integrence with contractug
relations.

. Analysis




a. Motion to Dismiss

Defendant filed a motion to dismiss, stay, ansfer the case to the District of Nebraska.

Defendant first argues that, rguant to the first-to-file rule, this court should dismiss, stay, or trat

this case because a parallel casamursently ongoing in th District of Nebraskacase 8:17-CV-00369.

Defendant also argues dismissahjgpropriate under Rudel2(b)(2), (5), and (6), claiming service
defendant was insufficient, that the court lacks qeaisjurisdiction over defendg and that plaintiff's
amended complaint fails to state a claim.

On October 5, 2017, Nebraska D@w@anters, LLC filed a complaint in the District of Nebrag
against plaintiff requesting a de@daory judgment to determine therfi@s’ rights andbligations under
the consulting agreement that isisgue in the present case. ®avember 2, 2017, Nebraska D3
Centers, LLC filed an amended complaint adding clageinst plaintiff for taious interference with
a business relationship or expectgrfcaud, negligent misrepresentatitmeach of contract, violation
of Nebraska’s Junkin Act, unfair competition, \&@tbns of the Nebraska Uniform Deceptive Trg
Practices Act, and trademark infringement.

Plaintiff filed the present actioagainst defendant, who is presitiehNebraska Data Center
LLC, on October 26, 2017 for claims related to the saomsulting agreement at issue in the Nebra
case. Nebraska Data Centers, LLC filed a motion to enjoin in the Nebraska case, asking the|
enjoin plaintiff from prosecuting thpresent case pursuant to the first-to-file rule. In an order
January 26, 2018, Judge Laurie Smith Camp in the BtistfiNebraska grantedebraska Data Cente
LLC’s motion and enjoined plaintiff from proceeding with this actiodudge Smith Camp found th
the parties and issues in plaintffDistrict of Kansas case were substantially the same as those

District of Nebraska case and that although Todd @gshas the defendant in the District of Kans

1 Seeg(Doc. 19-2). Defendant attached Judge Smith Camp’s order as an exhibit in the Memorandum iroSupport
Defendant’s Motion to Dismiss, Stay, or Altetinaly Transfer to the District of Nebraska.

nsfer

ka

ita

(2]

de

S,

ska

court

filed

-

in the

as




case, his interests in both cases are aligned belsausé¢he president of Nedska Data Centers, LLC.

Therefore, because the Nebraska casefiled first, it was in the intest of justice to enjoin plaintiff
from simultaneously pursuing duplicatiVitigation in the District of Kansas. Judge Smith Camp
granted plaintiff an extension of tarto file a responsive pleadingttee amended complaint so that

could include any counterclaims agaiNebraska Data Centers, LLC.

In reviewing Judge Smith Camp’s order, adlwas the allegations &m both cases, the court

finds that the present case shouldbmught in the Districof Nebraska under the first-to-file rule. Ti
first-to-file rule “permits a district court to decénurisdiction where a complaint raising the same isg
against the same parties has previoudgrbfiled in another district court.’Wallace B. Roderick
Revocable Living Trust v. XTO Energy, |r&79 F. Supp. 2d 1287, 1296 (D. Kan. 2010) (ciBugas
Baseball, Inc. v. Bd. of Reggs of Univ. Sys. of Georgia89 F.3d 477 (table), 1999 WL 682883, at
(10th Cir. Sept. 2, 1999)). The first-to-file rule doed require identical clais, rather, the claims c3g
be considered duplicative if there is “substantial overldp.’at 1298. The courgrees with Judgy
Smith Camp’s analysis finding the two actions sutisadly similar. Both cases involve the sar
consulting agreement, and althougletielant is not the named plaintiff the Nebraska case, he is t
president of Nebraska Data Centers, LLC, thenew plaintiff in the Nelaska case. The cou
acknowledges Judge Smith Camp’s omlgoining plaintiff flom pursuing this case and finds this act
should be brought in the District biebraska. Defendant’s motiontigerefore granted. This case sh
be transferred to the District of Nebragkebe heard concurrently with 8:17-CV-00369.
b. Plaintiff’'s Motion to ModifyRules to Meet Emergencies
Rather than filing a response defendant's motion to dismisplaintiff filed an alternative

pleading requesting this court stay any decisiordei@ndant’'s motion to dismiss until plaintiff cg
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provide evidence of fraudcourring in the Nebraska ca%eThe court believes plaintiff is furthe
attempting to delay this case. Defendant’s ortb dismiss has been pending since February 2,

without any response from plainti#garding the substance of the roati Instead, plaintiff has filed

motion filled with unsubstantiated accusations, ingigdallegations that other federal judges are
reading his filings. It seems, rather, that plaintiff is unhappy with the outcome of the Nebraska ¢
wishes to use the present action as a vehiclealeciyge those decisiong.he court finds no reason
should further delay this case based on actions iNéieaska case. And argsues plaintiff has with
Judge Rushfelt's order should halveen brought as a motion toview pursuant to D. Kan. Rul
72.1.4(a).

Further, the court’'s decision th#tis case should be transfetreo the Districtof Nebraskal
pursuant to the first-to-file rule is based on this court’s independent assessment of the facts. An
by any of the parties in Nebraskasbano bearing on this court’s decision. Plaintiff's motion is den

IT ISTHEREFORE ORDERED that defendant’s Motion to Dismiss, Stay, or Alternativ
Transfer to District of Nebraska @0. 18) is granted. Thisase shall be transferred to the District
Nebraska to be heard concurrently with 8:17-CV-00369.

IT ISFURTHER ORDERED that plaintiff's Motion to Stlke and Substitute Filing 60 (Do
61) and Motion to Submit Amended Pleading Substitufor Filing 61.1 [Originally Filing 60] (Doc
62) are granted. Exhibit 1 to (Doc. 62k@nsidered the corregersion of (Doc. 60).

IT ISFURTHER ORDERED that plaintiff's Motion to Modiy Rules to Meet Emergencie
District of Kansas Rule 1.1(B)(1) and (2); and Notic&xrigent Filings in the District of Nebraska Ca
8:17-CV-00369 (Doc. 60) is denied.he court considered (Doc. 62-d3 the correct version of (Do
60).

Dated July 12, 2018, at Kansas City, Kansas.

2 The court reiterates that it considers (Doc. 62-1) as the temesion of plaintiff's motion originally filed as (Doc. 60).
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¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge




