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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RICHARD PRATHER, as guardian for A.P.,
AND A.P.,

Plaintiffs,
Case No. 18-CVv-2178-CM-GEB
V.

FIRST STUDENT INC., d/b/a
FIRST STUDENT MANAGEMENT, LLC

Defendant.

MEMORANDUM AND ORDER

On November 21, 2018, United States Magistiatdge Gwynne E. Birzemtered a Report and
Recommendation (Doc. 41), recommendingt this court: (1) grant ipart and deny without prejudice

in part plaintiffs’ Second Motion For Leave To Fiaintiffs’ First AmendedComplaint (Doc. 17); (2

remand the case to the District Court of Jam€ounty, Kansas; and (3) deny without prejudice
plaintiffs’ Motion to Opt Out of Mediation (Doel0). The parties had until December 5, 2018, tolfile
written objections to the Report and Recommendatiosyaunt to Rule 72(b)(2) of the Federal Ruleg of
Civil Procedure and 28 U.S.C. 8&B8)(1). Neither party filed angbjections. Generally, a failure o

timely object to a Report and Recommendation precladgsappellate review dhe disposition of the

case or motionMorales-Fernandez v. INS, 418 F.3d 1116, 1119 (10th CR005) (“This court hag

D

adopted a firm waiver rule under which a party Vidits to make a timely obgtion to the magistrat
judge’s findings and recommendations waives appeaiatew of both factuaand legal questions.”).

The court has reviewed the Report and Recomniemdaf Judge Birzer and fully agrees with
the analysis and conclusions reached. Because neither party timely objected, and because|the cc

agrees with Judge Birzer’'s recommendations, thet@dopts in full the Report and Recommendation.
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Plaintiffs are granted leave to file an amendeamaint joining Nelda Piper, a Kansas resident, 3
defendant for the purposes of asserting a negligelag® against her. But the court denies with
prejudice plaintiffs’ additional request to amend ttomplaint to add a punitive damage claim an
opt out of mediation. Nelda Pipejj@inder will destroy complete diveity between the parties, defg
the court’'s 28 U.S.C. § 1332 subject matter jurisdictaord require remand to statourt. If they sg
choose, plaintiffs may renew in state court thajuessts to add a punitive damage claim and to op
of any required mediation.

IT IS THEREFORE ORDERED that the court adopts in its entirety the Report

Recommendation filed by Judge Birzer (Doc. 41Blaintiffs’ Second Motion For Leave To File

Plaintiffs’ First Amended Complai{Doc. 17) is granted in part aniénied without prejudice in par
Before filing such amended complaint, plaintiffs are ordered to modify their proposed First An
Complaint to remove Count Il regarding punitive damages. Once the modified First Am
Complaint is filed, the case is remanded to th&ridit Court of Johnson County, Kansas, pursuant t
U.S.C. § 1447(e). Further, plaifiig’ Motion to Opt Out of Medidon (Doc. 40) is denied withoJ

prejudice.

Dated February 4, 2019, at Ksas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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