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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KEVIN STRUSS, €t al.,
Plaintiffs,
V. Case No. 18-2187-DDC-GEB

RURAL COMMUNITY INSURANCE
SERVICES, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiffs Kevin Struss, Struss Farms, L.L.C., and Struss & Cook Farms bring several tort
claims and a breach of contract claim agagedendants Rural Community Insurance Company
(“RCIC”") ! and Scott Laaveg, RCIC’s claims representative. These claims generally arise from a
contractual relationship betwethe parties. Namely, RCli@sured plaintiffs’ crops under
several insurance contracssued under a federal crop iremce program. The Complaint
alleges that defendants breached the insuramteacty defamed plaintiffs, committed false light
invasion of privacy, acted negégtly, and tortiously interfered with plaintiffs’ prospective

business advantage or relationship.

1 The Complaint names Rural Community Insurance Company as a defendant but akhiteviame as “RCIS.”
Doc. 1 at 1. Defendants assert in their Reply inpBtipof Motion to Dismiss and Response to Plaintiffs’ Counter-
Motion to Compel Arbitration to Proceed Immediately (Doc. 19) that the Complaint instead names Rural
Community Insuranc8ervicesas the organizational defendant in their Response to Defendants’ Motion to Dismiss
and Counter-Motion to Compel Bitration to Proceed Immediately (Doc. 16lat But defendantepresent in their
filings that Rural Community Insurance Company (“RQl@hd Rural Community Insurance Services (“RCIS”) are
“separate entities, and the separation is material.” Doat 19 Defendants explain that plaintiffs haven’'t sued or
served RCIS. Defendants also represent that “RIBICRCIS were separate legal entities until on or about
December 31, 2017, when RCIS was meriggéal RCIC, and RCIS’s corporate statbecame inactive.” Doc. 19 at

2. This merger, defendants say, means that RCIC is RCIS’s successor in ifder€ae court thus uses the
abbreviation “RCIC” throughout this order to rete defendant Rural Community Insurance Company.
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Now, defendants ask the court to disnties Complaint under Fed. R. Civ. P. 12(b)(3)
and 12(b)(6), and, alternatively, to compel arliira(Doc. 7). In theiResponse to Defendants’
Motion to Dismiss, plaintiffs recite that theye willing to proceed tarbitration (Doc. 16).
Separately, plaintiffs made a “counter-motion” to compel arbitration (Do& F®). reasons
explained below, the court granits,part, the parties’ requests thiaé court compel arbitration.
SeeDoc. 18 at 4-8 (plaintiffs’ Response to DefemigaMotion to Dismiss and Counter-Motion
to Compel Arbitration to Paeed Immediately); Doc. 20 at 11-{defendants’ Reply in Support
of Motion to Dismiss and Response to PldistiCounter-Motion to Compel Arbitration to
Proceed Immediately). But the court deniesrpifis’ request to compel arbitration to begin
immediately (Doc. 18 at 4-8) angfendants’ request to stay#ration (Doc. 20 at 2—-3). The
court also grants plaintiffs’ motion to stay proceedings in this court(Base 18 at 8), including
claims plaintiffs have assertadainst defendant Scott Laaveynd the court denies defendants’
request to dismiss plaintiffs’ extra-coattual tort claims Doc. 20 at 4-12.

l. Facts

The court takes the following facts from tGemplaint (Doc. 1).The court accepts the
facts asserted in the Complaint as true and views them in the light most favorable to plaintiffs.
Burnett v. Mortg. Elec. Registration Sys., |06 F.3d 1231, 1235 (10th Cir. 2013) (citing
Smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009)).

RCIC issued plaintiffs seven policies of federally reinsured crop insurance for the 2016

crop season. These policies insured plaintiffs’ 28dré crop. Plaintiffs experienced a loss to

2 Defendants never argue that plaintiffs waived thgiits to arbitration when they filed a Complaint with the
court. And the court can find no camgthority suggesting that it must raise the issue sua sponte. The court thus
does not address waivebee City of Udall v. Poe & Assocs., Indo. 13-1314-KHV, 2014 WL 3427297, at *3 (D.
Kan. July 14, 2014) (discussing a “non-exhaustive lisactors” the court must consider when determining
“whether a party has waived the right to arbitrate,” and noting that the “burden of p@rseats with . . . the party
asserting waiver”).
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their 2016 corn crop because of drought. So, plaintiffs timely submitted claims under their seven
insurance policies through their agent.

RCIC investigated the claims and issuddtter to plaintiffs on April 18, 2017. This
letter denied plaintiffs’ claimsand defendant Scott Laaveg sidriee letter on RCIC’s behalf.

This letter accused plaintiffs of failing to compijth the terms of their policies, intentionally
concealing or misrepresenting material facts about the policy, making misrepresentations, and
committing fraud, waste, or abuse of the federap insurance program. The letter also accused
plaintiffs—falsely, they contend—of failing tq(1) report the claims timely; (2) provide

production records; and (8xplain yield variances.

The Complaint also asserts that defenddmsiot follow the requirements of the Risk
Management Agency’s Loss Adjustment MantiBAM”). Those requirements included
guestions about plaintiffs’ pegtved shortcomings in productioecords and corrected claims
necessary to reflect atcurate production count. Though defants alleged that plaintiffs had
failed to provide production records for oneippland for one claim, defendants denied
plaintiffs’ claims on their six other policied he Risk Management Agency (“the Agency”) has
interpreted its policy to permit insurers to demgirtis only when an insured has failed to comply
with certain terms. Also, the Complaint allegéeg Agency has interpreted its policy to prohibit
insurers from using non-compliance with ondigyoas a reason to deny claims based on other
policies. Despite this intergiion, plaintiffs contend, defendarhave refused to pay claims
made under plaintiffs’ other six policies. Mdequate justification or excuse supports
defendants’ refusal to pay the claims, the Complaint asserts.

Plaintiffs allege that they were requiredstrare Mr. Laaveg’s April 18 letter with their

banks, lenders, suppliers, tenants, other insunedsiaadlords. Plaintiffassert that the letter



has harmed their reputations with thosedipiarties and thereby caused them to sustain
damages. These damages include: (1) loBearicing for their farming operations for the 2017
crop season and beyond; (2) loss of revenue fesming in 2017; (3) damaged credit; (4) loss
of leases; (5) loss of farmlan(@) loss of equipment; and (7) for plaintiff Kevin Struss, mental,
emotional, and physical distress.

When considering the parties’ motiotise court also considers the Common Crop
Insurance Policy Basic Provisions, found in 7 . 457.8. These Basic Provisions, published
as a federal regulation, servetls “umbrella policy” covering pintiffs’ crops. Doc. 8 at 4ee
alsoDoc. 16 at 5. Specifically, the parties dirda court to SectioB0(a), titled “Mediation,
Arbitration, Appeal, Reconsideratipand Administrative and Juiial Review.” Doc. 8 at 4,

Doc. 16 at 5. Section 20(a) indes the following provision:

If [the insured] and [the insurance coamy] fail to agree on any determination

made by [the insurance company] exceptéhsyecified in section 20(d) or (e), the

disagreement may be resolved through e@ati in accordance with section 20(Q).

If resolution cannot be reached throughdmé&on, or [the insured] and [the

insurance company] do notrag to mediation, the disagment must be resolved

through arbitration in accordance withetlules of the American Arbitration
Association (AAA) . . ..

7 C.F.R. 8§ 457.8 subsec. 20(a).
1. Analysis

To begin, the parties agreattihe insurance contrdottween plaintiffs and RCIC
contains an arbitration agreement. And bothniffs and defendants @ asked the court to
compel arbitration and stay these proceedingscsDo, 18. But after that, the parties’ positions
diverge. First, the parties disagree about whlahms should go to the arbitrator. Plaintiffs
assert that only their breach of contreleims—and not their todlaims—should go to

arbitration. In contrast, defemla contend that only the arbitathas jurisdiction to decide



which claims are arbitrable. "l second, plaintiffs ask the cotwtorder arbitration to proceed
immediately. But defendants ask this courstey the arbitration proceedings because of a
pending investigation by the U.S. Departmeifgriculture Office of Inspector General
(“OIG”). The court addresses these arguments, below.

A. Scopeof Arbitrable Claimsand Stay of Arbitration Against Defendant RCIC

The Federal Arbitration Act (“FAA”) authorizesdistrict court to sty litigation pending
arbitration. 9 U.S.C. § 3. The FAA alsonfers power to a district court to compel
arbitration. 9 U.S.C. § 4. A court may compsbitration “only when satisfied that the making
of the agreement [to arbitrate] is not at issuddt’l Am. Ins. Co. v. SCOR Reinsurance,362
F.3d 1288, 1290 (10th Cir. 2004) (internal quatatmarks and citation omitted). Because
plaintiffs and RCIC agree that Section 20(a)hafir Common Crop Insurance Policies contains a
provision requiring them to arbitratieeir disputes, the court is satisfied that the formation of an
agreement to arbitrate “is not at issue” he®ee Nat’l Am. Ins. Cpo362 F.3d at 1290 (internal
guotation marks and citation omitted).

The second step of the analysis requihescourt to determeawhether any of the
disputes in the Complaint fall within the scogfehe parties’ aritration agreementHedrick v.
BNC Nat'l Bank 186 F. Supp. 3d 1189, 1191 (D. Kan. 2016) (court should compel arbitration
where valid arbitration agreementigs and “the dispute before [tkheurt] falls within the scope
of the agreement” (citing 9 U.S.C. 88 2-3)yYhen analyzing the scope of an arbitration

provision, any “[d]Joubts should be rdged in favor of coverage.”ld. (quotingUnited
Steelworkers of Am. v. Weor & Gulf Navigation Co, 363 U.S. 574, 582—-83 (1960)).
Plaintiffs direct the court to case authoritiemn other federal distct and state courts

that have declined to compebération because particular atas fell outside the scope of the



arbitration provision contained ihC.F.R. 8§ 457.8. Conversely, deflants argue, the arbitrator
should decide whether the claimsserted in the Complaifatl within the scope of the
arbitration provision. And, as fidants assert, the Tenth Cittuposition is clear: when
parties clearly have agreed thataabitrator will decide all issuesf arbitrability, “the district
court should stay[] litigation and compel all claiagainst [defendants] to arbitration . . . .”
Belnap v. IASIS Healthcar844 F.3d 1272, 1281 (10th Cir. 201 Qur Circuit has explained
that every circuit court “to address the issugs]runanimously concludetat incorporation of
the . . . [American Arbitration Association] Raleonstitutes clear and unmistakable evidence of
an agreement to arbitrate arbitrabilityd. at 1283 (collecting cases).

Here, the arbitration agreement betweeainiffs and RCIC provides that they will
conduct arbitration under “the rules of the American Arbitrafissociation (AAA).” 7 C.F.R.
8§ 457.8 subsec. 20(a). Section R-7(a) of the AAAlss provides that thrbitrator shall have
the power to rule on his or her own jurisdictj including any objections with respect to the
existence, scope, or validity of the arbitration agreement or to the arbitrability of any claim or
counterclaim.” Commercial Arbitration Rukeand Mediation Procedure&m. Arb. Ass’rl3
(Oct. 1, 2013), https://www.adr.org/Rules. Tdoairt concludes that the AAA’s rules govern the
parties’ arbitration agreement under their Cann€rop Insurance Policies. And those rules
provide the arbitrator with authity to decide the scope of the arbitrable issues between the
parties in this case. Following binding Circuit premet] the court thus holds that plaintiffs and
RCIC have agreed that the arbitrator will deditke scope of their arbitration agreement.

For these reasons, the court compels plairdifis RCIC to arbitrate all the claims in the
Complaint—and not just the breach of contraatral Also, the court stays all proceedings in

this case between plaintifésxd RCIC pending arbitration.



Next, the court addresses the issue whetlwamittcompel arbitratioproceedings to begin
immediately. As discussed earlier, the partigreed that the AAA’rules control their
arbitration agreement under the Common Crop Imagr#olicies issued to plaintiffs. Those
rules also provide that “[t]he arbitrator mpgstpone any hearing upon agmeent of the parties,
upon request of a party for good cause shownpon the arbitrator’swn initiative.”
Commercial Arbitration Rules and Mediation Proceduras. Arb. Ass’r22 (Oct. 1, 2013),

https://www.adr.org/Rules. And once claiare submitted to arbdtion, “procedural’
guestions which grow out of the dispute and loeaits final disposition should be left to the
arbitrator.” John Wiley & Sons, n v. Livingston376 U.S. 543, 557 (1964). The court thus
concludes that the arbitrator must decideether to stay &itration proceedings.

The court’s decision to compeatbitration of all plaintiffsclaims against RCIC does not
dispose of all issues presented by the parties’ansti The parties’ papers also present two other
disputes: (1) what actiothe court should take on the claims asserted against defendant Scott
Laaveg; and (2) what to do with defendamtisition to Dismiss under Federal Rules of Civil
Procedure 12(b)(3) and 12(b)(6). The court edskes these topics in the next two sections,
below.

B. ClaimsAgainst Defendant Scott L aaveg

Plaintiffs ask the court to stay the procewi against defendant Scott Laaveg. Doc. 18
at 3 n.1. They assert that defants have not demonstratedttir. Laaveg is entitled to
dismissal of the claims against hid. But defendants contendatithe arbitration clause

requires the court to compel arhtion and that Federal Crépsurance Corporation (“FCIC”)

regulations preempt plaintiffs’atie law claims for extra-contraetli damages. Doc. 8 at 14-17.



“It is well settled that the district court $ithe power to stay proceedings pending before
it and to control its doak for the purpose of ‘economy of time and effort for itself, for counsel,
and for litigants.” Pet Milk Co. v. Ritter323 F.2d 586, 588 (10th Cir. 1963) (quotlrandis v.
N. Am. Cq.299 U.S. 248, 254 (1936)). “The grantinglué stay ordinarily lies within the
discretion of the district court.tTd. When exercising its disetion, the court “must weigh
competing interests and maintain an even balancaridis 299 U.S. at 255. Specificallyit
may be advisable to stay litigation among . .n-adbitrating parties penty the outcome of the
arbitration. That decision is one left to thetdct court . . . as a matter of its discretion to
control its docket.”"Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co#0 U.S. 1, 20 n.3
(1983) (citingLandis 299 U.S. at 254-55).

Our court typically considers five factors @mweighing countervailing interests: “(1)
plaintiffs’ interests in proceeding expeditioushth the action and the potential prejudice to
plaintiffs of a delay; (2) thburden on defendants; (3) the cenience to the court; (4) the
interests of persons not pad to the litigation; and §3he public interest.”Spears v. Mid-Am.
Waffles, Inc.No. 11-2273-CM, 2012 WL 12837278, at *2 {®an. Mar. 8, 2012) (first citing
Klaver Constr. Co. v. Kan. Dep’t of Transplo. 99-2510-KHV, 2001 WL 1000679, at *3 (D.
Kan. Aug. 23, 2001); then citigDIC v. RendaNo. 85-2216-0, 1987 WL 348635, at *2 (D.
Kan. Aug. 6, 1987)).

Here, no dispute exists. The pastall agree that defendanto®d_aaveg is not a party to
the arbitration agreement. And no party has agtkedourt to compel arbitration of the claims
against Mr. Laaveg. But plaintiffs’ Complaialieges the same claims against RCIC and Mr.
Laaveg, and the court understands defendaraigtee that FCIC regulations preempt all of

plaintiffs’ extra-contraatal tort claims—including, it seems gahtiffs’ tort claims against Mr.



Laaveg. If the court were to decide the prpgam issue in plaintiffs’ claims against Mr.
Laaveg, that decision would have a direct eftetthe outcome of the claims against RCIC.
And the court has determined that the claimsresjd& CIC must be sent &bitration. Thus, if
the court decides the claims aggtiMr. Laaveg before the arlaition concludes, the court could
reach an outcome inconsistent with the outcoméetlosely related, arbitrable claims against
RCIC.

In addition, the five factors iSBpearsand other district casesviar a stay of proceedings
on the claims against Mr. Laaveg. The firstéad¢avors a stay because plaintiffs make the
request for the stay, which suggestat plaintiffs ag willing to abide ay prejudice they may
suffer because of stayed proceedings. Secoffehdints have not asserted that Mr. Laaveg
would have to shoulder any unfair burden becausestdy. The third factor also favors a stay.
Pausing proceedings in this case until RCIC aathpffs have completed arbitration would save
the time and effort required to litigate plaintiffs’ claims against all defendants, including Mr.
Laaveg, while arbitration proceeds. Finally, tbharth and fifth factors do not cut against a stay
because the court is not aware of any third-parfyublic interest in tis litigation. Because
three of the five factors favorstiay, the court exercises its discretion to stay proceedings in this
case against Mr. Laaveg. The court also deanigsaspect of defendantsiotion that seeks to
dismiss the claims against Mr. Laaveg.

C. Motion to Dismiss

Finally, defendants’ motion also asks the court to dismiss plaintiffs’ Complaint. In light
of the court’s ruling on the arb#tion issue, the court deniesthwout prejudice, the portion of
defendants’ motion seeking disssal of plaintiffs’ Complaint. Defendants may refile that

motion, if necessary, after the arbtion proceedings are complete.



IIl.  Conclusion

The court concludes that arbdration agreement exists between plaintiffs and RCIC.
The court also determines this agreement regjtiive arbitrator to determine the scope of the
arbitrable claims. The court thus compelsitaation between thegmarties and stays the
proceedings here. Also, concladithat the arbitrator has juristion to determine arbitration
procedures, the court declinesoimler a stay of the arbitratigoroceedings. Finally, the court
stays the claims asserted against defendant Szaweg until the other parties have completed
their arbitration proceedings.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendants’ Motion to
Dismiss (Doc. 7) is granted in part and aehin part as destr@d in this Order.

IT ISFURTHER ORDERED THAT plaintiffs’ Counter-Moton to Compel Arbitration
(Doc. 18) is granted in part.

IT 1SSO ORDERED.

Dated this 28th day of February, 2019, at Kansas City, Kansas.

g Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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