Austin v. J.C. Penney Corporation, Inc. et al Doc. 22

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SONDAI AUSTIN,
Plaintiff,
V. Case No. 2:18-CV-02207-JAR-TJJ

J.C. PENNEY CORPORATION, INC. AND
TARAH TORREZ

Defendants.

MEMORANDUM AND ORDER

This matter arises out claims brought by iRiffi Sondai Austin against Defendants J.C.
Penney Corporation (“*JCPenney”) and Tarah Torrézgialg violations of Title VII of the Civil
Rights Act of 1964 (“Title VII”), the Pregnandyiscrimination Act, and the Family Medical
Leave Act (“FMLA”). On July 16, 2018, Defendarfiled a Motion to Stay the Case Pending
Arbitration (Doc. 9). In a Report anceBommendation filed on October 1, 2018 (Doc. 19),
Magistrate Judge Teresa Jm#s recommended that the Court grant Defendants’ motion. This
matter is currently before the Court on Plaintiff's Objection to the Magistrate Judge’s Report and
Recommendation to Compel Arlation (Doc. 20). Having consded Plaintiff’'s objections and
Defendants’ Response (Doc. 21), and hgvieviewed Judge James’s Report and
Recommendation, this Court overrules Riidi's objections, dopts the Report and
Recommendation, and grants Defemdamotion to stay the case.

l. Legal Standard
A. Review of a Report and Recommendation
The standard the Court employs whiewiewing objectionso a report and

recommendation, found in 28 UGS.8 636(b)(1), provides:
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A judge of the court shall make a de novo determination of those
portions of the report or spified proposed findings or
recommendations to which objection is made. A judge of the court
may accept, reject, or modify, inhwle or in part, the findings or
recommendations made by the magistrate judge. The judge may
also receive further evidenoe recommit the matter to the
magistrate judge with instructions.

The Tenth Circuit requires that objectidnsa magistrate judge’s recommended
disposition “be both timely and specific to pgege an issue for de noveview by the district
court.”™™ An objection is timely if it is made withifourteen days after service of a copy of the
recommended dispositidnAn objection is sufficiently spedtf if it “focus[es] the district
court’s attention on the facl and legal issues thate truly in dispute If a party fails to make
a proper objection, the courtdaonsiderable discretion teview the recommendation under
any standard that finds appropriaté.

B. Motion to Compel Arbitration

While the interpretation of contracts—inclad arbitration agreements—is generally a
matter of state law, the Federal Arbitratidet (“FAA”) imposes rules beyond those found in
state contract law. The FAA applies to written arbition agreements in any contract

“evidencing a transactiinvolving commerce® Congress designed the FAA “to overrule the

judiciary’s longstanding refus& enforce agreements to drate” and, by enacting the FAA,

1 United States v. One Parcel of Real Praf8 F.3d 1057, 1060 (10th Cir. 1998gkins v. KodutiNo. 16-
4134-DDC, 2016 WL 5745550, at *1 (D. Kan. Oct. 3, 2016).

2Fed. R. Civ. P. 72(b)(2).
3 One Parcel of Real Prop73 F.3d at 1060Adkins 2016 WL 5745550, at *1.
4 Summers v. Utat927 F.2d 1165, 1167 (10th Cir. 1991) (citations omitted).

5 Stolt-Nielsen S.A. v. AnimalFeeds Int'l Cors9 U.S. 662, 681 (2010) (citigthur Anderson LLP v.
Carlisle, 556 U.S. 624, 629-30 (200®erry v. Thomas482 U.S. 483, 493 n.9 (198%)plt Info. Scis., Inc. v. Bd.
of Trs. of Leland Stanford Junior Univ89 U.S. 468, 479 (1989)).

59 U.S.C. 82



created “a liberal federal polidgvoring arbitration agreement$.Under the FAA, a court
should compel arbitration if it finds that (1yalid arbitration agreement exists between the
parties, and (2) the dispute before it falls within the scope of the agre&mémen determining
the scope of an arbitrationr@agment, “[dJoubts should be resolved in favor of coverdge.”

“If a contract contains aarbitration clause, a presutign of arbitrability arises,
particularly if the claus@é question contains . broad and sweeping languagé.However, the
presumption of arbitrability disappears when plaeties dispute the validity and enforceability of
an arbitration agreemetit.“[W]hether a party agreed to amition is a contract issue, meaning
arbitration clauses are only validtife parties intended to arbitraté.”No party can be
compelled to submit a dispute to arbitrationhwiit having previouslagreed to so submit®
“A court may compel arbitration af particular dispute. . only when satisfied that the ‘making’
of the agreement to arbitrate is not at isside.”

When a party moves to compel arbitratiowl ahe opposing party disms the validity of
the arbitration agreement at issue, “the casds a burden-shifting framework similar to that

used in deciding summary judgment motiots *Under this well-seted standard, summary

”Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co4p0 U.S. 1, 24 (1983).
89 U.S.C. 88 2-3.
® United Steelworkers of Am. v. Warrior & Gulf Navigation, @363 U.S. 574, 582—-83 (1960).

0 ARW Expl. Corp. v. Aguirret5 F.3d 1455, 1462 (10th Cir. 1995e also Bellman v. i3Carbadn,C,
563 F. App’x 608, 613 (10th Cir. 2014).

1 Bellman 563 F. App’x at 613 (quotinBumais v. Am. Golf Corp299 F.3d 1216, 1220 (10th Cir. 2002);
Riley Mfg. Co. v. Anchor Glass Container Coij7 F.3d 775, 779 (10th Cir.1998)).

2 Ragab v. Howard841 F.3d 1134, 1137 (10th Cir. 2016) (citidgited Steelworkers863 U.S. at 582).
B3 1d. (citation omitted).

% Rangel v. Hallmark Cards, IncNo. 10-4003-SAC, 2010 WL 781722, at *4 (D. Kan. Mar. 4, 2010)
(quotingNat'l Am. Ins. Co. v. SCOR Reinsurance,362 F.3d 1288, 1290 (10th Cir. 2004)).

151d.; see also, e.gSmartText Corp. v. Interland, In@96 F. Supp. 2d 1257, 1262 (D. Kan. 2003)
(citations omitted)Klocek v. Gateway, Inc104 F. Supp. 2d 1332, 1336 (D. Kan. 2000) (citations omitted).



judgment is appropriate if the moving party derstrates there is ‘no genuine issue as to any
material fact’ and that it is ‘enkitd to judgment as a matter of law®”In the context of a
motion to compel arbitration, istandard requires theowing party to present evidence
demonstrating the existence of@mforceable arbitration agreemeént.

If the movant makes such a showing, lbiieden shifts to the non-movant to submit
evidence showing a genuine issof material fact as to the making of the agreerfet fact is
“material” if, under the applicablgubstantive law it is “essentitl the proper disposition of the
claim.”® An issue of fact is “genuine” if “the @&ence is such that a reasonable jury could
return a verdict fothe non-moving party?® “To demonstrate a genuirssue of material fact as
to the making of the agreementabitrate, the facts ‘must ligentified by reference to an
affidavit, a deposition transcript, oispecific exhibit incorporated thereirt?” “In deciding
whether the non-movant has identifi@ genuine issue of materiakt for trial, ‘the evidence of
the non-movant is to be believed and all justifgsinferences are to lgawn in his favor.?? If
the non-movant demonstrates a genuine issue ofialdtet as to the making of an agreement,

then the district court must hold a trial the existence of an agreement to arbitfate.

16 SmartText Corp.296 F. Supp. 2d at 1262 (citing Fed. R. Civ. P. 56(c)).
171d. at 1263 (citations omitted).
18 1d. (citations omitted).

B Wright ex rel. Trust Co. of Kan. v. Abbott Labs,.J@59 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir. 1998)).

20Thomas v. Metro. Life Ins. G&31 F.3d 1153, 1160 (10th Cir. 2011) (quotrglerson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)).

2! Rangel v. Hallmark Cards, IncNo. 10-4003-SAC, 2010 WL 781722, at *4 (D. Kan. Mar. 4, 2010)
(quotingAdams v. Am. Guar. & Liab. Ins. C@33 F.3d 1242, 1246 (10th Cir. 2000)).

221d. (quotingAnderson477 U.S. at 255).

23 SmartText Corp 296 F. Supp. 2d at 126dting 9 U.S.C. § 4, which provides that “[i]f the making of
the arbitration agreemeat the failure, neglect, or refusal to perform the same be in issue, the court shall proceed
summarily to the trial thereof.”)see also Klocek v. Gateway, Int04 F. Supp. 2d 1332, 1336 (D. Kan. 2000) (“If
the parties dispute making an arbitration agreement, arjalpn the existence of an agreement is warranted if the



“However, ‘[w]here the record takeas a whole could not lead dioaal trier of fact to find for
the non-moving party, there m® genuine issue for trial2*
Il. Factual Background

Upon de novo review, the Court finds that following facts are #ier uncontroverted,
or if controverted, construed inetight most favorable to Plaintiff. Plaintiff Sondai Austin is a
former employee of Defendant JCPenney, wheeensds supervised by Defendant Tarah Torrez.
Originally a temporary employee, Plaintifégan full-time employment with JCPenney on
October 28, 2013.

As a new full-time JCPenney AssociateqiRtiff completed the new hire onboarding
process on Human Resource’s nalportal, the Associate Kiks The onboarding process is a
password-protected system, requiring new emploteekectronically review, complete, and/or
sign various employment forne®ntaining personal datacinding a Form W-4, Associate
Discount Card, Benefit Summary Plan D@ston, and Binding Mandatory Arbitration
Agreement (“Arbitration Agreement”). Aftertsieg up her unique emgyee account within the
Associate Kiosk and receiving her employeenibnber, Plaintiff electronically reviewed and
signed the various forms, including the Arbiton Agreement. Although Plaintiff does not
specifically recall signing the Aitration Agreement, according to JCPenney’s system, Plaintiff
signed the Arbitration Agreement, along with other employment documents, on October 28,

2013.

record reveals genuine issues of matedat fegarding the parties’ agreement.”) (cithigedon Eng’g, Inc. v.
Seatex126 F.3d 1279, 1283 (10th Cir. 1997)).

24Range) 2010 WL 781722, at *4 (quotinglatsushita Elec. Indus. Co. v. Zenith Radio Co4F5 U.S.
574, 586-87 (1986)).

25 See In re Universal Serv. Fund Tel. Billing Practices Li@§0 F. Supp. 2d 1107, 1116 (D. Kan. 2003)
(citations omitted) (stating that in the context of motitmsompel arbitration, cots should apply a standard
similar to that applicable in a summary judgment motion).



The Arbitration Agreement provides that yMmployer and | voluntarily agree to resolve
disputes arising from, related, or asserted after the tamation of my employment through
mandatory binding arbitration under the jcpennds] [Rules of Employment Arbitration. My
employer and | voluntarily waive the rigtat resolve these disputes in cou$.The Arbitration
of Employment Disputes form instructed PIdirtb review the JCPenney Rules of Employment
Arbitration and diread her to the rule€. The Rules of Employment Arbitration further
provided that Plaintifind Defendant agreed, with the examp of four types of claims, to
arbitrate “all other claims” between them, iding claims for: “[1] discrimination, including
harassment and hostile work environment; [2]lisian for exercising mtected rights; [and 3]
any claim listed above brought against a supervisory or management employee of JCPenney
explicitly or implicitly allegedto have been acting the course or scope of her employiient.”

In July 2016, Plaintiff's legal counsel infoed JCPenney of Plaifits intent to pursue
litigation by filing a complaint with the EEOC altater in court and of JCPenney’s preservation
obligations. At that time, JCPenney did not mrspto Plaintiffs commuication or mention the
Arbitration Agreement. Plaintiff filed her Comjat&in the United States District Court for the
District of Kansas on April 30, 208. On May 31, 2018, Defendants’ local counsel entered her
appearanc® and Defendants’ retained counsel éethPlaintiff's counsel, advising of the

signed Arbitration Agreemenit.

% Doc. 10-1, Ex. A.
271d.

28 Doc. 10-1, Ex. D at 2.
2 Doc. 1.

30 Doc. 4.

31 Doc. 10-2.



II. Discussion

Defendants filed this Motion to Stay t@ase Pending Arbitration, asserting that
Plaintiff's claims are arbitrable under tAebitration Agreemenbetween the parti€$. A motion
to stay the case pending arhiiwa is the appropriaterocedural vehicle toompel arbitratiord®
Plaintiff contends that, although she signesl Albitration Agreemenit is unenforceable
because she did not knowinglgdavoluntarily waive her Seventh Amendment right to a jury
trial. For the following reasons, explained iriaebelow, the Court finds that the Arbitration
Agreement is valid and enforceable and co®tantiff's claims. Thus, the Court overrules
Plaintiff's objections and adopts Judgends’'s Report and Recommendation to grant
Defendants’ motion.

As an initial matter, the Court recogniZeintiff’'s objections to the Report and
Recommendation as proper—thgeattions are both timely and sufficiently specific to narrow
the Court’s attention to the issuesdispute. Plaitiff objects on the bases that the magistrate
judge, (1) “misapplied the law by presuming that a knowing and voluntary waiver of a
constitutional right to a juryrial is proven by the fact dfomeone signing an arbitration
agreement, which . . . resulted in there beingieaningful consideratiogiven to the ‘knowing
and voluntary’ waiver analysis(2) “erred by determining that tmight to a jury trial can be
implicitly waived . . . by signing an arbitrati@greement that mentions only the waiver of a
judicial forum but otherwise fail® expressly advise the signatamat the right to jury trial is
also being waived;” (3) “erred by not allowidgscovery on the issue of whether Plaintiff

knowingly and voluntarily waivetier right to jury trial;” (4 “misapplied the proper legal

32 PDgc. 10.

33 Belnap v. lasis Healthcay®44 F.3d 1272, 1280 (10th Cir. 2013¢e generally Patrick Higgins & Co. v.
Brooke Corp.No. 06-4111-JAR, 2007 WL 2317123 (D. Kan. Aug. 9, 2007).



standard when she determined, as a matter otlheava party need not be advised explicitly that
signing an arbitration agreemensudts in the signer waiving theight to a jury trial;” and (5)
“incorrectly found that Defendani[met [their] burden of proof to show Plaintiff knowingly and
voluntarily waived her ght to a jury trial.®* The Court addresses tleesbjections in turn.

A. Validity and Enforceability of the Arbitration Agreement

The parties do not dispute thastgnce of the Arbitration Agreement, or that Plaintiff
signed the agreement. Instead, Plaintiff arghasthe Arbitration Agreement is unenforceable
because she did not knowingly armuntarily waive her right to pury trial when she signed the
Arbitration Agreement. She contends the agrent is unenforceable because (1) she did not
understand the implication of the agreement ahgt2 had an overall lack bargaining power
in negotiating the terms of her employment.e Qourt, however, finds that the undisputed facts
demonstrate that the Arbitration Agreement is valid and enforc&able.

1. Agreement to Arbitrate Employment-Related Disputes

The Court first addresses whether Plaintiffesgt to arbitrate her claims, and finds that
upon signing the Arbitration Agreement, Plifnrcontractually ageed to arbitrate her
employment-related claims against Defendafighen deciding whether éhparties have agreed
to arbitrate, the Cotiapplies ordinary state law pripbgs that govern the formation of

contracts.®® The parties here do notspute that Kansas contrdaiv applies. Under Kansas

%4 Doc. 20, at 7Y 1-5.

35 Although addressing different arguments than those raised before this Court, other United States Di
Courts have also granted JCPenney’s motions to compel arbitration of employment-raiatedated on the same
arbitration agreement at issue hegee e.gJohnson v. J.C. Penney Carplo. A-13-CA-1079-LY, 2014 WL
2765692, at *2, *4 (W.D. Tex. June 18, 201@pnzales v. J.C. Penney CqrNo. 13-DV-86-GKF-TLW, 2013 WL
1798684, at *1, *6 (N.D. Okla. Apr. 29, 201Buckhalter v. J.C. Penney Corplo. 3:11-cv-752-CWR-FKB, 2012
WL 4468455, at *1, *3 (S.D. Miss. Sept. 25, 2012).

36 Klocek v. Gateway, Inc104 F. Supp. 2d 1332, 1336 (D. Kan. 2000) (cikirgt Options of Chicago,
Inc. v. Kaplan514 U.S. 938, 944 (1995)).



law, a valid contract requiredfer, acceptance, and consideratfériAdditionally, in order for
parties to form a binding contract, the offer aedeptance must manifest a mutual assent or a
‘meeting of the minds’ on all the ssntial terms of the contrac®” “This ‘meeting of the minds’
requirement is proved when the evidence shovith ‘reasonable definiteess that the minds of
the parties met upon the same matter ameeaupon the terms of the contracét.”

Here, the undisputed facts indicate thatimiff agreed to arbitrate her employment-
related claims against Defendants. While filling out her new-employee paperwork on October
28, 2013, Plaintiff used her unique employee IRlextronically accept the Binding Arbitration
Agreement and other documents. The Mandatobjtration Agreement form directed Plaintiff
to read the JCPenney Rules of Employment Arlianatvhich explains, imletail, the arbitration
process and what disputes woblklsubject to arbitration. Taccept the arbitration agreement,
Plaintiff was instructed to reviette electronic form and seldbe “I Accept” box on the screen.
Although Plaintiff disputes whethehe received seven days tgrsthe Arbitration Agreement to
stay employed by JCPenney, thisnsnaterial with respect to ¢hissue of whether Plaintiff
intended to accept the agreement. Based on theputdd facts, Plaintiff accepted and intended
to enter into the Arbitration Agement with JCPenney as a matter of law.

Plaintiff suggests that é¢hArbitration Agreement imvalid because, based on her

education, lack of sophistition, and background, JCPenney should have explained the

agreement to her. This argument is contrafgdnsas law. “In Kansa& contracting party is

3" Howard v. Ferrellgas Partner4,.P., 92 F. Supp. 3d 1115, 1124 (D. Kan. 2015) (citation omitted).

381d. (citation omitted)see also Unified Sch. Dist. No. 446 v. Sandd®@6 P.3d 542, 546 (Kan. 2012)
(“An unconditional and positive acceptariseequired to form a contract.”).

% Howard, 92 F. Supp. 3d at 1124 (quotiBgeel Benders, Inc. K.R. Braner Eng’g, Ing.No. 86-2368,
1988 U.S. Dist. LEXIS 711, at *7 (IKan. Jan. 27, 1998)). Plaintiffsguments focus on the acceptance required
for a valid contract; she makes no argument regarding lack of sufficient consideration.



under the duty to learnatcontents of a written contract before signing it.” . . . This principle
applies to arbitration agreemenf§. Therefore, by signing the Aitbation Agreement, Plaintiff
became “bound by its terms reglass of [any] failure to @d and understand its ternfs.”

Plaintiff also asserts that she lacked a riregnl opportunity to negotiate the agreement.
She describes a disparity in negotiating positiased on her education, previous position as a
JCPenney temporary employeaddack of experience witbontracts and arbitration
agreements. However, “[m]ere inequality imdsining power . . . is not a sufficient reason to
hold that arbitration agreements are neargorceable in the employment conte’. Plaintiff
does not allege that Defendants fraudulently aediuher to sign the agreement, misrepresented
facts, or forced her to sign the agreement under dtireBserefore, Plaintiff's alleged inequality
in bargaining power is without merit and doex invalidate the Arbitration Agreement.

2. Plaintiff's Waiver of the Right to a Jury Trial

Plaintiff argues that, despitegsiing the Arbitration Agreemerit,should not be enforced
because she did not knowinglgdavoluntarily waive her right ta jury trial. While not
disregarding the importance of the Seventh Amendmgint to a jury trial, the Court finds that
by entering into the Arbitration Agreement Plainiiffplicitly waived her right to a jury trial.

At the outset, the Court recoges the conflictingolicies behind waivers of the right to

a jury trial and enforcing arbitration agreertgenThere are “compelling differences between

40 Felling v. Hobby Lobby, IngcNo. 04-cv-2374-GTV, 2005 WL 928641, at *4 (D. Kan. Apr. 19, 2005)
(quotingRosenbaum v. Tex. Energies, J@6 P.2d 888, 891 (Kan. 1987)).

411d. (quotingRosenbaum736 P.2d at 892).
42 Gilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 33 (1991).

43 See Felling2005 WL 928641, at * 4-5 (finding that a boiler-plate language arbitration agreement was
enforceable when the plaintiff alleged a lack of bargaining power based on defendant not explainingafghtents
arbitration agreement and presenting dgreement as “a take it or leave it procedure,” but did not allege that
defendant fraudulently induced her to sign the agreemesiigpnesented facts, or forcledr to sign the agreement
under duress).

10



arbitration clauses and jury waivclauses [most significantly]etpolicy in favor of arbitration,
which contrasts with the policy against waiveragdarty’s right to triaby jury as guaranteed
under the Seventh Amendmeft.”’As previously discusset{a]rbitration agreements are
generally construed broadly light of the [FAA] policy thatany doubts concerning the scope of
arbitral issues should be resetvin favor of arbitration.*® Diametrically opposed to this
standard is the general principle that “because right of a jury trial is fundamental, courts
indulge every reasonable presumption against waif®rtiere, despite the importance of the
Seventh Amendment, as Plaintiff signed arnteation agreement it isrudent to recognize the
general policies in faor arbitration.

To support her position that signing the Araiiton Agreement does not establish that she
knowingly and voluntarily waived height to a jury trial, Plaitiff relies primarily on Sixth
Circuit cases where courts have analyzed theewaif/the right to a juy trial in conjunction
with determining the validity of an arbitration agreementHémgenreder v. Bickfordhe Sixth
Circuit determined first that the parties did not form an arbitragreement under Michigan
law because there was no offer and acceptanttee@greement, and the plaintiff did not
manifest an intent to be bound by the offeiThe court then noted, inala, that the plaintiff had
not waived her right to a jury trial becausedi on five factors, there was not a knowing and

voluntary waiver of the righf® In Hudson v. BAH Shoney’s Coyhe United States District

4 Walker v. SC Realty Servs., Indo. 15-CV-9932-JAR-TJJ, 2016 WL 4245487, at *5 (D. Kan. Aug. 11,
2016) (citingAdelphia Recovery Tr. v. Bank of Am., NMo. 05 CIV. 9050 (LMM), 2009 WL 2031855, at *12
(S.D.N.Y. July 8, 2009)).

451d. (quotingAdelphia Recovery T,r2009 WL 2031855, at *12).
461d. at *2 (quotingAetna Ins. Co. v. Kenney to Use of Bog&§H U.S. 389, 393 (1937)).
47 Hergenreder v. Bickford Senior Living Grp., LLE56 F.3d 411, 417-19 (6th Cir. 2011).

48|d. at 420-21 (“Therefore, evehan arbitration agreement wererted, on these facts Hergenreder did
not knowingly and voluntarily waive her right to a jury trial. As explained above, however, we &bld th
Hergenreder did not enter into a binding arbitration agreement . . . .”). The cHergenrederconsidered the

11



Court for the Middle District of Tennesseeweted a knowing and voluntary analysis and
declined to enforce an artdtion agreement based on its fimglithat the plaintiff had not
knowingly and voluntarily waivetier right to a jury triat® The court specifically focused on
the plaintiff's tenth grade education and emphasihatthe arbitratiopolicy was “buried in a
50-page Employee Handbook,” that she was ordjruicted to reviewthe parts in the handbook
relating to dress code and stagltime, and that the information on arbitration did not explain
the legal claims that were covered by the poifcy.

The Tenth Circuit has yet to apply the knogiand voluntary analysis of a jury trial
waiver in the context of aarbitration agreement. Althougliscussing the requirements of a
knowing and voluntary waiver of juttyial, the Tenth Circuit anBistrict of Kansas decisions
cited by Plaintiff do not involve an analysistbe enforceability of an arbitration agreement.
Instead, these cases involve the respective defendequiing that a federal court, and not a jury,
should decide the plaintiff's claims based on waiver of jury trial provisions found in the

respective contract. By contrast, in the instant case, whaintiff entered into the Arbitration

following five factors in its knowing and voluntary analysis: “(1) plaintiff's experiebaeekground, and education;
(2) the amount of time the plaintiff had to consider whether to sign the waiver, incluldétiger the employee had
an opportunity to consult with a lawyer; (3) the clarityhaf waiver; (4) consideration for the waiver; as well as (5)
the totality of the circumstancesld. at 720-21 (citation omitted).

4 Hudson v. BAH Shoney’s Cor@63 F. Supp. 3d 661, 671 (M.D. Tenn. 2017).
501d. at 668-71.

51 See Christensen v. Diversified Builders Ji381 F.2d 992, 994 (10th Cir. 1994) (discussing only the
Seventh Amendment right to a jury triafulsey v. WesB66 F.2d 579, 581 (10th Cir. 1992) (discussing a waiver of
jury trial provision in a loan agreementtimot mentioning an arbitration provisioM{alker v. SC Realty Servs.,

Inc., No. 15-CV-9932-JAR-TJJ, 2016 WL 4245487, at *1, *3 (D. Kan. Aug. 11, 2016) (evaluating a waiver of jury
trial provision that was included in lieu of an arbitration agreement in an employment coBeaitt)Co. v.
Sprint/United Mgmt. CoNo. 01-2524-CM, 2006 WL 2921006, at *3 (D. Kan. Oct. 11, 2006) (deciding that the
court could not determine, as a matter of law, whether a waiver of jury trial provision weseabfe, and thus
declining to address the validity of a separate arbitration clause that applied if the waiver of jury trial was
unenforceable).

52 See Christense331 F.2d at 994iulsey 966 F.2d at 58MValker, 2016 WL 4245487, at *1, *Bevill
Co,, 2006 WL 2921006, at *3.

12



Agreement, she agreed that disputes covieydtie agreement would be decided outside the
traditional judicial forum. As the Seventh Circuit explained,

An arbitration clause in a coatt constitutes a deliberate selection

by the parties of an alternatimeethod of dispute resolution that

involves neither courts nor juries. Since the Seventh Amendment

right to trial by jury is incidento and predicated upon the right to a

federal judicial forum, an arbitration provision waives the right to

resolve a dispute tbugh litigation in gudicial forum and

implicitly and necessarilyaives the parties’ right to a jury triz.
“A party waives its right to a jy trial by signing an agreementaobitrate . . . and there is no
constitutional right to a jury triaon claims which are required to bebitrated pursuant to a valid
arbitration provision® Therefore, by agreeing to arbigahe claims presently before the
Court, Plaintiff waived her right to a jury thiaith respect to these claims by removing them
from the judicial system.

Further, contrary to Plaintiff’'s assertion thlé omission of the phrasjury trial” in the

arbitration agreement precludes enforceability,gh&mno binding authority on this Court that
requires such language.Instead, courts within and outsithe Tenth Circuit have recognized

that the “obvious consequence of an arbitratigreement is a waiver of the right to a jury

trial.”>® Thus, entering into an arbitration agreemeatessarily constitutes an implicit waiver of

53 Silc v. Crossetfi956 F. Supp. 2d 957, 9N.D. Ill. 2013) (citingJaniga v. Questar Capital Corp615
F.3d 735, 743 (7th Cir.2010); a@rter v. SSC Qd Operating Cq.927 N.E.2d 1207, 1220 (lll. 2010)) (emphasis
added).

54 Urbanic v. Travelers Ins. CoNo. 10-CV-02368-WYD-MJW, 2011 WL 1743412, at *9 (D. Colo. May
6, 2011) (citations omitted).

55 Plaintiff citesThiessen v. Gen. Elec. Capital Cqra.case involving the Older Workers Benefit
Protection Act and the Age Discrimination in Employment @8DEA”"), as support for this proposition. 232 F.
Supp. 2d 1230 (D. Kan. 2002). However, this case stands for the narrow proposition that a release involving claims
under the ADEA must include language and meet minimum statutory requirements, indiatidBEA be
referenced in a release “to enable the individual presentedwittiver of rights to refer to the statute in an effort to
learn more about the individual’s rights under statutd.’at 1234, 1236. The court makes no direct or implicit
reference to any type of requirement that an arbitragyaement must explicitly provide that the agreement waives
a right to a jury trial.

6 eone v. OwsleyNo. 12-CV-02961-PAB-KMT, 2016 WL 9735714, at *2 (D. Colo. June 21, 2016)
(citing Burden v. Check Into Cash of Ky., LIZ&57 F.3d 483, 492 (6th Cir. 2001) (discussing how “the obvious

13



a jury trial, even if the waivas not explicitly incuded in the language of the agreement. Unlike
in Leone v. Owslewhere the parties agreed to have issues “determinadcbyrt of competent
jurisdiction,”®’ here, the parties explicitly agreedrésolve employment-related disputes through
“mandatory bindingarbitration”®® and “waive[d]the right to re$ee these disputes in court®.”
Thus, the obvious and necessampsequence of the Arbitration Agreement was the waiver of
the right to a jury triaf® Therefore, the lack of an expticeference to “jury trial” in the
Arbitration Agreement does not preclude this @éwam finding that Plaitiff waived her right
to a jury trial based on the valid Arbitration ’s@ment. Accordingly, as a matter of law, the
Arbitration Agreement is valid and enforceable.

3. Defendants’ Right to Compel Arbitration

Although the argument is not cléaarticulated in her briefig, Plaintiff's declaration
suggests that Defendants waived their riglgrtfiorce the Arbitration Agreement because they
did not immediately notify Plairffithat they planned to enforce their right to arbitrate the
dispute! The Court, however, finds that Defentiadid not waive their right to enforce the

Arbitration Agreement.

consequence of an arbitratiagreement is a waiver of the right to a jury trial,” but finding that the defendants did
not establish how the same waiver of a jury tra@asequence resulted from an agreement to have issues
“determined by a court @fompetent jurisdiction”)see also Roundtree v. PrimeFlight Aviation Servs., Na. CV
16-9609-CCC-MF, 2017 WL 4697070, at(@. N.J. Oct. 19, 2017) (quotirgmergency Physicians of St. Clare’s,
LLC v. Proassurance CorpNo. 09-6244, 2010 WL 3311861, at *6 (D. N.J. Aug. 19, 2010) (“Even a person of
common knowledge, but without higher faxheducation, might very well understand that if one waives access to a
court, one has waived access to a jury.”).

57 Leone 2016 WL 9735714, at *2 (emphasis added).
%8 Doc. 10-1, Ex. A.
1d.

80 See Roundtre017 WL 4697070, at *4 (finding that a plaintiff clearly waived the right to a jury trial
when the arbitration agreement incluggdacknowledgement by the plaintifatithey “must arbitrate any and all
employment-related claims again3efendant and that theynay not file a lawsuit in couit regard to any claims
or disputes covered by’ the Arbitration Agreement”) (emphasis in original).

51 Doc. 17-1, at 17 15-19.
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“A party asserting a waiver of atbation has a heavy burden of pro8f.”The Tenth
Circuit “give[s] substantial weight to the ‘strg federal policy encouraging the expeditious and
inexpensive resolution of sputes through arbitration®® While there is no rule as to what
constitutes waiver of eontractual right to arbitrate,allrenth Circuit has articulated the
following as factors useful to making this assessment:

(1) whether the party’s actions aneonsistent with the right to
arbitrate; (2) whether “thitigation machinery has been
substantially invoked” and the pigs “were well into preparation
of a lawsuit” before the partyotified the opposing party of an
intent to arbitrate; (3) whetherparty either regested arbitration
enforcement close to the trialtdaor delayed for a long period
before seeking a stay; (4) whetledefendant seeking arbitration
filed a counterclaim without askirfgr a stay of the proceedings;
(5) “whether important interveng steps [e.g., taking advantage of
judicial discovery procedures navailable in arbitration] had
taken place;” and (6) whetheretllelay “affected, misled, or
prejudiced” the opposing part§.

Plaintiff's waiver argument does not capend to these factors. Alternatively,
Defendants’ actions are consistent with the rigtdrbitrate as Defendants took steps to compel
arbitration prior to the parties’ substantial usditajation resources and did not indicate a desire
to proceed with litigation in the judicial sgsh. Although Defendants did not notify Plaintiff of
their intent to enforce the Arbitration Agreement when her caudirst notified them of the
possibility of a lawsuit, upon being servedmthe Complaint, defense counsel provided

Plaintiff's counsel with a copy dhe Arbitration Agreement, asttdor dismissal of the suit, and

volunteered to assist in initiaty the arbitration. Moreover, Defendants’ Corporate Disclosure

62 Peterson v. Shearson/Am. Exp., Ji829 F.2d 464, 467—-68 (10th Cir. 1988) (citation omitted).

83 Hill v. Ricoh Americas Corp603 F.3d 766, 774 (10th Cir. 2010) (quotiigtz v. Merrill Lynch, Pierce,
Fenner & Smith, In¢.39 F.3d 1482, 1488 (10th Cir. 1994)) (citation omitted).

64 Peterson 849 F.2d at 467—68 (citing and quotiRgid Burton Constr., Inc. v. Carpenters Dist. Council
of S. Colo.614 F.2d 698, 702 (10th Cir. 1986grt denied449 U.S. 824 (1980)).
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Statemerff and the Joint Motion for 30-Day St&yDefendants reserved the right to compel
arbitration if Plaintiff refused to submit her ¢f@ to arbitration. Consequently, when Plaintiff
refused to abide by the Arbitration Agreementfddelants filed their instant motion. None of
these actions suggest tixafendants waived their rigko compel arbitration.

B. Scope of the Arbitration Agreement

“If a contract contains an arbitratioradke, a presumption afbitrability arises,
particularly if the clause question contains . broad and sweeping languagé.*When
determining the scope of arbération agreement ‘doubts shoudd resolved in favor of
coverage.’®® The Court finds that the Arbitration Agreement encompasses Plaintiff's Title VII,
Pregnancy Discrimination Act, and FMLA claims.

Here, the Arbitration Agreement provides tR#&intiff and Defendant agreed “to resolve
disputes arising from, related, tor asserted after the termination of [Plaintiff’'s] employment
through mandatory binding arbitration undez fopenney [sic] Rules of Employment
Arbitration.”®® The Rules of Employment Arbitratidarther specify that the agreement to
arbitrate applied to claimsifo‘[1] discrimination, incluéghg harassment and hostile work
environment; [2] retaliation for exercising peoted rights; [and 3ny claim listed above
brought against a supervisory or managememi@wee of JCPenney exgily or implicitly

alleged to have been acting the course or scope of her employfhé&taihtiff's employment-

65 Doc. 5.
66 Doc. 7.

57 ARW Expl. Corp. v. Aguirret5 F.3d 1455, 1462 (10th Cir. 1995¢e also Bellman v. i3Carbon, LL.C
563 F. App’x 608, 613 (10th Cir. 2014).

58 United Steelworkers of Am. v. Warrior & Gulf Navigation @63 U.S. 574, 582-83 (1960).
8 Doc. 10-1, Ex. A.
DPoc. 10-1, Ex. D.
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related claims against both Defendants are the exaetfyclaims Plaintiff agreed to arbitrate.
Moreover, Plaintiff does not dispute that the BivgdArbitration Agreement covers her claims.
The Court thus finds that Plaintiff's claims amditrable under the Arbitration Agreement.

Therefore, for the preceding reasons,@oeirt overrules and denies Plaintiff's
objections, and the Court adopisgistrate Judge James’s Repamd Recommendations (Doc.
19).

IT IS THEREFORE ORDERED BY THE COURT that the Court adopts the Report
and Recommendations (Doc. 19) of Magisttatdge James and grants Defendants’ Motion to
Stay the Case Pending Arbitration (Doc. 9). This case is hereby stayed pending arbitration. The
parties shall file a statusport no later than May 2, 2016\asing the Court whether the
arbitration proceeding is ongoing, and whethdate has been set for the proceeding.

IT 1S SO ORDERED.

Dated: January 2, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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