Cinetopia LL

C v. AMC Entertainment Holdings, Inc. et al D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CINETOPIA, LLC, )
)
Plaintiff, )
)
v. )
) Case No. 18-2222-CM-KGG
AMC ENTERTAINMENT HOLDINGS, )
INC. and AMERICAN MULTI-CINEMA, )
INC., )
Defendants. )

)
MEMORANDUM AND ORDER

This case involves movie theaters, the films thiegw, and when the theaters are able to ge
access to those films. Plaintiff Cinetopia, LLC gies a movie theater in Overland Park, Kansas,
the Prairiefire development. Roughly three mdesy, defendants AMC Entertainment Holding, In
and American Multi-Cinema, In¢collectively, “AMC”) operate an AMC theater called the AMC
Town Center 20. According to Cinetopia, AMCilie largest movie theateircuit in the United
States. Cinteopia claims that AMC has used itaidant market position tfiorce movie distributors
to grant AMC exclusive licenses to play movies, which stifles competition and unfairly harms thg
like Cinteopia. Cinetopia claims that AMC'’s practices violate federal artitnes. Cinetopia also
brings state law claims for tootiis interference and estoppel. AMIEd a motion to dismiss (doc. 27
all of Cinetopia’s claims. For the follomg reasons, the court denies AMC’s motion.

l. Factual Background

The following facts are taken from Cinteopia@mplaint and are viewed in the light most

favorable to Cinetopia.
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Cinetopia opened its Prairiefire movie thedt€inetopia Overland Park 18”) in May 2014.
Cinetopia Overland Park 18 is a unique, cutting-dtgater. For examplé,operates a restaurant or]
the premises; offers restaurant and bar menus foe &f its screens designed for the exhibition of
blockbusters; has ten “Living Room Theaters” wWith restaurant and bar sace; includes a movie
Parlor; and offers other luxyaccommodations. When Ciogia Overland Park 18 opened, AMC
was already operating AMC Town Center 20. AMGvhdCenter 20 does not offer a restaurant me
or in-theater waiter and staférvice, and has received a rhanof negativenline reviews.

Cinetopia alleges that in 2010, AMC implemehgeNational Clearance Position. Under tha
national policy, AMC told movie digbutors (like Disney, Paramourand Universal) that it wanted
exclusive access to movies over any new theateoge proximity to an existing AMC theater. The
“clearances” meant that AMC would refuse to pdany film a distributor licensed to play for the

competing theater. As one example of the exeouif AMC's policy, in 2010, AMC sent a letter to

the major film distributors indicatthat it would “not play day-andate” with a new movie theater in

Georgia that was within three miles of two AMheaters. Playing day-and-date means to
simultaneously exhibit a particular movieSegDoc. 28, at 9; Doc. 29, at 24lh the same letter,
AMC reminded the distributors thaMC had “played 100% of [theirvide commercial releases and
look[ed] forward to continuing that arrangement going forward.” (Doc. 17, at 17.) And when th¢
theater opened in Georgia, AMC’s CEO told thvener that AMC would use its “full weight and
power” to “prevent them from buildingew theaters near A®![t]heaters.” Id.)

The Cinetopia Overland Park 18 and AMC To@enter 20 are within the same “film licensir

zone.” A film licensing zone is g@eographic area established aragnized by distributors in which

prints of films are generally made available to play when released. Cinesagighe term “clearance

or “blanket clearance” throughout its complamimean an exclusivity agreement between a
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distributor and an exhibitor licerd to play a film (i.e., a distribar like Paramount and an exhibitor
like AMC) that applies “to all films licensed incampetitive film licensing zone and is accompanie
by a similarly blanket refusal fglay day-and-date any film licead to a competing theater.Id(at 8.)

Before Cinetopia opened its theadtPrairiefire, AMC offered tébuy” the facility. Initially,
AMC suggested some “very attractive pricedd. at 17.) But in the end, AMC'’s offer was for a
purchase price of zero dollars. nétopia declined. AMC responded,K&y, then | guess we will see
what happens next summer when you try to opell’af 18.) Beginning when Cinetopia opened,
AMC'’s actions resulted in Cingpta being denied access to a numtfedesirable movies, including
Godzilla Captain America: Winter SoldieGuardians of the Galaxyreenage Mutant Ninja Turtles
The Amazing Spider-Man 2he Hunger Games: Mockingjay Part2ivergent Series: The Insurgent
Jurassic WorldandPitch Perfect 2among many others. According to Cinetopia, “AMC’s
exclusionary demands, backed by AMC's circuidl anonopoly power, were dlreason distributors
denied Cinetopia fair competitive access to higisging, wide release, commercial films. These
denials were not based on the distributors’ &aid independent assessthof the quality and
customer-drawing capacity of Cinetopia OverlanckPahich was vastly superior to that of the
competing AMC Theater.”ld. at 20.)

After Cinetopia opened, AMC again expressadrest in buying Cinetopia’s facilities at
attractive prices. But at the same time, AMC wgmg to acquire anothdarge national theater
circuit, Carmike Cinemas. The size of the Carndikal required AMC to report the deal to the Unit
States Department of Justice (“DIvho would review the deal for potential anticompetitive effeq
Cinetopia claims that AMC renewed its (pretendaterest in buying Cinefma Overland Park 18 so
that Cinetopia would not bring legal action #orticompetitive conduct whildhe DOJ was reviewing

the Carmike deal. According to Cinetopia, AMElivered an indication of interest including a

D
o




proposed purchase price in February 2016, buisad that the proposetbal would be delayed
because of the Carmike acquisition. After the Pgdroved the Carmike acquisition, AMC offered
another price—substantially lower than the poesi offer. Eventually, AMC offered even worse
terms and a condition that Cinetopia reteal of its legal claims against AMC.

. Standards of Review

The court will grant a 12(b)(6) moth to dismiss only when the factual allegations fail to “st
a claim to relief that is plausible on its facde&ll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

Although the factual allegatins need not be detailed, the clamsst set forth entitlement to relief

“through more than labels, conclusions and a formugitation of the elements of a cause of action.

In re Motor Fuel Temperate Sales Practices Litigs34 F. Supp. 2d 1214, 1216 (D. Kan. 2008). T
allegations must contain facts sufficient to statgaim that is plausible, rather than merely
conceivable.ld. “All well-pleaded facts, as distinguish&om conclusory allegations, must be take
as true.” Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984%e also Ashcroft v. Ighd@56 U.S.
662, 678 (2009). The court construes any reasomablences from these facts in favor of the
plaintiff. Tal v. Hogan453 F.3d 1244, 1252 (10th Cir. 2006).

Discovery in antitrust cases can be expensiwgombly 550 U.S. at 558 (applying the
plausibility standard to Shermact antitrust claims). But while this potential expense may requirg
some specificity in pleading, antitrust casesnot require heighhed fact pleadingld. at 570.
Rather, an antitrust complaint is subjexrthe same standards identified abolge; see also In re

Urethane Antitrust Litig.663 F. Supp. 2d 1067, 1074 (D. Kan. 2009).
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1. Analysis

A. Count | — Circuit Dealing
The court first addresses Cinetagiclaim for circuit dealingDefendant argues that this claim
fails because it is not a per se withbn of the antitrust laws (so phdiff must plead a relevant market,
but hasn’t done so) and, even ifsita per se violatiorplaintiff has not provide adequate allegations
to state a claim under eithdnited States v. Griffith334 U.S. 100 (1948pverruled on other grounds
by Copperweld Corp. v. Indep. Tube Cor57 U.S. 752, 771-72 (1984),dnited States v.
Paramount Pictures, Inc334 U.S. 131 (1948).
Griffith andParamountidentify two forms of circuit dealig. The first involves the use of
circuit buying power iad is described icriffith as follows:
A man with a monopoly of theatrés any one town commands the
entrance for all films into that area. If he uses that strategic position to
acquire exclusive privileges in a city where he has competitors, he is
employing his monopoly power as a teagleapon against his competitors.
It may be a feeble, ineffective weapwhere he has only one closed or
monopoly town. But as those tosmncrease in number throughout a
region, his monopoly power in them may be used with crushing effect on
competitors in other places.
334 U.S. at 107. The second typew€uit dealing, identified ifParamountis the elimination,
by contracts or otherwise, of mpetitive bidding on a film-by-filnand theater-by-theater basis.
334 U.S. at 154-55.
Cinetopia alleges that AMC has engaged irhldgpes of circuit ddang, and that such
actions are per se unlawful. Specifically, Gopa alleges that AM®as monopoly power in

many markets where AMC is the ortheater operating. AMC is thedore able tase its position

of power in those markets to receive benefiti@atment in markets where it is not the only




theater. And Cinetopia further alleges tAMC has negotiated “blankelearances” for movie
licenses, which eliminates competition on a film-by-film basis.
1. Per Se Violation
AMC asks the court to determine that the tgpeircuit dealing alleged by Cinetopia is a
vertical restraint of trade, whidh analyzed under the “rule of reason” instead of the per seSeke.
Ohio v. Am. Express Cdl38 S. Ct. 2274, 2284 (2018) (explaining that vertical restraints are

“restraints ‘imposed by agreement between firmdifferent levels oflistribution’) (citation
omitted). Itis typically only horizontal resints, which are created by agreement between
competitors, that qualify for per se treatmelat. AMC argues that the Tenth Circuit has said that t
per se rule should betited in application.Seee.g., Buccaneer Energy (USA) Inc. v. Gunnison
Energy Corp.846 F.3d 1297, 1306 (10th Cir. 2017) (“The rod@eason is the default approach, an
there is a presumption in favor of its application And the Supreme Court has in recent years
addressed a number of once-unlawieittical restraints and evaluatéeem under the rule of reason.
Sege.g., Cont'l T.V., Inc. v. GTE Sylvania Ind33 U.S. 36, 59 (1977) (reverg prior precedent that
vertical non-price restraintgere per se unlawfulBtate Oil v. Kahn522 U.S. 3, 22 (1997) (holding
that vertical maximum retail price maintenancesagnents were not per selawful; reversing prior
precedent)l.eegin Creative Leather Prods., Inc. v. PSKS, 1881 U.S. 877, 899-908 (2007) (same|

with vertical minimum retail price maintenance agreats). Finally, AMC asks this court to consid

ParamountandGriffith in their context—a time when the relationships between movie distributor

exhibitors were not the same as they are tod&se Redwood Theaters, Inc. v. Festival Enters,, Ing.

200 Cal. App. 3d 687, 697 (1988).
The Supreme Court has not overturned the pgeaément of circuit dealing claims. And

lower courts continue to apply the per ske miith respect to ecuit dealing claims Seee.g., 2301 M

er
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Cinema LLC v. Silver Cinemas Acquisition (wo. 17-1990 (EGS), 2018 WL 4681007, at *3 (D.C.
Cir. Sept. 28, 2018)Cobb Theaters Ill, LLC v. AMC Entm’t Holdings, Int01 F. Supp. 3d 1319,
1343 (N.D. Ga. 2015Reading Int’l, Inc. v. Oaktree Cap. Mgmt. LLo. 03-CV-1895, 2007 WL
39301, at *7 (S.D.N.Y. Jan. 8, 200Fagship Theaters of Palm Desert, LLC v. Century Theaters,
Inc., 131 Cal. Rptr. 3d 519, 527 (Cal. Ct. App. 2011). Thigrt will do the same. In any event, for
the reasons stated later in this opmithe result would not elnge if the court were to apply the rule |of
reason.
2. Adeguate Allegations

AMC further argues that even if circuit dewgiis treated as a pgse antitrust violation,
Cinetopia has failed to adequlgtallege a claim under eith@riffith or Paramount Specifically,
AMC claims that Cinetopia does not adequagdlgge any external markets for purposes of a
leveraging claim unde®riffith. And AMC also claims that Getopia merely makes conclusory
statements about “blanket clearasicand film-by-film licensing thatail to adequately support a claimn
underParamount.

a) Allegations of External Markets

Griffith prohibits circuit dealing ithe form of monopoly leveraging. This happens when af

—J

exhibitor “with a monopoly of theaters in any one town . . . uses that strategic position to acquir

1%

exclusive privileges in a city whefthe exhibitor] has competitorsGriffith, 334 U.S. at 107. To
state a claim for this type of antitrust violation, the plaintiff musgalle second market that is being
leveraged.See Four Corners Nephrology Assocs., P.C. v. Mercy Med. Ctr. of Dyradgé-.3d
1216, 1222 (10th Cir. 2009).

AMC complains that Cinetopia did not identify a specific non-competitive market in which

AMC owns a theater. But Cinetopia alleges aamatide circuit—the largest in the United States.




And Cinetopia alleges that AMC ise sole film provider in many marlset It further alleges that the
majority of AMC'’s theaters lack a direcompetitor within three miles. As Dobb Theaters I|Ithis

is a sufficient allegation of the use of an entireutréncluding theaters in cbed markets, to obtain

privileges in competitive markets. 101 F. Supp. 3ti34t3. The test here is plausibility; not certainty.

Cinetopia’s allegations of an extatrmarket are sufficient to satisfyvombly

b) Conclusory Statements of “Blanket Clearances”

Paramountsays that a movie exhibitor may rpatol its purchasing power by negotiating
“agreements that cover two or mdheaters in a particait circuit . . . .” 334 U.S. at 154. This
conduct “eliminate[s] the opportunity for a small caatifor to obtain the choice of first runs,” and
“put[s] a premium on the size of the circuild. According to AMC, Cintopia must allege facts
sufficient to show “(i) a licensing agreement fdilan covering multiple AMC theaters, that (ii) had
the effect of eliminating the opportunity for Cinpia to obtain a licensggreement at Cinetopia
Overland Park 18.” (Doc. 28, at 28.)

Cinetopia alleges that blanket clearances \aarere part of AMC’$national exclusionary
campaign to prevent or limit competitive entry.” d® 17, at 15.) Cinetopiarther alleges that AMC
discussed its policy with each major distributor amsi§ted on blanket clearances and refusals to
day-and-date to protect any theater in itsameti circuit from ‘competitive encroachment.’1d( at
16.) According to Cinetopia, AMC's practicesg'stroyed competition on a film-by-film theater-by-
theater basis.” (Doc. 29, at 23inetopia claims @t “AMC’s exclusionary demands, backed by
AMC'’s circuit and monopoly power, were the reasatrihutors denied Cinetopia fair competitive
access to high grossing, wide release, commdiicred. These denials were not based on the
distributors’ fair and independeassessment of the quality and customer-drawing capacity of

Cinetopia Overland Park, which was vastly superior to that of the competing AMC Theater.” (D
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OC.




17, at 20.) These allegations arecqadse to plausibly state a claim un@aramount To be certain,
Cinetopia will have to offer more specific evidence of agreements covering multiple theaters to
a motion for summary judgment. But the allegations in Cinetopia’s complaint are sufficient for t
stage of the proceedings.

B. Counts Il - IV

In Count Il of its complaintCinetopia alleges a claimrfanonopolization unde§ 2 of the
Sherman Act. Count Il is for attempted monopation under the same law. And Count IV is for
unreasonable restraint of tradeviolation of § 1 of the Shermakct. AMC argues that all three
claims fail for the same overriding reasonn€tbpia has not alledea relevant market.

Section 2 of the Sherman Act establishes ithatillegal to “monopéze, or attempt to
monopolize . . . any part of the teadr commerce among the several States . ...” 15 U.S.C. § 2.
Section 2 prohibits monopolistic anticompetitive conduct that harms competitioaria Student
Hous. at the Regency, LLC v Campus Vill. Apartments, BAB F.3d 1225, 1233 (10th Cir. 2016).
“The purpose of the Act is not togiect businesses from the workingtloé market; it is to protect thg
public from the failure of the market. The law directs itself not against conduct which is compet
even severely so, but against conduct whiclaidgftends to destrogompetition itself.” Spectrum
Sports, Inc. v. McQuillarb06 U.S. 447, 458 (1993). The elemanita § 2 claim are “(1) monopoly
power in the relevant market; (2) willful acquisition or maintenandisfpower through exclusionatr
conduct; and (3) harm to competitiorL’enox MacLaren Surg. Corp. v. Medtronic, [i#47 F.3d
1221, 1231 (10th Cir. 2017). To prove a § 2 monopitimaand attempt clainplaintiffs must show
that “a defendant’s conduct actually monope$ or dangerously threatens to do dd.”(quoting
Spectrum Sport$06 U.S. at 459). Additionally, all § 2 atasé require proof of a relevant antitrust

market. Buccaneer846 F.3d at 1320 (citinguraria, 843 F.3d at 1232-33).
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Section 1 of the Sherman Act prohibits “[e]Jvenntract, combination in the form of trust or
otherwise, or conspiracy, in reaint of trade or commerce among Heveral States, or with foreign
nations.” 15 U.S.C. 8 1. For a § 1 violation, aipiiff must plead (1) aontract, combination, or
conspiracy among two or more independent actorshé2)unreasonably restraitrade; and (3) is in,
or substantially affects, interstate commerigk; TV Commc’ns Network, Inc. v. Turner Network
Television, InG.964 F.2d 1022, 1027 (10th Cir. 1992). To shbat a restraint of trade under § 1
violates the rule of reampa plaintiff must also ehtify a relevant marketOhio, 138 S. Ct. at 2284.

1 Allegations of Relevant Market

“Because the relevant market provides trarfework against which economic power can b
measured, defining the product and geograptidkets is a threshold requirementAuraria, 843
F.3d at 1244 (quotinGampfield v. State Farm Mut. Auto. Ins. (882 F.3d 1111, 1118 (10th Cir.
2008)). The product market “is composed of prodtias have reasonablet@nchangeability for the

purposes for which they are produced—egriuse and qualities consideredtd: at 1244-45 (quoting

1%

SCFC ILC, Inc. v. Visa USA, In@6 F.3d 958, 966 (10th Cir. 1994)). “The geographic market is the

narrowest market which is wide enough so firatiucts from adjacent areas cannot compete on a
substantial parity with those included in the markéd.”at 1945 (quotingvVestman Comm’n Co. v.
Hobart Int’'l, Inc.,, 796 F.2d 1216, 1222 (10th Cir. 1986)). “Failtoallege a legally sufficient marke
is cause for dismissal of the claimCampfield 532 F.3d at 1118. But markd¢finition is also a
“deeply fact-intensive inquiry,” makg courts hesitant to dismiss forltae to plead a relevant markeg
Concord Assocs., L.P. v. Entm’t Props. Tr@&it7 F.3d 46, 53 (2d Cir. 2016eazin v. Blue Cross &
Blue Shield, In¢.899 F.2d 951, 975 (10th Cir. 1990). Market definitions are sufficient if they
“plausibly suggest the camirs of the relevant geogpiaic and product marketsCobb Theaters ||l

101 F. Supp. 3d at 1336 (citation and quotation marks omitted).
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a) Are allegations of a relevant market required?

Cinetopia argues that it is notpgred to define a relevant market for Counts 11—V for two
reasons. First, Cinetopia clairttet it has offered direct evidenoémonopoly power, which relieves
it of the need to define a market. Second, Cinatofgiims that a market definition is not required
because it has alleged the factu@dicate for a “quick look” analys The court need not address
either of these arguments further here becausepéareed below, the court determines that Cineto

has sufficiently alleged a relevant market.

b) Geographic Market

Cinetopia alleges that the geographic mark#dbisal because existing industry structure limi
access to competitive film licensing zones.” (Doc. 1710a} In this case, the geographic market is
therefore the “Overland Park/Leawd film licensing zone in whitCinetopia Overland Park 18 and
AMC Town Center 20 in Leawood are located . . .Id.)(

AMC argues that Cinetopia’s geographic maxkefinition is too limited. According to AMC,
a valid geographic market defiruti must “reflect[] the total markelemand for plaintiffs’ product”
and “cannot circumscribe the market to a few buye@ainpfield 532 F.3d at 1118-19.

The court determines that Cinetopia’s gdd geographic market is sufficient because
Cinetopia is alleging that AMC @ monopsonist—a buyer who is atdeassert market power in the
upstream input marketSee idat 1118. “When considering market power in a monopsony situatig
‘the market is not the market of competing sellees¢hthe movie theatergtabiting the films] but of
competing buyers. This market is comprisetbwfers who are seen by sellers as being reasonabl
good substitutes.”d. (citation omitted). In a monopsonist cadee court looks upgeam at how the

distributors determine “reamsably good substitutes.”

-11-
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Cinetopia has alleged that AMC essentiallscéal the upstream movie distributors to create
“film licensing zones” to determine who will receilieenses within geographic areas. There may |
other theaters within relatively close proximityAMC and Cinetopia. And ultimately, the facts may
show that a different geographic rket is proper. But for now, Citapia has plausibly alleged that 4
proper geographic market is thatiathwas created by AMC’s own actions.

C) Product Market

Cinetopia alleges that the relengroduct market is the “markfor licensing of first run, high
grossing, wide release, commercial films,” og thlm licensing market.” (Doc. 17, at 9.) AMC
argues that this does not make geiise product at issue is not fleense—it’s the films themselves.

On this point, the court agrees with CinetopAs noted above, @topia has essentially
alleged a monopsony. The relevant market is thexefar upstream purchases (of licenses) instea
the downstream sales (of tickets to view the )i Practically speaking, it is not the movies
themselves that are being bought aaolil here. It is the right—dhe license—to exbit the movies
and view the movies. Cinetopia has quigtely alleged a relant product market.

C. State Law Claims

Finally, Cinetopia brings two ate law claims: one for tortious interference, and one for
estoppel. AMC asks theart to dismiss both claims.

1. Tortious I nterference with Actual and/or Prospective Business Relations

To state a claim for tortiousterference with a business relationship, Cinemark must allege:

(1) the existence of a business tielaship or expectancy with the
probability of future economic benet the plaintiff; (2) knowledge of

the relationship or expeancy by the defendant; (3) that, except for the
conduct of the defendant, plaintiff was reasonably certain to have
continued the relationship or readid the expectancy; (4) intentional
misconduct by defendant; and (5) damagydéfered by plaintiff as a direct

or proximate cause of defendant’s misconduct.
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Ayres v. AG Processing In®@45 F. Supp. 2d 1200, 1210 (D. Kan. 2004). AMC asserts that it hag

privilege to “interfere.” Digital Ally, Inc. v. Utility Assocs., IncNo. 14-2262-CM, 2017 WL 1197561

at *17 (D. Kan. Mar. 30, 2017). Thgsivilege is grounded in the Beatement (Second) Torts, which
provides that competitors do not tortuously interfere when

(a) the relation concerns a matter itwaal in the competition between the

actor and the other and

(b) the actor does not employ wrongful means and

(c) his action does not create or contianeunlawful restraint of trade and

(d) his purpose is at least in part to advance his interest in competing with

the other.
Restatement (Second) Torts § 768. The Tenth Cinasitpredicted that Kansas courts would adopt
this principle. DP-Tek Inc. v. AT&T Glob. Info. Sols. C@00 F.3d 828, 831 (10th Cir. 1996). AMC|
argues that under Kansas law rorgful means” requires Cinetog@aplead independently actionably
conduct. Because Cinetopia’s antsi claims fail, AMC argues, itsriious interference claims must
fail, as well. But this court has held that Cinmé&ds antitrust claims magroceed. Because Cinetopi
has plausibly alleged that AMC has employed wrahgfeans to obtain movie licenses, AMC cann
succeed on its competitive privilege defense at this time.

Alternatively, AMC asks the court to dismissn€topia’s tortious interference claim because
Cinetopia has not adequately idéetl the specific groups of indduals with which it had a businesg
expectancy. But Cinetopia has alleged that AMErfered with Cinetopi& relationship with the
Prairiefire development by “reducing [the dey@itent’s] attendance amevenues, and limiting its

growth and viability.” (Doc. 17, at 3.) Cinte@ghas also alleged that AMC interfered with its

“relationships with distributors #t include future economic benefits to Cinetopia from the continu

fair competitive access to the licensing of moviedd. 4t 28.) Cinetopia specifically identifies thesg

distributors as Disney, Paramount, Sony, Univei@rner Bros., Lionsgate, and Universal. And

Cinetopia has alleged that AMC interfered withtlitsater patrons. It isnnecessary to identify

-13-
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individual ticket purchasers when settiforth allegations in the complaingee In re Syngenta AG
MIR 162 Corn Litig, 131 F. Supp. 3d 1177, 1218 (D. Kan. 2015)esknhallegations are sufficient to
state a claim for toidus interference.
2. Estoppel

To succeed on a claim of promissory estoppphréy must show: “(1) the promisor reasonal
intended or expected the promisee to act in rediam the promise; (2) the promisee acted reasong
in reliance on that promise; and (3) a refusahefcourt to enforce the promise would sanction the
perpetration of fraud or selt in other injustice.”W & W Steel, LLC v. BSC Steel, |44 F. Supp.
2d 1066, 1078 (D. Kan. 2013) (citidgyalla v. Southridge Presbyterian Churd®b2 P.3d 670, 677
(Kan. Ct. App. 2007)). Estoppel doest apply if “any essential elemiethereof is lacking or is not
satisfactorily proved."Ram Co. v. Estate of Kobbem#&96 P.2d 936, 944 (Kan. 1985) (citation

omitted). And “[e]stoppel will not be deemed tdsarfrom facts which are ambiguous and subject {

more than one constructionGillespie v. SeymouB23 P.2d 782, 789 (Kan. 1991) (citation omitted).

ply
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AMC asks the court to dismiss Cinetopia’s estofgtesin because the only promise it identifies

is not enforceable as a matter of law. Acaogdio AMC, Cinetopia claims “AMC promised to
purchase Cinetopia Overland Park 18 for fair aersition,” (doc. 17, at 29), which is merely a
general proposal (without an offer and acceptance), and is not enough. It was a mere agreemg
agree.

AMC does not identify all of Cirtepia’s allegations tating to its claim for estoppel. In
addition to the allegation idefigd above, Cinetopia also allatjgthat AMC promised to buy the
theater for a specific price: “lIRebruary 2016, AMC delivered amdication of interest including a
proposed purchase price, but ANM@vised Cinetopia that the proposkzhl would be delayed due to

the DOJ’s investigation of the AMCarmike deal.” (Doc. 17, at 23.) And Cinetopia claims, “In or
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to forestall legal action by Citapia to block AMC’s unlawful clearaces and to prevent the DOJ fro
learning about this exclusionary conduct, AMfce again pretended to be interested in buying
Cinetopia’s facilities at attractive prices.ld() Finally, “AMC repeately assured Cinetopia in
numerous private communications titavould buy Cinetopia’s theateas the originalaluation, after
the Carmike deal was finalized.1d() Cinetopia alleges that it relied on these assurances to its
detriment. At this stage of the proceedings, tladiegations are sufficient fglausibly state a claim
for estoppel.
V. Conclusion

For the above reasons, the court denies Advt@odtion to dismiss. While the evidence
ultimately may not support all of Cinetopia’s claif®@netopia has pleadedapisible causes of action
for violations of federal antitrust law and state law at this time.

IT IS THEREFORE ORDERED that Defendants’ Motion tBismiss (Doc. 27) is denied.

Dated this 27th day of December, 2018, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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