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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GWENDOLYN G. CARANCHINI,
Plaintiff,
V. Case No. 18-2249-CM-TJJ
LOLA PECK, et al.,

Defendants.

MEMORANDUM AND ORDER

Pro se plaintiff Gwendolyn G. @anchini filed the present aoti against Lola and Rick Peck,
Johnson County Sheriff Calvin Hayden, and individdfeom the Johnson County Court and Distijict
Attorney’s Office. The matter is currently befdhe court on Rick and Lola Peck’s Motion to Strike
the Claims Against the Pecks Pursuant t8.K. 2016 Supp. 60-5320, Enforce the 30-Day Heafing
Requirement and Stay of Discovery (Doc. 3). For the following reasons, the court grants the motion ir
part and denies it in part.

l. Background

Plaintiff filed a 147-page complaint on May 1918. The court will highly summarize the fagts

relevant to the present motioRlaintiff, a former attornéy and defendant Rick Peck were involved in
an extra-marital affair. At somgoint Rick and his vie, defendant Lola Peck, filed for a Temporary
Restraining Order (“TRQO”) againstahtiff. At the time the TRO wafiled, defendants were divorced

but apparently still living together.

! Plaintiff admits she has been disbarbgdhe State of Missouri, the United StaBistrict Court for the Western District
of Missouri, the United Statd3istrict Court for the District of Kansas, the Eighth Circuit Court of Appeals, the United
States Supreme Court, and possibly the Tenth Circuit Codppéals. She does notugaan active license in any
jurisdiction. She claims howevehat she was advised that she could still appear in front of the Merit Systems Proteftion
Board and the Equal Employment Opportunity Commission and could “hold herself out asraeytt(Doc. 85, at 2-3.)
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On February 9, 2017, plaintiff appeared in frohta Johnson County Distt Court magistrate
judge for a hearing on the TRO. At the con@usof the hearing, deputies from the Johnson Co
Sheriff's Department arrived to asteplaintiff on telephone harassment charges. These charges in
defendants. Plaintiff was takémthe Johnson County Jail, where stias held until she was releag
the following evening on bond. She was incaregtdbor approximately 36 hours. The telephd
harassment charges were eventually dismissed.

Defendants are listed in Countdl] ]I, IV, and V of the complaintln her complaint and respon
to the motion to strike, plaintiff summariztee claims against defendants as follows:

e Count| - Libel/slander against Rick and L&lkeck for the false filing of the TRO and

false testimony by Rick Peck during the TRO hearing,

e Count Il - Libel/slander against Lola Pdok filing false paperwork on the telephone

harassment charge and for making falseestahts to Assistant District Attorneys
John Fritz and Michael McElhinney,

e Count lll - Harassment/threat of blycharm against Lola Peck,

e Count IV — Conspiracy to carcerate against Lola Peck,

e Count V — Libel/slander againhkola Peck for claiming p@lintiff was “in need of a

mental examination” in documenitefl in the telephone harassment case.
Plaintiff seeks injunctive andonetary relief from defendants.
. Analysis

Defendants moved to strike the claims agaimsm pursuant to K.S.A. § 60-5320, the Publig

Speech Protection Act (“the Act”). Defendants arga fiaintiff’'s claims against them arise from t

class of privileged comumications defined by and protected by the Act.

a. Kansas’s Public Speech Protection Act, K.S.A. 8 60-5320
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Enacted in 2016, the Act—also known as“anti-SLAPP” statute—was passed to protect

against “meritless lawsuits that chill free speedmbdbwn as SLAPPs, or “strategic lawsuits agai

public participation.”SeeEric WeslanderThe First Amendment Slapps Back: An Overview of the R
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Speech Protections of Kansas' New Anti-SLAPP Statukan. B. Ass'n, January 2018, at 30, 31. The




stated purpose of the statutetas“encourage and safeguard thanstitutional rights of a person f
petition, and speak freely and assaeifieely, in connection with auplic issue or issues of publi
interest . . . while, at the same time, protectingriplets of a person to fileneritorious lawsuits fol
demonstrable injury.” K.S.A. § 60-5320(b). Undlee Act, a party may bring a motion to strike {
claim if it is “based on, relates to or is in responsa party’s exercise of thrgght of free speech, righ
to petition or right of association.” K.S.A. 8§ 6320(d). The motion to strike may be brought early
the litigation—within 60 days of service of tikemplaint—and the court must hold a hearing on
motion not more than 30 dagfter service othe motion.Id. The statute also directs a court to stay

discovery until entry of therder on the motion to strike. K.S.A. § 60-5320(Q).

To invoke the protections of the Act, the partinging the motion to ske must first make a
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prima facie case “showing the claim against whichntimtion is based concerns a party’s exercis¢ of

free speech, right to petition or rigbt association.” K.S.A. § 68320(d). If the moving party meet

this burden, the burden shifts to the responding pentymust then “establisilikelihood of prevailing
on the claim by presenting substantial compeggittence to support@ima facie case.ld. The court
must deny the motion to strike ifdlresponding party meets this burdéd. When deciding whethe
either party has met its burden, ttwirt must consider the pleadingglany affidavitsstating the factg
upon which the liability or defense is basedt:

Defendants argue that plaintiff's claims agaih&m are based on, reldte or are in respons
to their exercise of the right é&fee speech, the right to petition, and the right of association. Th
defines the “exercise of the right of free speechHaasommunication made in connection with a pul

issue or issue of public interestk.S.A. § 60-5320(c)(1). A public isewr issue of pdlT interest is
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an issue related to: (A) health or safety; (B) emwinental, economic or community well-being; (C) the




government; (D) a public official or public figure; or (E) a good, product, or service in the marke
K.S.A. 8 60-5320(c)(7). The “exercise of the righpetition” means any communication pertaining

e Ajudicial proceeding;

¢ An official proceeding, other than a jedil proceeding, to adinister the law;

e An executive or other proceeding before a department of the state, federal
government, or other politicgubdivision ofthe state;

e A legislative proceeding, includingpaoceeding of a legislative committee;

e A proceeding before an entity that requibgsrule that public notice be given before
proceedings of such entity;

e A proceeding in or before a managing board of an educational institution supported
directly or indirectly from public revenue;

e A proceeding of the governing body of goglitical subdivision of this state;

e A report of or debate and statementsde& a proceeding described by subsection
(©)(B)(A)(iii), (iv), (v), (vi) or (vii); or

e A public meeting dealing with a public purpose, including statements and discussions
at the meeting or other public issues ssues of public interest occurring at the
meeting.

K.S.A. 8 60-5320(c)(5)(A). Theght to petition also includes:

e A communication in connection with an issue under consideration or review by a
legislative, executive, judicial or othgovernmental or official proceeding;

e A communication that is reasably likely to encourage consideration or review of
an issue by a legislative, executive, judicial or other governmental or official
proceeding;

e A communication reasonably likely to enlist public participation in an effort to effect
consideration of an issue by a legislate®ecutive, judicial oother governmental or
official proceeding;

e Any other communicatioor conduct that falls withithe protection of the right to
petition the government under the constitutiothef United States or the constitution
of the state of Kansas.

K.S.A. 8 60-5320(c)(5)(B)-(E). The “exercise okthight of association” under the Act means
communication between individuals wjoin together to collectively express, promote, pursue or de
common interests.” K.S.A. 8§ 60-5320(c)(3).

b. Application of K.S.A. 8 60-5320 Federal Diversity Actions

Before deciding the merits of the motion tolgtrithe court must first determine whether it g

apply the Act in this federal divaty action. Plaintiff does not adghs this issue iner response.
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It is well-settled that under therie doctrine, “federal courtsiting in diversty apply state
substantive law and fed® procedural law.”Gasperini v. Ctr. For Humanities, Inc518 U.S. 415, 4217
(1996). In a federal diversity action, courts must apply state substantive law, or “those rig
remedies that bear upon the outcome of the suit,” atetdéprocedural law, ¢the processes or modg
for enforcing those substantive rightsbs Lobos Renewable Power, LLC v. Americulture,, 1885

F.3d 659, 668 (10th Cir. 2018) (citirBjbbach v. Wilson & Cp312 U.S. 1, 14 (1941)). Decidin
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whether a law is substantive or proceduralBde purposes “is sometimes a challenging endeavor.”

Gasperinj 518 U.S. at 42%&ee also Shady Grove Orthopedic AssoP.A. v. Allstate Ins. C®59 U.S.
393, 419 (2010) (Stevens, J., conauyji (noting that “the line betwegwocedural and substantive |3
is hazy.”). In some situationSprocedure and substance areirsi@rwoven that rational separatig
become well-nigh impossible.”"Shady Grove559 U.S. at 419. And i& state chooses to use

“traditionally procedural vehicle a& means of defining the scope safbstantive rights or remedig
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federal courts must recognize and respect that chdide.Defining the law as procedural or substantive

is not the “overriding consideration” in deciding whetteapply a state law in a federal diversity acti
rather it is whether “in a suit for the enforcemai state created rights the outcome would
‘substantially the same, so far as legal rules deterthi@ outcome of a litigation, as it would be if tri
in a state court.””’Berger v. State Farm Mut. Auto. Ins..C291 F.2d 666, 668 (10th Cir. 1961) (citif
Guaranty Trust Co. v. Yorl826 U.S. 99, 109 (1945)).

The Tenth Circuit recently held that a New Maxi‘anti-SLAPP” statute was entirely procedu
in nature and did napply in federal diversity actionsSee Los Lob@$85 F.3d at 673. The Ten
Circuit’'s decision concerned only New Mexico’did®LAPP statute which, the court noted, was unl

many other states’ anti-SLAPP statutdd. at 670. The court’s holding iherefore not binding o}
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whether this court can apply ther&as Act in a federal diversity action. The question is a matt
first impression.

Because it took effect in 2016, thdras been little opportunity fditigants to apply the Act ang
for courts to interpret itprovisions and operation. The plaimdaage of the Act suggests the purp
of the law is substantive—to encourage and ggaded an individual's st Amendment rights
According to the Kansas Court of Appediswever, the “heart” of the Act “providesprocedural
remedy early in the litigation for those parties claiming to be harassed by a SLAPP laWsuit. Fin.
of Kansas City, LLC v. TaylpNo. 117,624, 2017 WL 6546634, at * 4 (Kan. Ct. App. Dec. 22, 2

(emphasis added). The Act, therefore, seems tagdath substance and procedure. Because thg

er of
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little precedential guidance, the court will look to other jurisdictions who have interpreted similgr anti-

SLAPP statutes.

Many other states have enacted similar anti-BBAstatutes to “try to decrease the ‘chilling

effect’ of certain kinds of libelfigation and other speechstdctive litigation,” by“making it easier to
dismiss defamation suits at an early stage of the litigatigwbBas v. Foreign Policy Group, LLG83
F.3d 1328, 1332 (DC. Cir. 2015). Courts deciding whetiese anti-SLAPP statg apply in federa
court agree that the issue falls into the “spexa#tgory concerning the relationship between the Fe(

Rules of Civil Procedure and a stattatute that governs both proeess and substance in the st

courts,” which is not the “classi€rie question.” Godin v. Schenck$29 F.3d 79, 86 (1st Cir. 201(Q).

The Supreme Court has held that a federal court esxegailiversity jurisdictiorshould not apply a stat
law or rule if “(1) a Federal Rule of Civil Proceéuanswer[s] the same question’ as the state la
rule and (2) the Federal Rule does$ violate the Rules Enabling ActAbbas 783 F.3d at 1334 (citing

Shady Groveg559 U.S. at 398 —99).
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In Abbas the District of Columbia Circuit was tastk with deciding whether the District (
Columbia’s anti-SLAPP statute was applicabléeideral diversity actions. The D.C. anti-SLAPP A
is similar to the Kansas Act. defendant filing a special motion tcsdiiss first must make a prima fag
case showing the claim arose from an act in furtieraf the “right of adveacy on issues of publi
interest.” Id. at 1332. Upon making a prima facie case, the burden shifts to the plaintiff to sh
claim is likely to succeed on the meritsl. The D.C. Circuit found that Rules 12 and 56 of the Fed
Rules of Civil Procedure “establish the standardgjfanting pre-trial judgment to defendants in ca
in federal court,” and that a federal court sittingliversity jurisdiction musapply those federal rulg
rather than the anti-SLAPP’s speanotion to dismiss provisionld. at 1333. The cotinoted that thg
D.C. anti-SLAPP Act essentially “establishes tieumstances under which a court must dismis
plaintiff's claim before trial,” or, requires the céuo conclude whether a plaintiff's claim “does n
have a likelihood of success on the meritgl” This directly contradicts with Rules 12 and 56 wh
“do not require a plaintiff to show kkelihood of success on the meritsid. at 1334. The cour|
concluded the D.C. anti-SLAPP Act’s “likelihood of susgstandard is different from and more diffic

for plaintiffs to meet than the stanrda imposed by Federal Rules 12 and 36@."at 1335.
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The First Circuit, however, found that Rules d2d 56 do not “attempt to answer the sgme

guestion” as Maine’s similar anti-SLAPP statu@odin 629 F.3d at 88. Thdaine anti-SLAPP statuty
provides a defendant the rigto file an expedited “special moti to dismiss,” which the court mu

grant unless “the party against whom the specialanas made shows that the moving party’s exer

of its right of petition was devoid of any reasonalaletdial support or any arguable basis in law . .|. .

Me. Rev. Stat. tit. 14, 8 556. The First Circuit notkdt when “getting at th potential rub in the
relationship between a Federal Rule of Procedurdhanstate law,” the first question to ask is whet

the federal rule “is sufficiently broad tmntrol the issue before the courld. at 86 (citingShady Grove
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559 U.S. at 421.). If the Federal Rige'sufficiently broad,” it must be given effect even if it compe
with the state lawld. In other words, the coumust determine whether state law and the Federal F

can co-exist without conflicting witkach other, or, whether there evidetit the Federal Rule at iss

was intended to “occupy the fieldld. at 91. If the Federal Rule wintended to “occupy the field,” it

must be applied over the state law.
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The First Circuit held that neither Rule 12 or Rbewere so broad as to cover the issue raised

in Maine’s anti-SLAPP statuteld. at 88. The anti-SLAPP statutenlike Rules 12 and 56, did n
address “general federal procedugeserning all categories of casegther, it addresed only “specia
procedures for state claims basedatefendant’s petitioning activityId. The statute was not intend¢
as a “substitute” to the Federal Rules, but insteaghted a supplemental and siaibsive rule to providg
added protections . . . to defendants who are namggarties because of constitutional petition
activities.” Id. The court also mentioned that neitheleR12 or 56 determine which parties bear
burden of proof in a state-law cause of action,tbetanti-SLAPP statute crea a substantive burdg
shifting provision. Id. at 89 (noting “[a]ndt is long settled thathe allocation of burden of proof
substantive in nature and contralley state law.”). The court founldat, as Justice Stevens mentior]
in hisShady Groveoncurrence, the anti-SLAPP statute was “so intertwined with a state right or r¢
that it functions to define the scopgkthe state created right,” and cahhe displaced by Rule 12 or 5
Id. The court also was persuaded by the fact that, for example, in passing the Private Securities |
Reform Act of 1995—which created higher standard for pleadingiestter in any 810(b) privats
action—Congress indicated it did not intend for BRul@ and 56 to “occupy tHeeld with respect to
pretrial procedures aimed at weeding out meritless claimas at 91.

The court also held that dedhig to apply Maine’santi-SLAPP statute ifederal court would

“result in an inequitable administian of justice between a defense akes®in state aurt and the sam
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defense asserted in federal courdd: at 92. Not applying the antk3PP statute would frustrate th
Erie doctrine’s goal to discourage forum shopping becalseting to bring statéaw claims in federa
as opposed to state court woultbad a plaintiff to avoid [the anSLAPP statute’s] burden-shiftin
framework, rely upon the commonwa per se damages rule, andcamvents any liability for 3
defendant’s attorney’s fees or cost#d:

Some circuit courts have followed the FirstraDit's holding that am-SLAPP statutes arg
applicable in federal courtSee e.g.Henry v. Lake Charles Am. Press, L.L.866 F.3d 164, 169 (5t
Cir. 2009) (holding, without discussion, that Loaish's anti-SLAPP statutes applied in a fedg
diversity case)Adelson v. Harris774 F.3d 803, 809 (2nd Cir. 2014) (finding the application of
immunity and fee shifting provisions of Nevada’s artABP law was “unproblematic”)).S. ex rel.
Newsham v. Lockheed Missiles & Space Co., I8 F.3d 963, 973 (9th Cir. 1999) (holding the spe
motion to strike provision in California’s anti-SLARRBatutes applied in fedemiversity suits becaus
it did not directly conflict with tb Federal Rules of CivProcedure and applyintpe statute helpe
achieve therie doctrine’s goal to discouragorum shopping and avoid mpgtable administration o
the law.).

Other courts have followed the D.C. Circuit’s logic that anti-SLAPP statutes are incomy
with the Federal Rules of Civil Procedur&ee e.g.Carbone v. Cable News Netwpiko. 1:16-CV-
1720-ODE, 2017 WL 5244176, at * 5 Ml Ga. Feb. 15, 2017) (findingbbaspersuasive and holdin
Rule 12(b)(6) answers “the same question” as the Georgia anti-SLAPP stdakagff v. Trump Univ
LLC, 715 F.3d 254, 273-74 (9th C#013) (Kozinski J., congeting.) (concuding thatNewshamwas
decided incorrectly, and that the California anti-$FAstatute “creates no substantive rights; it me

provides a procedural mechanism ¥indicating existing rights.”).
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As mentioned above, the Tenth Circuit has weighenly on the applicability of New Mexico’
anti-SLAPP statuteSee Los Lobe$885 F.3d at 673. The court hélicit the New Mexico anti-SLAP}
statute, N.M. Stat. Ann.38-2-9.1, was facially procedural, and ttiere was no need to further analy
whether it conflicted with the Federal Rules of Civil Proced@ee idat 668—69. New Mexico’s ant
SLAPP statute simply provided parties the opportunifiléa “special motion to dismiss” in any actig
“against a person for conduct or spee@ndertaken or made in conneativith a public hearing or publi
meeting . . . .”ld. at 663. This, the court foundid not set forth any substard rules, rather “it tellg
the trial court to hurry up and decide dispositive qiemotions in lawsuits that movant claims fit t

description of ‘baseless™ gzrovided by the statuteld. at 669. The court concluded New Mexicq
anti-SLAPP statute was not designed to “influenceotiteomeof an alleged SLAPP suit but only th
timing of that outcome,” and was purely a procedorathanism for enforcing First Amendment righ
Id. at 670, 673.

The court noted, however, that New Mexico'§&@1LAPP statute was “dike many other states
anti-SLAPP statutes that shiftitsstantive burdens or proof or alibstantive standards. . . l8. at

670. The New Mexico anti-SLAPP aiié¢ instead “alters only how the claims are processed,” an

“the rules of decision by which a court will adjudicate the merits of the complaght.”

Here, the Kansas Act has similar burdentstgfcomponents as bothettMaine and D.C. antit

SLAPP statutes. Yet, in interpreting these sinstatutes, the First Circuit held the Maine statute
applicable in federal diversity actis and the D.C. circuit held the@.statute was not. This court
more persuaded by the First Circuit's more detailedyarglparticularly in regard to the practical effe
of not applying the Act in federalourt. The First Circuit discussénow the application of the ant
SLAPP statute in federal dikgty actions would “best serve the ‘twin aims for tRee rule:

discouragement of forum shopping and in&hle administrationf the laws.”” Godin 629 F.3d at 91

-10-
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This court agrees. In passing the Act, the Kahsggslature promulgated additional rules for parties

bringing lawsuits under Kansas defamation lawKamsas courts, the Act walitequire botiparties to

meet, essentially, heightened pleadstgndards. If this court declined to apply the Act, it would be

ignoring the Kansas Legislature’ssite to protect individuals againrdefamation lawsuits that infring
on First Amendment rights. And the Kansas Legistahas the authority to create additional rules
govern its laws and causes of actidhthis court declinedo apply the Act, itvould encourage forun
shopping and would result in ingitpble application of thiaw, the two goals of thErie doctrine. A

plaintiff could, and would, choose to file her defation suit in federal cot#so long as diversity

exists—in order to avoid the heightshstandards set forth by the Atstate court. Defendants would

then only have the traditional means provided leyRlderal Rules of Civil Procedure to dismiss

case—even if it truly was an infringement on Fésnendment rights. The court would be applyi

Kansas defamation laws withoutthdditional protections the Kandagislature chose to enact.
The court does find the D.C. Circuit’'s reasanpersuasive. The Act—and other anti-SLA

statutes with similar provisions—are very procediun nature. The Act creates a mechanism fq

defendant to resolve the case pral, much like Rules 12 and 56.The Act, however, seems to f{i

Justice Stevens’s charactation of some “procedural’ statewa—"a state procedal rule, though
undeniably procedural in the ordinary sense ofténe, may exist to influence substantive outcon
and may in some instances become so bound up witttateecreated right or remedy that it defines
scope of that substane right or remedy.”Shady Groveb59 U.S. at 419-20And although the D.C
Circuit’'s analysis of the procedunaature of the anti-SLAPP statugepersuasive, the D.C. Circuit d
not discuss the practical effts of not applying these statutes in fatleourt. And thicourt finds that
applying the Act in federal court is the resulatthis most consistentith the purposes of thErie

doctrine.
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The court also believes the Tenth Circuit woatdglee with this outcome based on its dictads

Lobos The Tenth Circuit noted thatther anti-SLAPP statutes—s$u@s California’s anti-SLAPP

statute—"that shift substantive lol@ns of proof or alter substarg standards,” are unlike the New

Mexico statute, which has no bearing on the suit’'dtsidetermination and istrictly procedural.See

Los Lobos885 F.3d at 670. Therefore, statutes thatshifirdens of proof—like the Kansas Act—are

more substantive in nature than the New Mexiaus¢, and are more likely to apply in a fedg

diversity action.

The court therefore finds thatetlAct, although procedural in nadéy applies in federal diversity

actions because it “exist[s] to influence substantiutcomes, and . . . is so bound up with the si

ral

ate-

created right or remedy that it defines the scopeatfdhbstantive right or remedy.” Much like the Fiyst

Circuit found inGodin, the Act does not substitute Rules 12l &6, it merely supplements them fo
narrow category of casesAnd application of the Act in fedal court is consistent with thErie
doctrine’s purposes. The court wobldefly note, however, that it isot convinced that the requireme

that a court hold a hearigithin 30 days and the mandatory digery stay provisions of the Act a

applicable in federal diversity actis, as those provisions are strigtippcedural in nature and do npt

affect the outcome of the casBee Metabolife Intern., Inc. v. Worni@64 F.3d 832, 845-46 (9th Cir.

2001) (finding the discovery limits in California’s ta®LAPP statute are not toe applied federally
because they conflict with discovery-permitting asp@ftRule 56). Because the parties did not ri

any challenges to these provisiotige court does not need to rendey aonclusions at this time. TH

court, however, declines to granajpitiff and defendants’ motions forh@aring on the motion to strike.

The court does not believe any oral argument oregxd is necessary for thesodution of the motion.

c. Defendants’ Motion to Strike

-12-
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Because the court finds the Act applies in fabldiversity cases, it Witherefore consider thg
merits of defendants’ motion torike. Defendants argue that this court should strike plaint
complaint because plaintiff's defamation claims imeotlefendants’ First Amendment rights as defi
by the Act.

As mentioned above, plaintiff bringjse follow claims against defendants:

e Countl - Libel/slander against Rick and L&lkeck for the false filing of the TRO and
false testimony by Rick Peck during the TRO hearing,

e Count Il - Libel/slander against Lola Pdok filing false paperwork on the telephone
harassment charge and for making falseestahts to Assistant District Attorneys
John Fritz and Michael McElhinney,

e Count lll - Harassment/threat of blycharm against Lola Peck,

e Count IV — Conspiracy to incarcde plaintiff against Lola Peck,

e Count V — Libel/slander againhkola Peck for claiming @lintiff was “in need of a
mental examination” in documenitefl in the telephone harassment case.

The court therefore must first det@ne whether defendants have madgrima facie case, pursuant

the Act, showing these claims conteheir exercise of #ir right to free speéx right to petition, or|

right of association. Prinfacie evidence is defined in Kansasaddence sufficient tgustain a verdict

in favor of the issue it supports, even though it may be contradicted by other evid@ecket v. Knoll
239 P.3d 830, 833 (Kan. 2010).

The Kansas Legislature expresgisdntent that the Act “shall be applied and construed liber
to effectuate its general purpose'S.A. 8 60-5320(k). Again, thgeneral purpose of the Act is
“encourage and safeguard the constinal rights of a person to pttin, and speak freely and associ
freely, in connection with public issue or issue of plibinterest . . . while at the same time, protect

the rights of a person to file meritorious lawsftisdemonstrable injury.” K.S.A. 8§ 60-5320(a).

A1”4

ff's

ned

ally
0

hte

ng

Counts I, Il, and V against defendants arelitogl and slander allegedly committed during the

TRO filing and hearing, and durinbe commencement of the telephone harassment case. Speci

plaintiff claims defendants made false statemweihisn filing the TRO and ding the TRO hearing, an

-13-
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defendant Lola Peck made false statements \itieg paperwork for the telephone harassment case,
and made false statements to ADA John knolving the telephone harassment case.

The Act defines the right of free speech asdemmunication made in connection with a public
issue or issue of public interest.” K.S.A. 8 60-532@(c A public issue or &ie of public interest arp
issues related tanter alia, health or safety, and environmdn&conomic, or community well-being.
K.S.A. 8 60-5320(c)(7)(A). The right to petition meaingegr alia, any communicatiom or pertaining
to, “a judicial proceeding,” and “an official proceéeg, other than a judicial proceeding, to administer

the law.” K.S.A. 8 60-5320(c)(5)(A)k(ii)). Communication is defireby the Act as “the making g

=

submitting of a statement or document in any fammedium, including @, visual, written, or|
electronic.” K.S.A. 8§ 60-5320(c)(2)The right to petibn also means “any loér communication of
conduct that falls within the protection of the righitpetition the governmeninder the constitution of
the United States or the constitution of the state of Kansas.” K.S.A. 8 60-5320(c)(5)(E).

The court finds that the allegations in Counts, land V all relate to defendants’ right to free
speech and right to petition. Plaintiff alleges thatendants committed libel and slander while they
were communicating in judicial proceedings (the TRO proceedingyhen they were petitioning thie
government (the District Attorney)garding issues related to their sgf@he filing ofthe TRO and the
communications made during the commencement of the telephone harassment case).

The Act was intended to protect against lawsaiitged at chilling speech such as this. Citizens
should feel free to petition thegovernment without fear of retribution. This includes shafing
information with a prosecutor or filing a TRO. Thises not mean that falaecusations are protected
by the First Amendment. Kansasvlpunishes those who ametruthful in their accusations prior to and
during criminal proceedingsSeeK.S.A. 8 21-5904 Interference with law enforcement; K.S.A. §(21-

5905 Interference with the judicial process; K.§/&1-5903 Perjury. But the stated purpose of the|Act
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is to protect individuals againsivil litigation who are merely exerging their constitutional rights t

free speech and the right to petition. Even withaplying the Act, these communications would

privileged and defendants would be entitled to imityumecause in Kansas jjlidicial proceedings ar¢

absolutely privileged communications, and statements in the course of litigation otherwise conj
an action for slander, libel, @ne of the invasion gbrivacy torts involving publication, are immur]
from such actions.’Froelich v. Adair 516 P.2d 993, 997 (Kan. 1973). Hoais reason, the court find
that defendants have made a prima facie case sga®ounts I, I, and V invek defendants’ rights t
free speech and right to petition.

The burden then shifts to plaintiff to esiahla “likelihood of prevailing on the claim” b
showing “substantial competent evidence to suppoprima facie case.” K.S.A. § 60-5320((
Substantial competent evidence, under Kansas imwyidence that “possesses both relevance
substance and which furnishes a substantial lwdsiact from which the issues can reasonably
resolved.” Griffin ex rel. Green v. Suzuki Motor Coy24 P.3d 57, 67 (Kan. 2005). In Kansas, the
of defamation includes botlibel and slanderLuttrell v. United Tel. Sys., Inc683 P.2d 1292, 129
(Kan. Ct. App. 1984). To succeed in a defamation claipiaintiff must show (1) false and defamatg
words, (2) communicated to a ttiperson, (3) which resuib harm to the reputation of the pers
defamed.Id. In deciding whether plaintiff has met thisrden, the court mayoaosider the pleading
and any supporting or opposing affidavits. As theeeno affidavits, the couwill look to plaintiff’s
complaint to determine whether she has shown sufitaompetent evidence to support a prima fg

case of defamation under Kansas law.

In reviewing the complaint, the court findlsat plaintiff has failedto provide substantig|

competent evidence that would ddish a likelihood that she would prevail on her defamation cla

In regard to the TRO petition arftearing, plaintiff alleges that the TRO claim was false and
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defendant Rick Peck lied during the TRO hearing. niifafails to specify what, if any, false statements

were made, and importantly, that they damageddmmrtation. And as forlagations made regardin

the telephone harassment charges, the only specificdatement plaintiff mentions is that defend

0

ant

Lola Peck told ADA John Fritz thataintiff was “in need of a mental examination.” But plaintiff has

not provided any substantial compédteridence that thistatement harmed her reputation. Based on

the allegations in the complaint, it seems plaifiégéls these judicial proceedings were unjustified.

this belief alone does notwg rise to a defamation claim. Andesvif plaintiff were able to provide

substantial competent evidenceg ttourt notes thdahese communicationseaprivileged under Kansas

law. It would be difficult, if noimpossible, for plaintiff to overcomiis barrier tasshow a likelihood
of prevailing on her claims. Fordke reasons, the court finds pldfriias not met her burden under t
Act and the court grants defendants’tiao to strike Counts I, Il, and V.

The court, however, declines to strike Counts Il and IV under the Act. Count Ill i

“harassment and threat of bodily harm” against defenidala Peck and Count V6 against Lola Pec

for “conspiracy to incarceratf’ In Count Ill, plainiff alleges that Lola Peckghysically threatened har

and harassed her by driving up atwvn her street, by following her orethighway and to her doctor
office, by placing a condom on her car, by leaving lbe¢ttes in her back yard, and by vandalizing
car. These allegations do not i@ defendants’ rights to frespeech, petition and freedom
association as defined by the Adthe court therefore denies defendambotion to strike as to Cour]
lll. Defendants did not file a motion under Rule 12(bj@)ailure to state a clai for Count Ill. Count
Il therefore remains ithis litigation.

And as for Count 1V, plaintiff alleges that Lola Peck and ADA John Fritz committed consy
to incarcerate her. She claims Fritz told Lola Peelcould arrange to have plaintiff arrested and

given the right to post bondnd that Lola Peck, with thassistance of Fritz, ured plainfi’s time in
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jail was a “nightmare,” and that Lola Peck paid motweFritz to ensure plaintiff was arrested after

TRO hearing and incarcerated. Comnagy is not a diil tort under Kansas lawBut any allegations in

the

this claim that involved Lola Peck’s discussiavith Fritz regarding the telephone harassment charges

are protected by the Act and arerdfore stricken. Allegationsgarding the payment of money

return for criminal charges andciarceration, however, are not protedbgdhe Act. Because defendar]

did not file a motion under Rule 12(b)(6) for failuxe state a claim, the court finds any allegatig

regarding the payment of moneydrchange for prosecution must remain in the case for now.
d. Request for Fees and Sanctions

Defendants ask this court to impose fees and sarscpursuant to the Act. If a court finds t

moving party has prevailed on its motion to strike,dbert “shall award . . . (1) [c]osts of litigation and

reasonable attorney feemd (2) such addanal relief, including sanctis upon the responding par|
and law firms, as the court determines necessadgtier repetition of theonduct by others similarly

situated.” K.S.A. 8 60-5320(g). Because defendantsiomdo strike does not selve all of plaintiff's

n
ts

DNS

he

ty

claims, the court is not prepared at this time to dveawy fees or sanctions. The court will entertain a

later motion for fees and sanctiongaikng the fees defendants allege they are entitled to for the c
that were disposed of via this motion to strike.

IT ISTHEREFORE ORDERED that defendants Rick and LdPeck’s Motion tdStrike (Doc.
3) is granted in part and denied in part. The cgramts the motion as to Cosrit Il, and V. The cour
denies the motion as to Count Ill. The court gramésmotion as to allegations in count IV regard
communications between defendants #éhe District Attorney’s officéut denies the motion as to a
allegations regarding the paymennaodney in exchange for prosecution.

IT ISFURTHER ORDERED that defendants’ Joint Motionrfélearing Regarding the Motio

to Strike Doc. 3 (Doc. 5) is denied as moot.
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IT ISFURTHER ORDERED that plaintiff's Reply to Defendds Lola Peck and Rick Peck
Opposition to Plaintiff’'s Motion Regarding Docume&t (Doc. 34), in which she requests a hearing

the anti-Slapp motion, is denied as moot.

Dated November 26, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOSMURGUIA
United States District Judge
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