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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FREEDOM TRANSPORTATION, INC.,
Plaintiff,
V. Case No. 2:18-CV-02602-JAR-KGG

NAVISTAR INTERNATIONAL
CORPORATION, ET AL.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Freedom Transportation, Inc. briniips action alleging a variety of claims
against Defendants Navistar Internationatf@oation and Navistainc. (“Navistar
Defendants”), Allstate Fleet and Equipment SaleHouston, Inc. (“Abktate”), and Penske
Truck Leasing Co., L.P., Penske Truck LegsCorporation, and IReke Logistics LLC
(“Penske Defendants”) relating Raintiff’'s purchase of sixliegedly defective box trucks for
commercial use.

Plaintiff brings claims against the Navisaefendants for breach of implied warranty of
merchantability (Count 1), fraudulent concealm@ount 1), fraud in the inducement (Count
[1), negligence (Count 1V), and consumeadid and deceptive trade practices, including
violations of the lllinois Consumer Fraatd Deceptive Trade Practices Act (Count V).
Plaintiff's claims against Allstate include breamfhcontract (Count VI), breach of express
warranty (Count VII), breach of implied warrardfymerchantability (Cont VIII), fraudulent
concealment (Count IX), fraud in the inducein@ount X), negligent misrepresentation (Count
XI), negligence (Count XllI), deceptive tradeaptices, including violations of the Texas

Deceptive Trade Practices-Consumer Protectian(@eount XlII), and unjust enrichment (Count
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XIV). Finally, Plaintiff bringsclaims against the Penske Defendants for fraudulent concealment
(Count XV), fraud in the inducement ¢Gnt XVI), and negligence (Count XVII).

This matter comes before the Court on theidtar Defendants’ Motion to Dismiss for
Lack of Personal Jurisdiction Pursuant to FedCR. P. 12(b)(2) (Doc. 13), Allstate’s Motion to
Dismiss for Lack of Personal Jurisdiction Ruast to Fed. R. Civ. P. 12(b)(2), Motion to
Dismiss for Failure to State@aim Upon Which Relief Can B8ranted Pursuant to Fed. R.
Civ. P. 12(b)(6) and Motion to Dismiss PursuamFed. R. Civ. P. 9(b) (Doc. 28), and the
Penske Defendants’ Motion to Dismiss for FailtoéState a Claim Upon Which Relief Can Be
Granted (Doc. 24). The motions are fully bréfand the Court is prepared to rule.

For the reasons explained below, the Cderties the Navistar Defendants’ motion to
dismiss for lack of personal jurisdiction. Theutt denies Allstate’s motion to dismiss for lack
of personal jurisdiction. The Cdugrants in part Allstate’s Rel 12(b)(6) motion to dismiss for
failure to state a claim. Allstate’s Rule 13@))motion is granted only as to Counts IX, X and
XIlI for failure to plead fraud withthe particularity required by Rugb), and Plaintiff is granted
leave to amend Counts IX, X and Xlll. The Caoaldo grants in pathe Penske Defendants’
Rule 12(b)(6) motion to dismiss for failure tat& a claim. The Penske Defendants’ motion is
granted only as to Counts XV and XVI for failure to sufficiently plead fraud under Rule 9(b),
without prejudice; Plaintiff majollow the procedure for seeking leave to amend under D. Kan.
Rule 15.1.

l. Legal Standard for Motions to Dismiss forFailure to State a Claim
To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must

contain factual allegations thagsmed to be true, “raise a rigbtrelief above the speculative



level”* and must include “enough facts to state axclair relief that is plausible on its face.”
Under this standard, “the complaint mgste the court reason to believe thas plaintiff has a
reasonable likelihood of mwsing factual support faheseclaims.”® The plausibility standard
does not require a showing of probability tteatlefendant has acted unlawfully,” but requires

more than “a sheer possibility.™[M]ere ‘labels and conclusions,’ and ‘a formulaic recitation of
the elements of a cause of action’ will not suffice; a plaintiff must offer specific factual
allegations to support each claim.Finally, the court must accefhe nonmoving party’s factual
allegations as true and may not dismiss on tbargt that it appears unélky the allegations can
be proverf.

The Supreme Court has explained the analysista®-step procesdg:or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but
is] ‘not bound to accept as true a legahclusion couched as a factual allegation Thus, the
court must first determine if the allegations ardal and entitled to amssumption of truth, or
merely legal conclusions that are eatitled to an assumption of trithSecond, the court must

determine whether the factual allegations, wassumed true, “plausibly give rise to an

entitlement to relief® “A claim has facial plausibility wén the plaintiff pleads factual content

1Bell Atl. Corp. v. Twomblys50 U.S. 544, 555 (2007) (citing 5C &tes Alan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

2ld. at 570.
SRidge at Red Hawk, L.L.C. v. Schnejd93 F.3d 1174, 1177 (10th Cir. 2007).
4Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556).

5Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1214 (10th Cir. 2011) (quoffivgombly 550 U.S. at
555).

Slgbal, 556 U.S. at 67&iting Twombly 550 U.S. at 555).
’Id. (quotingTwombly 550 U.S. at 555).

8d. at 678-679.

°ld. at 679.



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:®

Facts Drawn from the Complaint

Based on the above standards, the underlying facts are as follows. Plaintiff is a shipping
and logistics company owned by Daniel and NatShirey and based in Olathe, Kansas. The
Navistar Defendants are incorporated in Delaveare have their principal place of business in
Lisle, lllinois. The NavistaDefendants are registered tolulgsiness in Kansas and have a
registered agent for service of pess in Kansas. Allstate is imporated in and has its principal
place of business in Texas. Penske Truck LgaSm, L.P. is a Delaware partnership; Penske
Truck Leasing Corporation is a Delaware corfiorga and Penske Logistics LLC is a Delaware
limited liability company. The Penske Dafiants’ principal place of business is in
Pennsylvania; they are registeteddo business and have aragfor service of process in
Kansas.

In November 2016, Plaintiff purchased six mi&ional DuraStar 430@ucks in order to
meet the needs and specifications of a @mhtrequiring Plaintiff tgoerform shipping and
logistics services. The truckad been manufactured by Defenddavistar, Inc. Plaintiff
purchased the trucks from Defendant Allstatefeddant Allstate had purchased the trucks from
the Penske Defendants.

Plaintiff communicated from Kansas witHl#ate representatives numerous times during
November 2016. Plaintiff told Allstate that iteded six box trucks witbertain specifications

for a shipping contract and thaheeded the trucks to be reliable. Allstate identified the six

19d. at 678 (citingTwombly 550 U.S. at 556).



trucks it was offering as 2010 and 2011 Intewral DuraStar 4300s, manufactured by Navistar,
Inc.

On or around November 29, 2016, Defendanttalésemailed to Plaintiff in Kansas a
“Vehicle Buyer’'s Order” offering to sell thtrucks for $25,500 each with instructions for
Plaintiff to sign and return the order forr@n or about November 29, 2016, Plaintiff signed and
returned the order form to Defendant Allstatecepting the offer and eeging to pay the total
price. Plaintiff picked up the trucks from vamis Penske locations and drove the trucks to
Plaintiff's headquarters in Kansas.

The six trucks Plaintiff purchasl in November 2016 turned dotbe defective and failed
well before their intended and expected uskfiell causing Plaintiff lost revenue, business
opportunities and other damages. Within wesfksicking up the trucks, the trucks began
experiencing breakdowns, ERG emissionaystailures, and engine failures.

These International DuraStar 4300 trucksewmanufactured by Navistar, Inc. in 2010
and 2011 and featured the MaxxForce engine, WRakistar, Inc. designeand manufactured.
The MaxxForce engine has an exhaust-gas-tdation-only (“EGR-only”) emission system,
which recirculates engine exhaust gas back irgeetigine to be re-combusted. In contrast, other
commercial truck manufacturers in North Anearuse a combination of EGR and selective
catalytic reduction, which requires injecting @aHbased chemical after-treatment into the
exhaust gas once it leaves the engine, themebyralizing and/or reaing harmful emissions.

In public statements, press releases andrtisivigg, the NavistaDefendants touted the
MaxxForce engine’s unique EGonly technology as providg superior fluid economy and
represented that the enginesul be certified under the EPA’s 2010 emission standards. But

the engines never reached the EPA’s 2010 emission standards threshold necessary for



certification. Based on the dataudts of extensive pre-markesting that is standard in the
industry, Navistar knew that tlemngines were never going teet the EPA’s standards using
EGR-only technology. NavistarEGR-only emission systegauses widespread engine
damage, repeated engine failures, and decrdaskefficiency. One of the most significant
problems with the EGR-only emission system & the continuous recintation of exhaust gas
back into the engine reduces the engin#fisiency, causing it to overheat and producing
excessive soot inside the engine. The BlaviDefendants knew about these problems and
concealed this information from the public dnaim Plaintiff. By md-2011, warranty claims for
the engines were significantly increased, whiah Navistar Defendants also concealed. The
Navistar Defendants also failéa properly repair the EGR-ongystems during and/or outside
the warranty period.

By February 2012, the Navistar Defendantsaat of “banked” EPA emissions credits,
which they had been using to continue to gl MaxxForce engineslhe Navistar Defendants
continued to manufacture and distribute MexxForce-powered International DuraStar 4300
trucks while making false representationsh® public and to Platiff regarding their
performance capabilities, rability, EPA certification, and Nastar's commitment to the
MaxxForce engine that Navistianew to be false. In July 2012, the Navistar Defendants
announced that they were abandoning the EGR-only system; and beginning in March 2013, they
began retiring the MaxxForce engine. By 2015, the MaxxForce engine was no longer used in
International DuraStar 4300 trucks.

To induce Plaintiff to purchase the truckenske knowingly falsely represented to
Allstate and Allstate inurn represented to Plaintiff thattlrucks were “good, reliable” trucks

that had been “fleet-maintainetly Penske. “Fleet maintaine’a well-known term of art in



the shipping and logistics industry, indicatihgt a vehicle had reised maintenance on a
routine schedule to preserve thahicle’s quality andunction and extend éhvehicle’s useful
life. Allstate and Penske failed to discldbat the trucks’ MaxxFae engines had defective
EGR emission systems and that there was adhpkoper maintenance. As a merchant of
commercial trucks, Allstate kmeor should have known of thrucks’ defective MaxxForce
engines. None of the defendants informed Hfawiftthe defective condiion of the trucks; each
defendant misrepresented the quality, condition and reliabilityedititks. Had Plaintiff been
told about the trucks’ defectivcondition, including the defective EGR system and lack of proper
maintenance, Plaintiff would nbtave purchased the trucks.
Il. Legal Standard for Motions to Dismiss Baed on Lack of Personal Jurisdiction

Plaintiff bears the burden of establishingguaal jurisdiction as to these Defendats.
In the absence of an evidentiary hearing, dkigcase, the plaintifhust make only a prima
facie showing of jurisdiction tdefeat a motion to dismi$$.“The plaintiff may make this prima
facie showing by demonstrating, \a#fidavit or other written mateals, facts that if true would
support jurisdiction over the defendaft.’Allegations in a complaint are accepted as true if they
are plausible, non-conclusory, amon-speculative, to the extenattthey are not controverted

by submitted affidavit$? When a defendant has produceitiemce to support a challenge to

"Shrader v. Biddinger633 F.3d 1235, 1239 (10th Cir. 2011).

2AST Sports Sci., Ing. CLF Distrib. Ltd, 514 F.3d 1054, 1056-57 (10th Cir. 2008) (citDI
Holdings, Inc. v. Royal Ins. Co. of Cat49 F.3d 1086, 1091 (10th Cir. 1998jenz v. Memery Crystd5 F.3d
1503, 1505 (10th Cir. 1995)).

3Id. (quotingOMI Holdings, Inc, 149 F.3d at 1091).

¥Dudnikov v. Chalk & Vermilion Fine Arts, In14 F.3d 1063, 1070 (10th Cir. 2008) (citBejl Atl.
Corp. v. Twombly550 U.S. 544, 554-56 (2007Pytlik v. Prof'| Res., Ltd 887 F.2d 1371, 1376 (10th Cir. 1989)
(citing Ten Mile Indus. Park v. W. Plains Serv. Cogil0 F.2d 1518, 1524 (10th Cir. 198 BEhagen v. Amateur
Basketball Ass'n of U.S.A744 F.2d 731, 733 (10th Cir. 1984) (citation omitted)t. denied471 U.S. 1010
(1985).



personal jurisdiction, a plaintiff has a duty tov@forward with competent proof in support of
the jurisdictional allegations of the complatftThe court resolves all factual disputes in favor
of the plaintiff1® Conflicting affidavits are also res@ in the plainff's favor, and “the
plaintiff's prima facie showing is sufficient hwithstanding the contrg presentation by the
moving party.!” “In order to defeat a aintiff's prima facie showingf jurisdiction, a defendant
must present a compelling case demonstrating theapresence of some other considerations
would render jurisdiction unreasonablé®”

Additional Facts Material to I ssue of Personal Jurisdiction

Based on the above standards, in addibahe facts drawn from the Complaint,
affidavits and other documents in the record establish the following facts which are material to
the issue of personal jurisdictioBased on the declarations ofridel Shirey, Michael Caldwell,
Michael Hayden (President of Defg@ant Allstate), and Roy ZeitlogiNavistar, Inc. manager), as
well as the Motor Vehicle Bill of Sale, the folling facts are either undisputed or resolved in
Plaintiff's favor.

Defendant Navistar International Corpaoatis the parent gopany of Defendant
Navistar, Inc., a wholly-owned subsidiary tligsigns, manufactures, assembles, and distributes
vehicles and related products, uing the six trucks at issuetims case. Neither company has
ever been incorporated or had its princjplake of business in Kansas. Neither company

conducts manufacturing activitiesyns real property, maintaigfices, owns dealerships, or

5pyilik, 887 F.2d at 1376 (citation omittedge also Shrade633 F.3d at 1248 (citing/enz 55 F.3d at
1505).

%Dudnikoy 514 F.3d at 1070 (citation omitted).

"Behagen744 F.2d at 733 (citingm. Land Program, Inc. v. Bomentura Uitgevers Maatschappij, N,V
710 F.2d 1449, 1454 n.2 (10th Cir. 1983).

OMI Holdings, Inc.149 F.3d at 1091 (quotirBurger King Corp. v. Rudzewic471 U.S. 462, 477
(1985)).



offers repair or service of vaties in Kansas. Neither company sells directly to citizens of
Kansas; but Navistar, Inc. seits products through an exclusimetwork of independent dealers
in Kansas and elsewhere.

Defendant Allstate acts adeoker for wholesale sale of used commercial trucks, mostly
for dealer-to-dealer transactions. Allstate heger been incorporatéd Kansas and is not
registered to do business in Kansas. Allstigtes not own or lease apyoperty in the Kansas,
has no office or other business address in Kaasalsgdoes not advertise lisisiness or services
in Kansas.

When Daniel Shirey decided to purchase trucks in order to fulfill a new shipping and
logistics contract, his fher-in-law suggested he might be atdduy trucks on better terms than
buying directly from dealers by getting helprin Michael Caldwell. Caldwell was in the
business of buying and selling trucks and was adri@ Shirey’s father-in-law. Shirey called
Caldwell, who resided in Ukraine, and askedHis help. Caldwell agreed. On or about
November 1, 2016, while Caldwell was in Kansesiting his son, he mieShirey in Olathe,
Kansas. Caldwell told Shirey that the onlgitmal trucks for him tduy were from Penske,
because Penske sold well-maintained trasks kept complete maintenance records on the
trucks it sold. Caldwell told Stey that Penske’s trucks wegeod, reliable trucks that were
fleet-maintained.

During the weeks following November 1 anddre Shirey decided to buy the trucks,
Caldwell continued to represeiot Shirey that Penske’s trke were fleet-maintained, good and
reliable trucks. Before the sale was aansnated, Caldwell communicated with Shirey in

Kansas numerous times, by phone and emaildvigdl contacted Defendant Allstate and asked



them to prepare the documents for Allstate tothele trucks to Plaintiff. Allstate purchased the
trucks from Penske and prepared the docusnensell the trucks to Plaintiff.

Allstate’s president, Michael Hayden, emditbe vehicle purchase order to Plaintiff in
Kansas. Shirey signed the purchase order msEsi.and returned it to Allstate by email.
Caldwell’'s name is printed on the bill of saledahis electronic signatuig on the bill of sale.
Shirey believed that Caldwell was Allstate’s representative.

The trucks were never in Allstate’s possien. Plaintiff picked the trucks up from
Penske in various locations. Thi of sale indicate that these locations were in Pennsylvania,
Wisconsin, lllinois, and Indiana.

lll.  Motions to Dismiss for Lack of Personal Jurisdiction

The Navistar Defendants and Allstate astiet this Court lacks personal jurisdiction
over them and that Plaintiff's claims against them must therefore be dismissed pursuant to Fed.
R. Civ. P. 12(b)(2). Plaintiff contends that Adite is subject to specific jurisdiction in this
Court, and that the Navistar f2adants are subject to bothesfic and general jurisdiction.

A. Legal Standards for Personal Jurisdiction

Federal courts follow state law “in det@ning the bounds of #ir jurisdiction over
persons.’® However, “[a] state court’s assertionjofisdiction exposes defidlants to the State’s
coercive power, and is therefore subjeateidew for compatibility with the Fourteenth
Amendment’s Due Process Clause.Thus, “[t]o obtain penal jurisdicton over a non-

resident defendant in a diversagtion, a plaintiff must showoth that jurisdiction is proper

%Daimler AG v. Baumarb71 U.S. 117, 125 (2014) (citifged R. Civ. P4(k)(1)(A)).

20Goodyear Dunlop Tires Operations, S.A. v. Bro@é¢ U.S. 915, 918 (2011) (citimgt'| Shoe Co. v.
Washington326 U.S. 310, 316 (1945)).

10



under the laws of the forum state and thatetkercise of jurisdiction would not offend due
process.2!

In conducting the due-process analysis, thattmust consider whether the defendant
has such minimum contacts with the forum stdtat he should reasonably anticipate being
haled into court theré?® As explained by the Supreme Court in its 1945 opinion introducing the
minimum-contacts analysis, “due process requordg that in order toubject a defendant to a
judgment in personam, if he be not present witheterritory of the fum, he have certain
minimum contacts with it such that the mairdace of the suit does tnaffend ‘traditional
notions of fair play ad substantial justice?® “Depending on their relationship to the plaintiff's
cause of action, an out-of-state defendant’s contaithisthe forum state nyagive rise to either
general (all-purpose) jurisdiction specific (case-linked) jurisdictiorf®

1. Specific Jurisdiction

Specific jurisdiction exists when “the suit ‘gli¢s] out of or relate[s] to the defendant’s
contacts with the forum.?® To establish minimum contacts for the exercise of specific
jurisdiction withinthe bounds of due processplaintiff must show(1) that the defendant

purposefully directed activities dte forum state, and (2) that plaintiff's injuries arise out of the

2Yntercon, Inc. v. Bell Atl. Internet Sols., In205 F.3d 1244, 1247 (10th Cir. 2000) (citation omitteei
alsoFederated Rural Elec. Ins. @a v. Kootenai Elec. Coopl7 F.3d 1302, 1304—-05 (10th Cir. 1994) (“The
proper inquiry is . . . whether the exercise of jurisdiction is sanctioned by the lorgjedmte of the forum state and
comports with due process requirements of the Constitution.” (diagpr v. Phelan912 F.2d 429, 431 (10th Cir.
1990),cert. denied498 U.S. 1068 (1991))).

2Emp’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159-60 (10th Cir. 2010) (quo@dl
Holdings, Inc, 149 F.3d at 1091).

2Int’l Shoe Co.326 U.S. at 316 (citations omitted).

240ld Republic Ins. Co. v. Cont'l Motors, In877 F.3d 895, 903 (citinigitercon, Inc, 205 F.3d at 1247;
Daimler AG v. Baumarb71 U.S. 117, 126-27 (2014)).

2Daimler, 571 U.S. at 127 (alteration in original) (quotidglicopteros Nacionales de Columbia, S.A. v.
Hall, 466 U.S. 408, 414 n.8 (1984)).

11



defendant’s forum-related activitiés. The Supreme Court elaborated upon the minimum
contacts necessary to support spegifrisdiction in the 2014 case Wfalden v. Fiore’
explaining that the defendant’sitstelated conduct must creatswabstantial connection with the
forum state that arises out of contacts betwberdefendant and the fonustate, not contacts
between the plaintiff and the forum state, contacts between the dafiant and persons who
reside in the forum staté.

If the plaintiff shows that both the “purposéfiirection” and “arighg-out-of”’ prongs of
the minimum-contacts test are satisfied, the butiden shifts to the defendant to show that the
exercise of specific jurisdiction would “offend[] ‘traditional notions of fair play and substantial
justice.”?® The defendant “must present a compelling case that the presence of some other
considerations would rendgirisdiction unreasonablé®

2. General jurisdiction
General personal jurisdiction permits@ud to exercise pogr over a corporate

defendant in “instances in which the continuoagporate operationsithin a state [are] so

26 Helicopteros Nacionales de Colombia, $466 U.S. at 414%ireman’s Fund Ins. Co. v. Thyssen Mining
Constr. of Can., Ltd.703 F.3d 488, 493 (10th Cir. 2012) (stating that the defendant’'s minimum contacts with the
state “must show that ‘the defendant purposefully availled] itself of the privilege of conducting activities within the
forum State,” and “[t]he litigation must ‘result[] from alleg@yuries that arise out of or relate to those activities
(alteration in original) (quotindsahiMetal Indus. Co. v. Superior Court of Cal., Solano G480 U.S. 102, 109
(1987);Intercon, Inc. 205 F.3d at 1247PHudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1071 (10th
Cir. 2008) (in the tort context, the court asks whethentmeesident purposefully directed its activities at the forum
state; in the contract context, the daometimes asks if the nonresident availed itself of he privilege of conducting
activities or consummating a transaction in the forum state. In all contexts, the nonresident should not be haled into
court based on mere random, fortuitous or attenuated contacts in the forum state).

27571 U.S. 283 (2014).
2. at 284-86.

2%Benton v. Cameco CogB75 F.3d 1070, 1075-76 (10th Cir. 2004) (quotidgl Holdings, Inc. v. Royals
Ins. Co. of Can.149 F.3d 1086, 1091 (10th Cir. 199&pst. denied544 U.S. 974 (2005)eealsoWorld-Wide
Volkswagen Corp. v. Woodseh4 U.S. 286, 292 (1980) (quotiig’l Shoe Co. v. WashingtpB826 U.S. 310, 316
(1945)).

30Burger King Corp. v. Rudzewic471 U.S. 462, 477 (1985).

12



substantial and of such a natato justify suit against@n causes of action arising from
dealings entirely distinct from those activiti€$."Because general jurigdion is not related to
the events giving rise to tisaiit, courts impose a more sigent minimum contacts test” In
Goodyear Dunlop Tires Operations, S.A. v. BrélandDaimler AG v. Baumapf the Supreme
Court clarified that even “sutamtial, continuous, and systetiea forum-related contacts are
insufficient to confer general judliction; rather, the defendant’sntacts with the forum must be
“so‘continuous and systertiel as to render [itessentially at homia the forum State®

For a corporate defendant, paradigmatic ®dsethe exercise of general jurisdiction
include the defendant’s place of inporation and principal place of businéssGeneral
jurisdiction in a forum other than the defendaptace of incorporation or principal place of
business will exist only in “exceptional case[gjiere the defendant’s operations in the forum
are “so substantial and of such a nature asnder the corporation at home in that Stateli
contrast with specific jurisdiain, when a court finds thathias general personal jurisdiction
over the defendant, that finding cduntes the due-process inquinydathe defendant is subject to

suit in the forum state for claims both wihd without any connection to the stéte.

31Goodyear Dunlop Tires Ops., S.A. v. Brow64 U.S. 915, 924 (2011) (alteration in original) (quoting
Int'l Shoe Co, 326 U.S. at 318).

320ld Republic Ins. Cor. Cont’l Motors, Ing. 877 F.3d 895, 903 (10th Cir. 2017) (quotBenton 375
F.3d at 1080).

3564 U.S. 915 (2011).

3571 U.S. 117 (2014).

39d. at 139 (emphasis added) (quotiagodyeay 564 U.S. at 919).
3|d. at 137.

¥d. at 139 n.19.

38d. at 139 n.20 (explaining that the “multipronged reasonableness check” is to be usedpedifn
jurisdiction is at issue,” and stating that “[w]hen a cogtion is genuinely at honie the forum State . . . any
second-step [reasonableness] inquiry would be superfluous” (8iiaigi Metal Indus. Co. v. Superior Court of
Cal., Solano Cty480 U.S. 102, 113-14 (1987))).

13



Finally, “[b]ecause the requirement of perdguoasdiction represents first of all an
individual right, it can, like dter such rights, be waived® The Supreme Court has noted that
“because the personal jurisdiction requirementigivable right, there ara ‘variety of legal
arrangements’ by which a litigamay give ‘express or implieconsent to the personal
jurisdiction of the court.”® A defendant may consent to perabjurisdiction explicitly, such as
through a “forum selection clause or some other agreerfiemt,implicitly “through its actions,
for example, by appearing in coard arguing the merits of the cagé."Whether such
surrender of a personal immunity be conceived negatively as a waiver or positively as a consent
to be sued, is merely an expression of literary preferéice’any context, the relinquishment
of a constitutional right “must, at the very least, be clé&ar.”

B. Analysis

1. Specific Jurisdiction as to Allstate

Plaintiff argues that specific jurisdictiongoper as to Allstate under K.S.A. § 60-
308(b)(1)(A) due to Allstate’sansaction of business in Kass K.S.A. § 60-308(b)(1)(B) due
to Allstate’s commission of tdous acts in the statenad K.S.A. § 60-308(b)(1)(E) because
Allstate entered into a contract with a residafriiKansas. “Because the Kansas long-arm statute

is construed liberally so as to allow jurisdactito the full extent permitted by due process,” the

3Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guigse U.S. 694, 703 (1982).

40Burger King Corp. v. Rudzewic471 U.S. 462, 472 n.14 (1985) (quoting. Corp. of Ir, Ltd., 456 U.S.
at 703);see also Travelers Cas. and Surety @0Am. v. Unistar Fin. Serv. Cag@5 F. App’x 787, 789 (10th Cir.
2002) (citingLeroy v. Great W. United Corp443 U.S. 173, 180 (1979)).

4IAcorda Therapeutics Inc. v. Mylan Pharp®17 F.3d 755, 766 (Fed. Cir. 2016) (O'Malley, J.,
concurring) (citingNat'l Equip. Rental, Ltd. v. SzukheB%5 U.S. 311, 315-16 (1964gkrt. denied137 S. Ct. 625
(2017).

42d. (citing Ins. Corp. of Ir, Ltd., 456 U.S. at 703).
4Neirbo Co. v. Bethlehem Shipbuilding Coi308 U.S. 165, 168 (1939).
4Fuentes v. Shevjd07 U.S. 67, 95 (1972).
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Court here may “proceed directly the constitutional issué>“Consequently, this [Clourt ‘need
not conduct a statutory analysis @desm the due process analysi&®and proceeds to evaluate
whether Plaintiff's allegations as to Allstaee sufficient to satisfy due process.
a. Minimum Contacts

In arguing that Allstate has sufficient minimwcontacts, Plaintiff relies on Allstate’s
president on November 29, 2016 emailing to PlfiimiKansas the Vehicle Buyer’'s Order with
instructions to sign and return the order formligtate; and Plaintiff's acceptance of the offer in
Kansas signified by Shirey signing the order formd eeturning it to Allstate per its instructions.
Plaintiff further states througBhirey’s declaratiothat throughout November 2016, Caldwell, in
phone and email communications, represented thatulks were qualityehicles, reliable, and
fleet-maintained by Penske. Plaintiff furtiielies on these phone and email communications
with Caldwell, as well as its face-to-face meeting with Calbiwe<ansas, in alleging that
Caldwell was Allstate’s representative and agemt acted with Allstate’s authority. Allstate
and Caldwell deny that Caldwell was ever Alista agent or ever acted with Allstate’s
authority. Caldwell avers that he negotiated withdRe on behalf of Plaiiff such that Plaintiff
was able to obtain the trucksaaprice substantially less than the “dealer” price and that Caldwell
signed the bill of sale for Allstate merely topexlite the transaction for Plaintiff's benefit.

Caldwell attests that Allstate’s only rolethre transaction was togpare the paperwork for

“Federated Rural Elec. Ins. Corp. v. Kootenai Elec. Cobp.F.3d 1302, 1305 (10th Cir. 1994) (citing
Volt Delta Res., Inc. v. Deviné40 P.2d 1089, 1092 (Kan. 198&&e Merriman v. Crompton Card46 P.3d 162,
179 (Kan. 2006) (“In Kansas, the loagn statute is construed liberally to assert jurisdiction over nonresident
defendants to the full extent allowed by the Due Process Clause.” (litimgv. Am. Suzuki Motor Corpb6 P.3d
829 (Kan. 2002))).

4éMarcus Food Co. v. DiPanfil6671 F.3d 1159, 1166 (10th Cir. 2011) (quotifrgp’rs Mut. Cas. Co. v.
Bartile Roofs, Ing 618 F.3d 1153, 1159 (10th Cir. 2010)).
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Penske’s sale of the trucks to Plaintiff, whigllstate argues was Allstate merely being an
instrumentality used to accomplish the transaction.

“As the [Supreme] Court ilnternational Sho@xplained, a nonresident corporate entity
creates contacts for persl jurisdiction purposes through #athorized representatives; its
employees, directors, officers and ageffsAlthough “[a]n agent'sontacts with the forum
state may be imputed to a nonresidmrporation for long-arm jurisdictiorf® when the issue of
whether the corporation has saféint contacts with Kansaés support personal jurisdiction
depends on the actions of the purported agent, the “plaintiff . . . must produce some evidence to
support its contention of agency” and meebiisden of establishing prima facie case of
jurisdiction®®

The Kansas Supreme Court has explainedahmincipal-agent relationship “is created
‘when one person (a “principalthanifests assent to another pergan “agent”) that the agent

shall act on the principal’s behahd subject to the principak®ntrol, and the agent manifests

4’Kuenzle v. HTM Sport+utl Freizeitgerate AG102 F.3d 453, 458 (10th Cir. 1996) (citilmg’l Shoe Co.
v. Washington326 U.S. 310, 316 (1945)).

48Cory v. Aztec Steel Bldg., lntNo. 03-4193-RDR, 2005 WL 1799207, at *4 (D. Kan. Apr. 5, 2005)
(citing Kuenzle 102 F.3d at 458-59).

4Kiely v. Shores Grp., IncNo. 93-2194-JWL, 1993 WL 405799, at *4 (D. Kan. Sept. 23, 1993) (citing
Casad, Jurisdiction in Civil Action T 4-3[1] (1998 and Supp. 2084p;also, e.gCory, 2005 WL 1799207, at *5
(“Plaintiff has the burden of demonstrating ana facie case of agency.” (citation omittedyality Int’l
Packaging, Ltd. v. Chamilia IncCivil Action No. 13-5235, 2015 WL 4749156, at *9 n.8 (D. N.J. Aug. 5, 2015).
(noting that “Plaintiff bears the burden on a 12(b)(2) omtb establish personal jurisdiction through alter ego and
agency with competemvidence” (emphasis omitted) (citations omittett); Intoxicating, Inc. v. Maritim
Hotelgesellschaft mbHCivil No. 11-CV-2379, 2013 WL 3973975, at *6 (M.D. Pa. July 31, 2013) (“Under the
federal rules, a plaintiff must plead ‘enough facts from which a plausible claim of an agency relatiambleip ca
inferred . . . not simply assert in conclusory terms that a party is another party’s agent for punpioaeisud
liability. When the agency question is raised in the contexfRafla 12(b)(2)motion, however, the plaintiff's
burden is the same as the burdersiéblishing jurisdiction. Therefore, a Plaintiff may rely on pleadings alone
long as the defendant has not disputed agency with competent evideeoend emphasis added) (citations
omitted)).
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assent or otherwise consents so to &6t Kansas has recognizeeveral types of agency
based on the “actor’s or agent’s type ofrauity,” including express authority, implied
authority, and apparent authortf/ Express agency may exist waéthe principal has delegated
authority to the agent by words which exprgssithorize the agent to do a delegable 2ict.”
Implied agency may exist

if it appears from the statemeratsd conduct of the parties and

other relevant circumstances tlia intention was to clothe the

agent with such an appearanceaothority that when the agency

was exercised it would normally andturally lead others to rely

on the person’s acts as being authorized by the priripal.
Finally, apparent agency “may exist if a prindipas intentionally or byant of ordinary care
induced and permitted third persons to believe a person is his or her agent, even though no
authority, either express or implied, Hesen actually conferred upon the agent.”

The Court finds that Plaintiff has producsdfficient evidence in support of its

contention that Caldwell’s actions can beirted to Allstate for purposes of long-arm

50Rezac Livestock Comm’n Co. v. Pinnacle B&% F. Supp. 3d 1150, 1160 (D. Kan. 2017) (quoting
Golden Rule Ins. Co. v. Tomlins@85 P.3d 1178, 1188 (Kan. 2014¢e alsdCory, 2005 WL 1799207, at *5
(stating that in Kansas, agency is defined “as a contract, either express or implied, by which one pet/toonfi
another the management of some business to be trangatttecconfiding party’s name, or on the confiding party’s
account, and by which the other assumes to do business and to render an account of WHeding Kinslow
316 F. Supp. 2d 944, 953-54 (D. Kan. 2003))).

5The Court applies Kansas law to the question efiag for the purposes of the personal jurisdiction
analysis. See, e.gLoeffelbein v. Rare Medium GriNo. Civ.A.02-2435-CM, 2003 WL 23484636, at *3—4 (D.
Kan. Oct. 21, 2003) (applying Kansas law in analysisufficiency of allegations regarding actual or apparent
agency for purposes gafrisdictional analysis)Kiely, 1993 WL 405799, at *4 (same&Jpry, 2005 WL 1799207, at
*4-5 (same).

52See Golden Rule Ins. 835 P.3d at 1188-90 (citation omitted).
53d. at 1189 (citingProfl Lens Plan, Inc. v. Polaris Leasing Coyg10 P.2d 1297, 1303 (Kan. 1985)).

54d. (citing Prof'l Lens Plan, Inc.710 P.2d at 1303%ee alsdShane v. Log Star Homes of Am., |i2ase
No. 6:14-cv-01273-JTM, 2016 WL 7242517, at *8 (D. Kan. Dec. 15, 2016) (quatiden Rule Ins. Cp335 P.3d
at 1189).

55Golden Rule Ins. Cp335 P.3d at 1189 (citingrof'l Lens Plan, Inc.710 P.2d at 1303%ee alsShane
2016 WL 7242517, at *8 (quotingat’'| Bank of Andover v. Kan. Bankers Sur..,&25 P.3d 707, 723-24 (Kan.
2010)).
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jurisdiction. Caldwell negiated with Penske on behalf of Riaff, which resulted in Penske
selling the trucks to Allstate and Allstate sadiithe trucks to Plairffiin Kansas, at a price
substantially lower than a dealer price.f@e the sale was consummated, Caldwell made
representations to Plaintiff face-to-face innsas, as well as by phone and email to Kansas,
about the quality, reliability, and maintenancetd trucks. Caldwel name and electronic
signature were on the Motor Vehicle Bill of Sale on behalf of Allsttas Plaintiff posits,

“[t]he only logical conclusion is tit Allstate gave Caldwell actualithority to buy trucks for it.”
Thus, the Court imputes Caldwell’s actions to #&te in deciding whether Allstate has sufficient
minimum contacts with the forum.

Plaintiff argues that Allstate is subjectdpecific jurisdiction because it has purposefully
availed itself of the forum through the parties’ contract-related communications and the contract
itself. But the mere existence of a contract with a Kansas citizen is insufficient to establish the
requisite minimum contacts in the forum stteRather, the court must “look[] to ‘prior
negotiations and contemplated figiconsequences, along with teems of the entract and the
parties’ actual course of dealing?”In other words, “[t]he conact ‘must have a substantial
connection with the forum state’® The Supreme Court has stated that “although physical

presence in the forum is not aepequisite to jurisdiction, physicahtry into the state—either by

56 Neither party initially remarked upon the Bill of Sale, but it was included in materials submitted by the
Penske Defendants in connection with briefing on anagkae. After noting the existence of this document, the
Court ordered the parties to submit supplemental brigfisgussing relevant agency law with respect to Caldwell
and Allstate and whether Caldwell's contacts with the forum should be imputed to Allstatepfosgsuof
determining whether Allstate had sufficient contaeith Kansas to support personal jurisdiction.

SBurger King Corp. v. Rudzewic471 U.S. 462, 478 (1985)H Argic. & Nutrition, LLC v. Ace European
Grp., Ltd, 488 F.3d 1287, 1288 (10th Cir. 2007).

S8\Mlarcus Food Co. v. DiPanfil&671 F.3d 1159, 1166-67 (10th Cir. 2011) (quofikbArgic. & Nutrition,
LLC, 488 F.3d at 1288).

5TH Argic. & Nutrition, LLG 488 F.3d at 1288 (citation omitted).
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the defendant in person or through an agentjigjomail, or some other means—is certainly a
relevant contact®

The only aspect of performance specificallegéd to have taken place in Kansas is
Plaintiff sending the purchase order form by email from its Kansas office. The bill of sale
indicates that Plaintiff took dekry of the trucks directly frorRenske, at Penske locations
outside of Kansas. But the parties’ pnagotiations during Noweber 2016 through phone and
email were connected to Kansas. MoreoG@aldwell, whose actions the Court imputes to
Allstate, physically entered the State of Kansiad had a face-to-face meeting with Shirey on
November 1, agreeing to help Plaintiff purchasetitheks. Moreover, Platiif's alleged injuries
arise out of Allstate’s forum-retiad activities condued by Caldwell.

Thus, the Court finds that on balance—#ardely based on ¢&alleged conduct of
Caldwell—Allstate had sufficient minimum contactThe Court next proceeds to consider
whether the exercise of specific juriditicn would be reasonable in this case.

b. Reasonableness

The second part of the due-process anabshs whether the exercise of personal
jurisdiction would be rasonable or whether subjecting [the defendantjrisdiction in the
forum state would offend traditional notiooSfair play and substantial justiée.Once a
Plaintiff has satisfied its minimum-contacts #en, the burden shifts to the defendant to
demonstrate that exercising perdgoésdiction would be unreasonalffe.This inquiry requires

the examination of five factors: (1) the burdentlos defendant, (2) the forum state’s interest in

50Walden v. Fiore571 U.S. 277, 285 (2014) (internal citation omitted) (cifiegton v. Hustler Magazine
465 U.S. 770, 773-74 (1984)).

SEmp’rs Mut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1160 (10th Cir. 2010) (citation omitted).

52Newsome v. Gallacher22 F.3d 1257, 1271 (10th Cir. 2013) (citibgdnikov v. Chalk & Vermilion Fine
Arts, Inc, 514 F.3d 1063, 1080 (10th Cir. 2008)).
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resolving the dispute, (3) the pi#if's interest in receiving@nvenient and effdéive relief, (4)

the interstate judicial system’s interest in obtaining the most efficient resolution of controversies,
and (5) the shared interest of the severag¢stiat furthering fundamental substantive social
policies®?

The minimum-contacts and reasonableness analyses are complementary, such that:

[T]he reasonableness prong oé tthue process inquiry evokes a
sliding scale: the weaker theapitiff's showing on [minimum
contacts], the less a defendant need show in terms of
unreasonableness to defeat jugidn. The reverse is equally
true: an especially sing showing of reasonableness may serve to
fortify a borderline showig of [minimum contacts}!
With this guidance in mind, the Court finds thia¢ balance of the five factors weighs in
Plaintiff's favor.

Because Allstate is located in Texas, litiggtthis action in Kansas will impose some
burden. Howevelhecause “defending a suit in a foreign jurisdiction is not as burdensome as in
the past,” especially for sophistiedtparties, the Court finds this factor weighs only slightly
in favor of Allstate®®

The second factor weighs in Plaintiff's faygiven that Kansas has an interest in
resolving disputes involving itesidents, particularly wheredldispute involves the application

of Kansas lawf® Other than Plaintiff's claim under tA@xas Deceptive Trade Practices-

Consumer Protection Act (“Texas DTPARansas law will likely pply to most or all of

83d. (citing OMI Holdings, Inc. v. Royal Ins. Co. of Canad49 F.3d 1086, 1095 (10th Cir. 1998));
Benton v. Cameco Cor875 F.3d 1070, 1078 (10th Cir. 2004).

640MI Holdings, Inc, 149 F.3d at 1092 (first alteration added) (citation omitted).

85Cont’l Am. Corp. v. Camera Controls Corp92 F.2d 1309, 1314 (10th Cir. 1982) (citidgnson v.
Dencklg 357 U.S. 235, 250-51 (19583%ke alscAST Sports Sci., Inc. v. CLF Distrib. Lt814 F.3d 1054, 1061
(10th Cir. 2008).

56SeeOMI Holdings, Inc, 149 F.3d at 1096 (citingsahi Metal Indus. Co. v. Superior Court of Cal.,
Solano Cty.480 U.S. 102, 115 (1987)).
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Plaintiff's other claims against Allstate, which sound in common-law contract, quasi-contract,
fraud, and negligenc®.

The third factor requires the Court to comsigvhether Plaintiffnay receive convenient
and effective relief in another forum. AlthougletBourt is confident that Plaintiff could receive
effective relief in another fory, litigating this action in Kansas is obviously more convenient for
Plaintiff, given that it is a Kansa®mpany. The Court finds that this factor also weighs in favor
of Plaintiff.

The fourth factor considers the interstate gialisystem's intereg obtaining the most
efficient resolution of controversies. The key psittt consider when evadting this factor are
“the location of witnessesvhere the wrong underlying the lawsuit occurred, what forum’s
substantive law governs the case, and whethisdjation is necessary to prevent piecemeal
litigation.”®® In this case, all four pots favor Plaintiff. The evidence and the majority of the
witnesses are likely to be located Kansaswtang is alleged to haveccurred in Kansas,

Kansas law is likely to apply to the majority Bfaintiff's claims, and litigating this matter in
Kansas will avoid piecemeal litigation with potentially inconsistent results, given the
interrelatedness of Plaintiff's clas against the six defendants.

Finally, as to the fifth facterthe shared interest of tiseveral states in furthering
fundamental social policies—the pastiggree that this factor is esthneutral or irrelevant in the

instant case, and theoeé the Court does not addressAtstrong showing of reasonableness

57See infraanalysis of choice of law.

58Pro Axess, Inc. v. Orlux Distrib., Inc428 F.3d 1270, 1281 (10th Cir. 2005) (quotdigl Holdings, Inc,
149 F.3d at 1097).
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here fortifies Allstate’s sufficient minimum cauts with Kansas, and ti@ourt finds that it may
exercise specific personakisdiction over Allstate.
2. Lack of Specific Jurisdiction as to the Navistar Defendants

Neither Navistar International Corporation nor Navistar, Inc. sells directly to citizens of
Kansas. Navistar, Inc. selts trucks, cab and chassis prottuand service parts through an
exclusive network of dealers both within thatstof Kansas and elsewhere. But Navistar
International Corporation does not manufactursell goods of any kd. Rather, Navistar
International Corporation is a holding compdoyNavistar, Inc. And it is a well-settled
proposition that a “holding or pent company has a separateporate existence from its
subsidiary and is thus treated separately énaisence of circumstances justifying the disregard
of the corporate entity?®

Because Plaintiff has made no argumerdupport that Navistar International
Corporation has transacted business in Kansagtog of its control oveor relationship with
Navistar, Inc., the Court has no basis upon whidmtayze this issue further and declines to do
so/° Plaintiff has failed to allegéhat Navistar International @eoration transacted business in
Kansas in a manner that would satisfy the pugfaggdirection prong of th specific jurisdiction

test.

6%Quarles v. Fuqua Indus., Inc504 F.2d 1358, 1362 (10th Cir. 1974) (citation omitted).

See, e.g.Creech v. P.J. Wichita, L.L.OCase No. 16-CV-2312-JAR-GEB, 2017 WL 914810, at *4-5 (D.
Kan. Mar. 8, 2017) (discussing factors used to evaluate whether to disregard corgiyateder alter-ego theory
and impute jurisdictional contacts of subsidiary to parent corporation for purposes of perssdfiatippmianalysis);
Eaves v. Pirelli Tire, LLCNo. 13-1271-SAC, 2014 WL 1883791, at *5 (D. Kan. May 12, 2014) (“[P]laintiffs fail to
argue and apply a particular legal theory for [their] allegatidrigeating all of these distinct legal entities as one. It
is not this court’s burden to proceedtwan agency or alter ego legal theand advocate its application here.”).
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a. Navistar, Inc.’s Transaction of Business in Kansas

As to Navistar, Inc., Plaintiff makes twogaiments in support of specific jurisdiction.
The first argument depends upon a stream-airaerce theory. Plaintiff contends that
“Navistar” has transacted business in Kansiisin the meaning oK.S.A. 8§ 60-308(b)(1)(A)
and purposefully directed its activities towdingé forum by intentionall placing its products in
the stream of commerce in the Kansas market lipg¢hem to its excluse network of dealers
in Kansas, who in turn selhdse products to Kansans.

In this case, the Court neadt analyze the factors relevaatminimum contacts under a
stream-of-commerce theory. Even assumingNaadstar, Inc.’s salef its products through
distributors in Kansas indicatés intent to serve the Kansamrket and is “an action of the
defendant purposefully diresdd toward the forum Stat&’sufficient to satisfy the purposeful-
direction prong of the due-process test, Plaintiffiasestablished that itsjuries arise out of
Navistar, Inc.’s forum-related activity.

When a defendant has purposefully directed/itiets at the forum state, the Court must
next consider whether the plaifig alleged injuries “arise ouif” the defendant’s forum-related
contacts’? Courts have generally followed onetbfee approaches in analyzing this “nexus”
requirement: (1) proximate causation, (2) rtdausation, or (3) substantial connectidrthe

Tenth Circuit has rejected the stdgtial-connection approach outrighbut has considered

"*Asahi Metal Industry Co., Ltd480 U.S. at 112.

?Dudnikov v. Chalk & Vermilion Fine Arts, Inca14 F.3d 1063, 1078 (10th Cir. 2008).
3d. at 1078.

d.
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without choosing between thedwausation-based approachesA plaintiff satisfies the but-
for standard if he shows the defendant’s fomatated activities were an ‘event in the causal
chain leading to the plaintiff's injury.”™ “The proximate cause standard, ‘by contrast, is
considerably more restrictive and calls for agedo examine[] whether any of the defendant’s
contacts with the forum are relevantie merits of the plaintiff's claim.” The Court need not
decide here which of these apprbas is more appropriate, agitiff has failed to demonstrate
the requisite nexus under either.

The relevant facts alleged here are thairfiff purchased six trucks from Allstate, a
Texas corporation, which acquired the trucks ftbmPenske Defendants. Plaintiff then picked
up the trucks from various Penske locationsiolet of Kansas. There is no allegation that
Navistar, Inc. played any role in these transastior that any of the six trucks at issue were
ever sold by a Kansas distributor or even @né#n Kansas prior to Plaintiff's purchase.

Plaintiff argues that although it did not purchds trucks from a Navistar dealer in
Kansas, it would defy logic to conclude thatghasing Navistar trucksils to “relate to”
Navistar, Inc.’s actiiy of selling trucks. HoweveRlaintiff's argument overlooks the
requirement of some nexus between a defendamtisn-related activities and the injury alleged,
and Plaintiff has not established that nexu® tecause it has failed to show how Navistar,
Inc.’s sale of trucks in Kansas was an everthécausal chain leading Plaintiff's injury.

Plaintiff's argument is morakin to a general jurisdiction argument. Specific jurisdiction

SSee idat 1078-79see alsclomelleri v. MEDL Mobile, Ing 657 F. App’x 793, 796 (10th Cir. 2016)
(unpublished)Newsome v. Gallachgr22 F.3d 1257, 1269-70 (10th Cir. 201B)qp’rs. Mut. Cas. Co. v. Bartile
Roofs, InG.618 F.3d 1153, 1160-61 (10th Cir. 2010).

"*Tomellerj 657 F. App’x at 796 (quotinBudnikoy 514 F.3d at 1078).
7d. (alteration in original) (quotin®udnikoy 514 F.3d at 1078).
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requires a link between Navistar, Inc.tntacts with Kansas and the instant ¢cdsBecause
there is no evidence that Navistar, Inc.’s foftetated activities weran event in the causal
chain leading to Plaintiff's jary, Plaintiff cannot satisfy #nbut-for nexus standard ntwetmore
restrictive proximate cause standard.

b. Navistar, Inc.’s Alleged Tortious Acts

Plaintiff also alleges that Navistar, Incsigbject to specific jurisdiction in this Court
based on its commission of tortioasts that caused injury todtiff in Kansas within the
meaning of K.S.A. § 60-308(b)(1)(B). Plaintifffeeences its claims including negligence and
fraud claims, and argues that the Court haslsammtal personal jurigction over any non-tort
claims.

Although “[a]n injury occurring in Kansas asesult of tortious actity outside the state
is considered a tortious awtithin the state for purpes of personal jurisdictior/? Plaintiff must
still allege sufficient facts to shopurposeful direction. In thetentional tort context, the Court
must apply the “effects test” set forthudnikov v. Chalk & Vermilion Fine Arts, Ii€ That
test, derived from the Supreme Court’s decisioGaider v. Jone&' allows the plaintiff to

establish purposeful dicéon by . . . showing that the defant took (a) amtentional action,

"8See Alpine View Co. v. Atlas Copco, 2B5 F.3d 208, 216 (5th Cir. 2000) (citiBbaffer v. Heitner433
U.S. 186, 204 (1977)%ee also Bristol-Myers Squibb CoSuper. Ct. of Cal., S.F. CtyL.37 S. Ct. 1773, 1781
(2017) (rejecting “sliding scale appach” to specific jurisdiction under which “the strength of the requisite
connection between the forum and thedfic claims at issue is relaxed if the defendant has extensive forum
contacts that are unrelated to thosenatai Our cases provide no support for this approach, which resembles a loose
and spurious form of general jurisdictionRyenzle v. HTM Sport+ul Freizeitgerate AGL02 F.3d 453, 456-57
(10th Cir. 1996) (“[T]he requirement ‘that the claim arisesafudr results from the forum-related activities, is . . .
not satisfied’ when the plaintiff ‘would have suffered the same injury even if none [afetfemdant’s forum]
contacts had taken place.” (first alteration added) (citation omitted)).

"Bank of Blue Valley v. Lasker Kim & Co. LL®ase No. 15-9303-CM, 2016 WL 3881336, at *3 (D. Kan.
July 18, 2016) (citing hermal Components Co. v. Griffith8 F. Supp. 2d 1224, 1227-28 (D. Kan. 2000)).

80514 F.3d at 1072.
81465 U.S. 783 (1984).
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that was (b) expressly aimed at the forum staith, (c) knowledge thathe brunt of the injury
would be felt in the forum staé.
However, this Court agrees with taralysis of Judge Melgren that
[The Calder effects] test requires “more than simply harm suffered
by a plaintiff who resides in the farustate.” Indeed, “the plaintiff
cannot be the only link betwedime defendant and the forum
state.” Rather, the defendantsncluct must connect the defendant
“to the forum in a meaningful wa' “[M]ere foreseeability of
causing an injury in the forustate is . . . insufficient®
Here, Plaintiff’'s negligence claim states that “Navistar owed all consumers, including
Plaintiff, the duty to design and manufacture Bmgines in such a way as to ensure that the
emissions systems would not fail and the defeild not occur,” and that “Navistar breached
this duty by negligently designing éor manufacturing the engine¥.”But in the Tenth Circuit,
the effects test is satisfied only where allemyatisuggest that the defendant intended to cause
injury, or cause consequences that the deferigew would lead to injty, in the forum stat&

Thus, theCalder effects test cannot suppagiecific jurisdiction for Plaitiff's allegations of

“mere, untargeted negligenc®,and under the minimum-contacts analysis set forth above,

82Dudnikov 514 F.3d at 1072.

83Heffington v. PulepCase No. 17-1192-EFM, 2018 WL 690995, at *5 (D. Kan. Feb. 2, 2018) (first
alteration added) (citations omitted).

8Doc. 1 11 141-42.

855ee0ld Republic Ins. Co. v. Cont’'| Motors, In&77 F.3d 895, 901 (10th Cir. 2017) (“Purposeful
direction may also be established . . . when an out-of-state deferideenittonalconduct targets and has
substantial harmful effects in the forum state.” (cit@ejder, 465 U.S. at 790-91)gpeedsportz, LLC v. Menzel
Motor Sports, Ing No. 07-CV-624-TCK-TLW, 2009 WL 2921295, at *9 (N.D. Okla. Sept. 8, 2009) (“[Clourts have
held that Calder’s ‘effects test’ fimo application to negligence claims.” (citations omitted)).

8¢Dudnikoy 514 F.3d at 1072explaining that irCalder, the Supreme “Court fourgpecific jurisdiction in
California was . . . appropriate becatise defendants had not engaged ierenuntargeted négence. Rather,
their intentional, and allegedly tortious, actipngre expressly aimeat California™ (quotingCalder, 465 U.S. at
789)).
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Plaintiff has failed to established that its inpgriarise out of the Navistar Defendants’ forum-
related activity.

The Court also finds Plaintiff's intentionalrtallegations insufficient to establish the
elements of th€alder effects test. In its fraud claims aiitiff alleges thaNavistar, Inc. knew
of the defective nature of the MaxxForce endgineconcealed that information from the public,
including Plaintiff, and fraudulentlinduced consumers, includiijaintiff, into purchasing the
trucks at issue by making false and material epiggsentations regarditige quality, reliability,
and performance of the trucks’ MaxxForce enginélse misrepresentatis to which Plaintiff
refers apparently include unspecified publatements, press releasasd advertising about
certain superior attributes of the MaxxForogiee, specifically its fluid economy and expected
certification under EPA emissions standards.

Though Plaintiff’s fraud claims include afjations of intentional concealment and
misrepresentation, Plaintiff alleges no factgstablish the second atidrd elements of the
Caldereffects test. As to the second elementirgggan intentional ac‘expressly aimed” at
the forum, the Tenth Circuit takes a “restrictiygpeoach, holding that the forum state itself must
be the ‘focal point of the tort® Taking together the second element and the third element,
which requires “knowledge that the brunt o ihjury would be felt in the forum staté®'it is
not enough that injury in the forum state is foeeg#e merely because a plaintiff lives there or

has some relationships théPelnstead plaintiffs must estiish “not only that defendants

871d. at 1075 n.9 (citations omitted3hrader v. Biddinge633 F.3d 1235, 1244 (10th Cir. 2011) (citation
omitted).

88Dudnikov 514 F.3d at 1072.
89d. at 1077.
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foresaw (or knew) that the effeabtheir conduct would be felt ithe forum state, but also that
defendants undertooktentional actions that were exmsly aimed at that forum stat&’

Plaintiff fails to make this showing. Irestd of meaningfully addressing the elements
necessary to establishrposeful direction in the tort atext, Plaintiffgenerally relies on
Navistar, Inc.’s awareness of foreseeable camsaces based on its placement of products into
the stream of commerce in Kansas and itgatlecommission of tortious acts within the
meaning of the Kansas long-arm statute. MEffisallegations of fraudulent concealment and
misrepresentation are devoid of any particular linKamsas other than tliact that Plaintiff is
located in Kansas. But “[t]he plaintiff's residenin the forum, and suffering of harm there, will
not alone suppoijtirisdiction undeiCalder.”®* Nor do Plaintiff's allegations show that Navistar,
Inc. expressly aimed its representations, puihtements, press releasand advertising at
Kansas residents or had knowledgat tihe brunt of any injury would be felt in Kansas. Further,
though Plaintiff has not specifiedeimedium Navistar, Inc. used for its alleged statements here,
“evidence of mere placementadlvertisements in nationally digtuted papers or journals does
not rise to the level of purposeful contact watifiorum required by the Constitution in order to
exercise personal jurisdion over the advertiser®® The Court cannot find that Kansas was the
focal point of the torts alleged.

“The inquiry whether a forum State magsart specific jurisdt@n over a nonresident

defendant ‘focuses on the relationship among the defendant, the forum, and the liti§&tion.

O|d.
91Shrader v. Biddinger633 F.3d at 1244 (citation omitted).

92Federated Rural Elec. Ins. Corp. v. Kootenai Elec. Cobp F.3d 1302, 1305 (10th Cir. 1994) (citing
Williams v. Bowman Livestock Equip. Cor@27 F.2d 1128, 1131 (10th Cir. 1991)).

%Walden v. Fiore571 U.S. 277, 283-84 (2014) (quotikgeton v. Hustler Magazine, Iné65 U.S. 770,
775 (1984)).
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“For a State to exercise juristion consistent with due proceghe defendant’s suit-related
conduct must create a substanti@hnection with the forum Stat&*” Plaintiff's tort allegations
against the Navistar Defendants laakté showing purposeful direction under @adereffects
test. Having found insufficient minimum contadtse Court need not aduct the second part of
the due-process analysis by asking whether theisgenf personal jurisdiction over the Navistar
Defendants would be reasonable, and now tirtise question of whether it may exercise
general personal jurisdion on the basis of these Defendamsing registered to do business in
Kansas.

3. General Jurisdiction as to the Navistar Defendants

Plaintiff alleges in its Complaint thatighCourt has personal jurisdiction over the
Navistar Defendants because Ridi’s claims arose in Kansas, both Navistar Defendants are
registered to do business in Kansas and havgisteeed agent for service of process in Kansas,
and further both have substantsstematic and continuous cortaadth the State of Kansas.

But Plaintiff makes no specific allegationdfgent to establish that the Navistar
Defendants are subject to general persomadiction in Kansas on the basis of their
“substantial, systematic and contous” business activities withindfState. To find a defendant
subject to the general persopaisdiction of this Court becae it sells its products through a
network of independent dealerstlincludes dealers in Kansas Nmvistar, Inc. does, would be
“unacceptably grasping” under the Supreme Court’s reasoniDgimler AG v. Bauma#f?

Rather than arguing that the Navistafémelants are subject to general personal

jurisdiction in Kansas due to the naturdlodir business operatiois Kansas, Plaintiff's

%4d. at 284;see also Anzures v. Flagship Rest. G89 F.3d 1277, 1280-81 (10th Cir. 2016).
%571 U.S. 117, 138 (2014).
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arguments hinge upon the fact that the NaviB&fendants are registered to do business in
Kansas. Plaintiff contends thiatreign corporations seeking @o business in Kansas are first
required to register with the Kaas Secretary of State, andtthuch registration amounts to
constitutionally valid, expies consent tpurisdiction.

K.S.A. 8§ 17-7931 provides that “[b]efore doing me&ss in the state of Kansas, a foreign
covered entity shall registaiith the secretary of staté®” K.S.A. § 17-7931(g) provides that to
register, a foreign covered entity mgsbmit to the secretary of state

an irrevocable written consentthie foreign covered entity that
actions may be commenced agaihst the proper court of any
county where there is proper verethe service of process on the
secretary of state as proeit for in K.S.A. 60-304, and
amendments thereto, and stipulatargl agreeing that such service
shall be taken and held, in all courts, to be as valid and binding as
if due service had been madijgon the governors of the foreign
covered entity’

The Navistar Defendants do not dispute thaythre registered to do business in Kansas,
but argue that whether consdaytregistration has surviveddlSupreme Court’s decision in
Daimleris an unsettled area of lawhe Navistar Defendants urgeés Court to hold that
exercising general jurisdiction on the basis of emby-registration would be inconsistent with
Daimler, which they contend changed the landsdapanalysis of general jurisdiction by
rejecting the notion that a defendaotporation could be subject g@neral jurisdiction in every
state in which it is merely “doing business.”

In Merriman v. Crompton Corp® decided eight years before thaimler decision, the

Kansas Supreme Court held that the Kansaststegquiring certain foreign corporations to

%K.S.A. § 17-7931.
9K.S.A. § 17-7931(q).
9146 P.3d 162 (Kan. 2006).
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register required that suchrporations expressly consentgeneral personal jurisdictidf. The
Kansas Supreme Court noted that “[m]any coliaige recognized that such consent statutes
provide a basis for exercising general jurisdicti8hbecause “although parties may not waive
subject matter jurisdiction, thegay waive personal jurisdictiort®!

Merrimanis the Kansas Supreme @ts last word on the intpretation of the business
registration statute. And thisterpretation, that the statute requires express consent to general
personal jurisdiction, is one this Court must addpinding circuit preceent directs this Court
to look to Kansas law to determine whetherlibsiness registration sta¢ at issue provides a
basis for jurisdiction over gistered corporations.

While the Tenth Circuit has not addressdtether the Kansas business registration
statute constitutionally confers general persqurédiction in Kansas over a defendant who
registers to do business in the fortfthithe Tenth Circuit has histoelly followed the practice of
determining whether a foreign corporation’s registration to do business constitutes consent by
reference to the state statute gouggrsuch issue or, in some iastes, case law construing that

statutel®3

%Id. at 171 (interpreting K.S.A. § 17301, the predecessor statute ® shbstantively indistinguishable
current statute, K.8. § 17-7931(9)).

109d. at 170 (collecting cases).
109d. at 171 (citingns. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guite® U.S. 694, 703 (1982)).

2Byt seeTravelers Fire Ins. Co. v. Ranney-Davis Mercantile,3@3 F.2d 844, 846—49 (10th Cir. 1949)
(emphasis added) (finding no sound reason why a state should not have the power to compebifpoeaiions
seeking to do business in the state to submit to theijtitsd of the state for all controversies arising between the
corporation and citizens of the state).

1035eg, e.g., Budde v. Kentron Hawaii, L&65 F.2d 1145, 1147-49 (10th Cir. 1977) (relying on Colorado
law, and specifically opinions from the Colorado SupremertCand the Colorado Court 8jppeals, that the statute
constituted consent to general personal jurisdictiBajide v. Ling-Temco-Vought, In611 F.2d 1033, 1036 (10th
Cir. 1975) (relying on language of NeMexico statute and affording “great ight and credence” to the trial court’s
interpretation of the statute, based on unsettled New Méaieathat the statute did not confer general personal
jurisdiction).
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Thus, although the Tenth Circuit has maidressed whether a state can, d@mler,
require a registering foreign corporation tonsent to general personal jurisdiction without
violating the Due Process Clause, binding circuicedent directs this Court to look to Kansas
law to determine whether the business registraiatute at issue provides a basis for jurisdiction
over registered corporatiot¥'

The Kansas Supreme Court has held that state’s business registration statibes
provide for general personal jurisdiction throughgent. Although the Navistar Defendants point
out that K.S.A. § 17-7931 makes no expresstimerof consenting to psonal jurisdiction, and
further argue that the Kansas statute lacks “toitisinally required clarity” necessary to “indicate
that a corporation is consenting to suit in Kam5 the Kansas Supreme Court has definitively
spoken on the meaning of this stattffe.In registering to do busiss in Kansas, the Navistar
Defendants bore the risk that this “interptieta may be put upon [registration] by the coutt§.”
And in maintaining their registration to do business in Kansas Mecemanwas decided, the
Navistar Defendants have consahto general personal juristian in Kansas under K.S.A. 8§ 17-
7931.

It is a separate question whet the state statute satisfiage process in requiring express

consent. This Court is cognizant of the fact tfedtstate court’s assertioof jurisdiction exposes

104 Sedn re: Syngenta AG MIR 162 Corn LitigatiodDL No. 2591, Case No. 14-md-2591-JWL, 2016
WL 1047996, at *1 (D. Kan. Mar. 11, 2016) (citiRpbert Mitchell Furniture Co. v. Selden Breck Constr., 267
U.S. 213, 215-16 (1921) (state’s construction of its own statute determines the efégistodtion).

105The Navistar Defendant urge the Court to takerdlai approach as the Detare Supreme Court took
in Genuine Parts Co. v. Cepek37 A.3d 123, 139-43 (Del. 2016) (interpreting Delaware statute as providing for
personal jurisdiction over registered businesses when cafigeion arise out of their activities in Delaware). The
Court is unpersuaded. Kansas law does not require that all foreign businesses regitterstath, but only those
doing business in Kansas; and K.S.A. 817-7932 lists caésgufractivities that do not amount to “doing business”
in Kansas, including “selling through independent contract In any event it is undisputed that the Navistar
Defendants are registered in Kansas.

10%pennsylvania Fire Ins. Ca. Gold Issue Mining Co243 U.S. 93, 96 (1917).
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defendants to the State’s coercive power and is therefore subject to review for compatibility with
the Fourteenth Amendment’s Due Process Clatfée&nd, this is a question of federal 1a%.
Again, the Tenth Circuit has not addressed, paginler, whether the Kansas business
registration statute, K.S.A.B7-7931(g), constitutionally confegeneral personal jurisdiction in
Kansas over a defendant who registers to do bssim the forum. Nor has it addressed any
other state’s business registoatistatute in the context Blaimler. However, in an opinion
issued seventy years ago, the Tenth Circuit lapthe District of Kansas’s exercise of
jurisdiction over insurate corporations that had compliedwa Kansas statute requiring—as a
condition precedent to transacting business in Eswxghat such companies file an irrevocable
consent that actions could be commenced ag#iest in the proper court of any Kansas county
in which the cause of action arasein which theplaintiff resided®® The Tenth Circuit noted
that “[tlhe opinion of the Supreme Court in tkié&chell Furniture Companygase . . . indicates
that a statute relating to all caas of action, whether growing aftbusiness transactions within
or without the stateyould be valid.*!° Even assuming that the “the business transacted in
connection with the[] policies was done in Oklahorid the Tenth Circuit found “[n]Jo sound

reason . . . why the state should not have poweoitapel foreign corporations seeking entrance

10’Goodyear Dunlop Tires Operations, S.A. v. Brosé4 U.S. 915, 918 (2011) (citimgt’| Shoe Co. v.
Washington326 U.S. 310, 316 (1945)).

1085eeBrown v. Lockheed Martin Corp814 F.3d 619, 626 (2d Cir. 2016) (“If the state has purported to
exercise jurisdiction over the foreign corporation, thenghestion may arise whether such attempt violates the due
process clause or the interstate commerce clause fefdibal constitution. This is a federal question and, of
course, the state authorities are not controlling. But igjisestion that is not reached for decision until it is found
that the State statute is broad enotmassert jurisdiction over the defendant in a particular situation.” (quoting
Arrowsmith v. United Press Inf'B20 F.2d 219, 222 (2d Cir. 1963))).

09Travelers Fire Ins. Co. v. Ranney-Davis Mercantile,3@3 F.2d 844, 849 (10th Cir. 1949).

119d. at 848 (citingRobert Mitchell Furniture Co. v. Selden Breck Constr., @67 U.S. 213, 215-16
(1921)).

113d. at 847.
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to the state to agree that while engagealisiness under such licensige state court should
have jurisdiction of all controversies angibetween it and theti@ens of the state!*?

Consent jurisdiction was recdgad by the Supreme Courtlennsylvania Fire Insurance
Co. v. Gold Issue Mining C&'3in which the Court held that jurisdiction arising from the forum’s
requirement of consent to service of procedsndit deprive a foreign surance company of due
process even though the consent wasritg apparent contact with the forudf.

AlthoughPennsylvania Firdnas not been expressly overruled, there is a split of authority
as to its continued viability. As the Kansagp&me Court noted, some courts have determined
that if consent is the sole ground for the exerofgerisdiction, this does not comport with due
process, concluding thtte due process holding Rennsylvania Firevas implicitly overruled
by International Shoe C&'°

In Daimler, the Supreme Court has undoubtedly naew the scope of general personal
jurisdiction such that a corporadefendant will typically only beubject to such jurisdiction in
its place of incorporation argtincipal place of busines& except in the “exceptional case”
where the defendant’s operations in the foruen“ao substantial and of such a nature as to
render the corporation at home in that Staté.However, the Supreme Court’s only mention of

the concept of consent jurisdictionxaimler was in the context of differentiating precedent

124,

11943 U.S. 93 (1917).

14d. at 95.

13\erriman v. Crompton Corpl146 P.3d 162, 17475 (Kan. 2006) (citations omitted).
18Daimler AG v. Baumarb71 U.S. 117, 137 (2014itation omitted).

117d. at 139 n.19.
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discussing the requirements for general jurisolicfrom cases in which the defendant had
“consented to suit in the forum?®

The Navistar Defendants maintain thaséd on the Supreme Court’s substantial
curtailment of the exercise of general jurisdictioaimler, a majority of courts to consider the
issue since that decision hav@geoted consent-by-registratias a constitutionally-sound basis
for general jurisdiction. Even befoBaimler, the circuits courts wersplit “as to whether . . .
consent-by-registration is still a viable basispersonal jurisdiction, or whether it has been
subsumed by the ‘minimum-contacts’adysis subsequently introducedlirternational Shoe
Co. v. State of Washington, Officdlsfemployment Compensation & Placem@&zi6 U.S. 310
(1945).119

But, as Judge John Lungstrum notethime: Syngenta AG MIR 162 Corn Litigatiéf?
certain circuit court cases finding that “memmpliance with a regisdtion statute does not
support jurisdiction . . . are of little persuasivéueabecause the courts did not directly address
the issue of consent or the relavSupreme Court jurisprudencE? For example, the Second

Circuit found that “in the absence of a clear legislative statement @eifihiive interpretation

18d. at 129 (“[The Court’s] 1952 decision Rerkins v. Benguet Consol. Mining @Gemains the textbook
case of general jurisdiction approprigtekercised over a foreign corporatitwat has not consented to suit in the
forum” (alteration in original) (emphasis added) (quot®godyear Dunlop Tires Operations, S.A. v. Bro&év
U.S. 915, 928 (2011))yee also Burger King Corp. v. Rudzewi#t?l U.S. 462, 472 (1985) (noting, in specific
jurisdiction analysis, that “[w]here a forum seeks to assert jurisdiction over an out-of-state defdradhas not
consented to suit therthis ‘fair warning’ requirement is satisfied if the defendant has ‘purposefully directed’ his
activities at residents of the forum and the litigation results from alleged injuries that ‘arise out of or relate to’ those
activities” (emphasis added) (footnote omitted) (citations omitted)).

19Takeda GmbH v. Mylan Pharms. In€iv. Action No.: 15-3384 (FLW)(DEA), 2016 WL 146443 at *3
(D. N.J. Jan. 12, 2016) (comparikglloway v. Wright & Morrissey, In¢739 F.2d 695, 697 (1st Cir. 198Bgne
v. Netlink, Inc, 925 F.2d 637, 640 (3d Cir. 199Knowlton v. Allied Van Lines, Inc900 F.2d 1196, 1200 (8th Cir.
1990), anKing v. Am. Fam. Mut. Ins. G632 F.3d 570, 574 (9th Cir. 2011) wiatliff v. Cooper Labs., Inc444
F.2d 745, 748 (4th Cir. 1972)Venche Siemer v. Learjet Acquisition Cpg66 F.2d 179, 183 (5th Cir. 1992), and
Wilson v. Humphreys (Cayman), Ltd16 F.2d 1239, 1245 (7th Cir. 1990)).

120MDL No. 2591, Case No. 14-md-2591-JWL, 2016 WL 1047996 (D. Kan. Mar. 11, 2016).

21d. at *2(citing Ratliff, 444 F.2d at 748)\ilson 916 F.2d at 124%onsol. Dev. Corp. v. Sherritt, Inc
2016 F.3d 1286, 1293 (11th Cir. 2000)).
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by the Connecticut Supreme Court and in ligihtonstitutional concerns,” the Connecticut
statute at issue did nogquire registering corpations to “submit to the general jurisdiction of
Connecticut courts!#? Although the Second Circuit statedtla state statute requiring consent
might present “a more difficult constitutional question about the validity of such consent after
Daimler,” it left open the possibilityhat “a carefully drawn state statute that expressly required
consent to general jurisdiction as a conditioradareign corporation’s doing business in the
state . . . might well be constitutionaf?® Similarly inAM Trust v. UBS A@®?* Gulf Coast Bank
& Trust Co. v. Designed Conveyor Systems, L,}2GndWaite v. All Acquisition Corg?® the
Ninth, Fifth, and Eleventh Circts found that the California,duisiana, and Florida statutes,
respectively, did not require thidte foreign corporation consentgeneral personal jurisdiction
as a condition of doing businesdiire state. And the Eleventh Circuit further remarked that
“[tlogether,Pennsylvania FireandRobert Mitchell Furniture Co. . . establish that whether
appointing an agent for service of procedsjacts a foreign defendant to general personal
jurisdiction in the forum dependspon the state statutory langesand state court decisions
interpreting it.*2” In short, these poS&taimler circuit court decisions are inapposite.

Thus, although the Tenth Circuit has maidressed whether a state can, damler,

require a registering foreign corporation tonsent to general personal jurisdiction without

22Brown v. Lockheed Martin CorB14 F.3d 619, 641 (2d Cir. 2015ee alscAM Trust v. UBS AE681
F. App’x 587 (9th Cir. 2017) (California statute does not require consent to general pgnssaiation); Gulf
Coast Bank & Tr. Co. v. Designed Conveyor Systems, |.I1C F. App’x 394 (5th Cir. 2017) (Louisiana statute
does not require consent as a condition of doing business in the state).

12%Brown, 814 F.3d at 640-41.

129681 F. App'x 587 (9th Cir. 2017).

125717 F. App’x 394 (5th Cir. 2017).

126901 F.3d 1307 (11th Cir. 2018rt. denied139 S. Ct. 1384 (2019).
27d. at 1319.
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violating the Due Process Clause, binding circuicedent directs this Court to look to Kansas
law to determine whether the business registraiatute at issue provides a basis for jurisdiction
over registered corporations. Furthermore, mjiveat the Kansas stagurequires consent to
general personal jurigdtion, and absent #uwority holding thatPennsylvania Fireor Robert
Mitchell have been overruled, this Court concludes the Kansas registration statute comports
with the Due Process Clause in requirgosent to general personal jurisdiction.

The Court agrees with the sousdllysis of Judge Lungstrumiimre: Syngenta AG MIR
162 Corn Litigationt?® in which he concluded that (1) the Supreme Court had not overruled
Pennsylvania Fireand other cases sanctioning consbewtregistration, either explicitly or
effectively by adoptingnternational Shos minimum-contacts standaté’ (2) various federal
circuit courts had endorsed the ceptof consent by registration sineéernational Shog3° and
(3) “the Court inDaimler distinguished its gendrgurisdiction jurisprudence from instances of
consent to suit, thereby undermining any argumenthtiea€Court intended tepeak to the issue of
consent in discussing genejadisdiction in that case!®!

Moreover, as recently explained by a federakigisfudge in the Disict of New Mexico
in another case involving Navistar, Inc.:

Navistar may be correct that cems by registration conflicts with

the spirit ofDaimler. Nevertheless, thegeonsent-by-registration]
statutes were specifically endorsedPennsylvania Firand in the

128IDL No. 2591, Case No. 14-md-2591-JWL, 2016 WL 1047996 (D. Kan. Mar. 11, 2016).

29d. at *2 (citingOlberding v. Ill. Cent. R. Cp346 U.S. 338, 341-42 (1958)s. Corp. of Ir., Ltd. v.
Compagnie des Bauxites de Guing®e6 U.S. 694, 704 (198Bendix v. Autolite Corp. v. Midwesco Enters.,.Inc
486 U.S. 888 (1988)).

139d. (citations omitted).

B3Yd. (citing Forest Labs., Inc. v. Amneal Pharms. LI@ivil Action No. 14-508-LPS, 2015 WL 880599,
at *13 (D. Del. Feb. 26, 2015)Bee als®&nyder Insurance Services, Inc. v. Sdbase No. 16-CV-2535-DDC-
GLR, 2016 WL 6996265, at *3—4 (D. Kan. Nov. 30, 2014K; Steel Corp. v. PAC Operating Ltd. Partnership
Case No. 2:15-CV-09260-CM-GEB, 2017 WL 331428t *3—4 (D. Kan. Aug. 3, 2017But se€2000
International Ltd. v. Chamberdlo. 99-2123-JTM, 2000 WL 1801835, at *4 (D. Kan. Nov. 6, 2000) (decided six
years befordlerriman).
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Buddecases as a constitutional means of exercising general
personal jurisdiction over foreign guorations. It is even possible
that the Tenth Circuit or theureme Court will at some point
deem consent by registration statutes . . . unconstitutional. But
until that happens, a lower court should not, “on its own authority .
. . take[] the step of renouncing [Supreme Court precedent].”
Rodriguez de Quijas v. Shearson/Am. Express, 490 U.S. 477,
484,109 S. Ct. 1917, 104 L.Ed.2d 526 (1989). “If precedent of
[the Supreme] Court has direct #ipation to a case, yet appears to
rest on reasons rejected in sootieer line of decisions, the [lower
court] should follow the case whictirectly controls, leaving to

[the Supreme] Court the prerogative of overruling its own
decisions.”1d.132

In the absence of specific guidance from thnited States Supreme Court or the Tenth
Circuit to the contrary, this Court will notstegard Supreme Court precedent finding consent by
registration valid “based on spéation about how the [Suprem€purt might view jurisdiction
in contexts other than that discusse®aimler.”33
V. Motions to Dismiss for Failue to State a Claim

A. Economic Loss Doctrine

Based on the facts drawn from the Complaint and allegiant to the legal standards for
motions to dismiss under Rule 12(b)(6), the Court fimdb@ncludes as follows.

Both Allstate and the Penske Defendants ntowdismiss Plaintiff’s tort claims against
them on the basis that such claims are bdwyetthe economic loss doctrine. In addition to
claims sounding in contract and quasi-contE&intiff brings claimsagainst Allstate for
fraudulent concealment, fraud in the inducemeagligent misrepresentation, negligence, and

deceptive trade practices under the Texas DTPlintiff's only claims against the Penske

Defendants are for fraudulent concealméatjdulent inducement, and negligence.

132Schmidt v. Navistar, Inc18cv321 KG/KBM, 2019 WL 1024285, at *6 (D.N.M. Mar. 4, 2019) (first
alteration addedgppeal docketedNo. 19-701 (10th Cir. June 3, 2019).

139n re: Syngenta2016 WL 1047996, at *3.
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Allstate argues that because Plaintif lsdleged the existence of a contractual
relationship with Allstate in its Complairthe economic loss doctrine bars Plaintiff from
conflating a contract-based claim into a tort theafryecovery. While Plaintiff has not alleged a
contract with the Penske Defendants, the Relsefendants also arguhat the economic loss
doctrine should bar Plaintiff's tort claims agditteem because those claims attempt to avoid the
privity requirements under warranty law and because Plaintiff's fraudeglidyence allegations
concern the quality and charactéads of the trucks, and are thusrinsic to its contract claims,
which it has made against Allstate.

In its fraud claims, Plaintiff alleges thlabth Allstate and the Penske Defendants
misrepresented the trucks’ quality, condition, aricibdity, and intentionally failed to disclose
information regarding the truckdefective condition, knowing andtending that Plaintiff would
rely upon such representations and omissimmeciding to purchase the trucks. biothits
negligent misrepresentation andyhigence claims, Plaintiff allegebat Allstate and the Penske
Defendants breached their duty to exercise reag®oale and to not misrepresent the trucks’
guality, condition, and reliability. Finally, its state statutory conmer-protection claim
against Allstate, Plaintiff alleges that Allstat&isowing and intentional misrepresentations and
omissions when selling and warranting theks constituted unlawful, deceptive acts in
violation of the Texas DTPA, and seeks damagterney fees, and all other relief allowed
under that act.

Before the Court can determine whethermlitis fraud and negligence claims are

barred by the economic loss doctrittee Court must decide whiahate’s law applies to those

39



claims. “[A] federal court sittig in diversity must apply the substive law of the state in which
it sits, including the forum ate’s choice-of-law rules-®*

Plaintiff states that Kansas law appliedistate makes no argumerggarding choice of
law but relies exclusively on Kansas cases in agytor the dismissal of Rintiff's tort claims.
The Penske Defendants note that there coul dugestion as to wetther Pennsylvania law
applies, given that Penske Defendants are logatBénnsylvania and the bills of sale were
signed there. But, the Penske Defendants fuablkenowledge that the Cdureed not engage in
a choice of law analysis on this point, becaosth Kansas and Pennsylvania recognize the
economic loss doctrine in the commat@roduct-liabilty context.

Where the outcome of a dispute would besémme under the laws of either state, the
Court need not decide the cbcif and may apply Kansas lal#? But the Court reserves
judgment on whether the outcome would betbame under Pennsylvania and Kansas law,
finding that another rule supports the applicatioKafsas law to Plaintiff's tort claims against
both Allstate and the Penske Defendants.

Kansas courts have consislg applied the doctrine déx loci delictito determine

choice of law in tort casé$® Under this rule, the law of the state where the tort occurred

134Boyd v. Rosene & Assocs., Inc. v. Kan. Mun. Gas Ag&fgyF.3d 1351, 1352-53 (10th Cir. 1997)
(citing Klaxon Co. v. Stentor Elec. Mfg. €813 U.S. 487, 495-97 (194 Barrett v. Tallon 30 F.3d 1296, 1300
(10th Cir. 1994)).

1355ee Brenner v. Oppenheimer &.Cé4 P.3d 364, 372 (Kan. 2002) (citiByutts v. Phillips Petroleum
Co., 732 P.2d 1286, 1291 (Kan. 1983st. denied487 U.S. 1223 (1988)Howard v. Ferrellgas Partners, L.P92
F. Supp. 3d 1115, 1123 (D. Kan. 2015) (citation omitted).

1365ee Brown v. Kleen Kut Mfg. C@14 P.2d 942, 944 (Kan. 1986) (citivgDaniel v. Sinn400 P.2d
1018 (Kan. 1965)).ing v. Jan’s Liquors703 P.2d 731, 735 (Kan. 1985) (citations omitt&ijchie Enters. v.
Honeywell Bull, Ing 730 F. Supp. 1041, 1046 (D. Kan. 1990) (citations omitted). For contract claines line
contractusdoctrine applies, requiring the Court to apply the dfthe state where the contract is made. A contract
is made where the last act necessary for its formation oc8eesFound. Prop. Invs., LLC v. CTP, L1159 P.3d
1042, 1046 (Kan. Ct. App. 2007) (citations omitted).
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controlst®*” However, where the injury occurs in Kassand the negligenttasccurs in another
state, the law of the placé injury controls because it isdHast act necessary to complete the
tort.13® “When a person sustains loss by misrepregin, ‘the place of the wrong is where the
loss is sustained,’” not where timésrepresentations were madé®”“The law of the place where
the ‘effects’ of a misrepreatation were felt controlst*® Because the effects of the defendants’
alleged fraud and negligence were felt bgiRiff in Kansas, Kansas law appli€'s.

The economic loss doctrine‘ia judicially created dodine that sets forth the
circumstances under which a tort action is prohibited if the only damages suffered are economic
losses.®*2 “In its original form, the economic los®ctrine simply prohibited a commercial
buyer of defective goods from suing in negligencstrict liability when the only injury
consisted of damage to the goods themsel/€sSince the doctrine’s adoption by the United

States Supreme CourtHast River S.S. Corp. v. Transamerica Delaval, }ffccourts have

13Brown, 714 P.2d at 944.

539d.; Ling, 703 P.3d at 739lerriman v. Crompton Corp146 P.3d 162, 180 (Kan. 2006) (citation
omitted).

L9Atchison Casting Corp. v. Dofasco, In889 F. Supp. 1445, 1456 (D. Kan. 1995) (quoRagmark
Indus., Inc. v. Stempl&14 F. Supp. 460, 464 (D. Kan. 1988pge also Cinema Scene Mktg. & Promotions, Inc. v.
Calidant Capital, LLC Case No. 2:16-CV-2759-JAR, 2017 WL 3730453 (D. Kan. Aug. 30, 2017) (citing
Raymark Indus., Inc714 F. Supp. at 46&eitter v. Schoenfel678 F. Supp. 831, 836 (D. Kan. 198&jtchie
Enters, 730 F. Supp. at 1046 (stating that under the doctritexddci delictj “Kansas law would govern the
plaintiff's fraud claim”).

40Atchison Casting Corp889 F. Supp. at 1456 (quotiSgitter 678 F. Supp. at 836).

41A(Istate makes no separate argument regardingheh@&aintiff's Texas DTPA claim, which arises
under a Texas state statute, is ath@b recovery that should be barred by the economic loss doctrine. For the
purposes of the choice-of-laanalysis, the Court views this claim as “moaesely analogous to a common law tort
claim for fraudulent misrepresentatiand therefore subject to the choicdax analysis for tort claims.In re
Bridgestone/Firestone, Inc. v. Tires Prods. Liab. Ljtiph5 F. Supp. 2d 1069, 1078 n.6 (S.D. Ind. 2001) (“Courts
consistently examine the specific claims made in Biquéar case to determine whether a claim under a consumer
protection statute should be treated &mtor a contract action for choice of law purposes.” (citations omitted)).

14David v. Hett 270 P.3d 1102, 1105 (Kan. 2011) (quotindem. Ins. Co. v. Am. Aviatip891 So. 2d
532, 536 (Fla. 2004)).

¥Rinehart v. Morton Bldgs., Inc305 P.3d 622, 627 (Kan. 2013) (citation omitted).
144476 U.S. 858, 868—76 (1986).
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extended its application beyondetbommercial product-liabilitgphere to preserve the
distinctions between otract and tort law?®
In David v. Hetf!“® the Kansas Supreme Court htdt the economic loss doctrine

did not bar a homeowner’s claims to recover economic

damages caused by negligently performed residential

construction servicedDavid observed the trend in other

jurisdictions tdimit application ofthe economic loss

doctrine to situations where the injury complained of

cannot be traced back to a tdtity arising independent of

contact!4’
Two years later, ilRinehart v. Morton Buildings, Ing*® the Kansas Supreme Court upheld the
Kansas Court of Appeals deanithat the economic loss doctidid not bar the plaintiffs’
negligent misrepresentation claims, which wieased on the defendant’s statements that it
would complete a pre-engineered buildingtfe plaintiffs’ home ad business in a timely
manner, that the building would accommodate thmpffs’ needs, and that the building would
meet or exceed industry standattfsBut the Kansas Supreme@t did not basés ruling on
lack of privity, as the Court of Appeals ditf. Rather, the Kansas Supreme Court determined

that the plaintiffs’ negligent misrepresentaticlaims were not barred by the economic loss

doctrine because the duty at issue aroseratghafrom the contract by operation of 1&%.

Rinehart 305 P.3cht 628—29 (citations omitted).
146270 P.3d 1102 (Kan. 2011).

M7BHC Dev., L.C. v. Bally Gaming, In@85 F. Supp. 2d 1276, 1287 (D. Kan. 2013) (cibayid, 270
P.3d at 1105-11).

18305 P.3d 622 (Kan. 2013).
149d. at 625-32.
1505ee id at 62627, 632.

BlSee idat 632;see also Corvias Military Living, LLC v. Ventamatic, 897 P.3d 441, 446 (Kan. Ct.
App. 2017) (quotindRinehart 305 P.3d at 622).
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Relying onRinehart this Court recently held i@inema Scene Marketing & Promotions,

Inc. v. Calidant Capital, LL&?that neither the plaintiffs’ rifigent misrepresentation nor

fraudulent misrepresentation claimsraéarred by the economic loss doctritieln Cinema

Scenethe plaintiffsalleged that the defendants liednduce them to sign a buy-out letter of

intent, despite the defendants having neithermoney nor the intent to buy Plaintiffs’

business® In finding the economic loss doctrine no bathe plaintiffs’ tortclaims, this Court

explained:

The KSC [Kansas Supreme Courtleed contractual privity as a
basis to determine whether the economic loss doctrine applies
because it is not an elementeomisrepresentation claim and
because the Uniform Commerc@bde does not displace fraud
and misrepresentation claims. eTKSC noted that such a bright-
line rule would have wide-rangingpnsequences. The KSC stated
the better approach was to fgoon the nature of the negligent
misrepresentation tort. After tiog the elements of negligent
misrepresentation restricted lifityi by imposing a legal duty only

in limited circumstances, the KSC ultimately held “negligent
misrepresentation claims are not subject to the economic loss
doctrine because the duty at issrises by operation of law and
the doctrine’s purposes are not furthered by its application under
these circumstances.” Becausis tlationale applies equally to
fraudulent misrepresentation claims, the Court concludes
fraudulent misrepresentation claims based on a breach of duty by
operation of law are not subjectthe economic loss doctrite.

Similarly relying uporRinehart Judge Kathryn Vratil of ik District found—in a case

involving gambling software that did not perfoas expected—that the economic loss doctrine

152Case No. 2:16-CV-2759-JAR, 2017 WL 3730475 (D. Kan. Aug. 30, 2017).
153, at *5.
154See id at *1-2.

159d. at *4 (citations omitted) (quoting and citiRinehart 305 P.3d at 632—-33ee als®Am. Maplan
Corp. v. Heibei Quanen High-Tech Piping 08ase No. 17-1075-JTM, 2018 WL 3240970, at *6 (D. Kan. July 3,
2018) (stating that “the Kansas Supreme Court has determined that the economic loss doctintepdeeade an
action for negligent misrepresentation,” and “that the rationdRrighart'applies equally to fraudulent
misrepresentation claims.” (quotir@inema Scene Mktg. & Promotions, In2017 WL 3730475, at *4) (citing
Rinehart 305 P.3d 622)).
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did not bar the plaintiffs’ negligent misrepresaiin claim where the contract claim arose from
defendant’s alleged failure firovide software and to reseothe software to good working
order, as promised in the agreement, but the misrepresentation claim was based on the
defendant’s alleged negligence in conveying inadeurdormation before plaintiffs entered into
the agreemerif®

The Penske Defendants and Allstate argueltbeduse Plaintiff’'s contract with Allstate
was for the sale of “good, reliable” trucks that been “fleet-maintained,” claims arising from
Allstate’s and the Penske Defendants’ allegaddulent and negligent srepresentation of the
quality or character ahe trucks are barred by the ecomoioss doctrine. The Penske
Defendants rely heavily on the Third Circuit cas&\rwinski v. Ford Motor Compaty’ in
which the plaintiffs alleged that Ford conaghimaterial information from consumers while
marketing vehicles with defective transmissiéi¥sThe Third Circuit held that the economic
loss doctrine barred the plaintiffs’ fraudulent conoeait claims, finding thahe plaintiffs were
“unable to explain why contractmedies are inadequate toyide redress when the alleged
misrepresentation relates to the quatitycharacteristicsf the goods sold*®® As noted by the
Penske Defendants, the Kas<Court of Appeals cited/erwinskiwith approval inLouisburg
Building & Development Co., L.L.C. v. Albrigff—a case also reliegpon by Allstate— in
holding that “the distdt court properly appd the economic-loss doctrine to preclude the

Albrights’ fraud-in-the-inducement claim, wiisought only to turn a standard breach-of-

SBHC Dev., L.C. v. Bally Gaming, In@85 F. Supp. 2d 1276, 1288 (D. Kan. 2013).
157286 F.3d 661 (3d Cir. 2002).

159d. at 664.

159d. at 679-81.

160252 p.3d 597 (Kan. Ct. App. 2011).
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contract claim into a tort claimt® However, on remand from the Kansas Supreme Court with
instructions to reconsider teeonomic loss doctrine in light 8favid v. Hett the Kansas Court

of Appeals reversed the digtricourt’s judgment in favor of the defendant on the fraudulent
inducement claim and remanded the case for further proceééfings.

The Court is convinced th&inehartapplies here. While it is true tHainehartdoes not
involve representations abahe quality or characteristicd commercial goods, that case
ultimately turned upon the nature of the tort irstion, rather than the goods and/or services at
issue in the contract. Although the scopéhefeconomic-loss doctrine is still unfolding, the
Court agrees with Plaintiff that théansas Supreme Cdig decisions in David andRinehart
provide clear guidance® The Kansas Supreme CourtRmehartbased its “decision on the
nature of the negligent misrepresentation, totich contains its own scope-of-liability
limits,”%4 and the same result appears warrantee. h€hus, Allstats and the Penske
Defendants’ motions to dismiss on the basithe economic loss doctrine are denied.

B. Unjust Enrichment Claim Against Allstate

Allstate cursorily argues fdhe dismissal of Count XI\Rlaintiff's unjust enrichment

claim, on the basis that quagirdractual remedies are not available where “an enforceable

183d. at 624.

163 ouisburg Bldg. & Dev. Co., L.L.C. v. Albrigi#81 P.3d 1146, 2012 WL 3289940, at *2 (Kan. Ct. App.
Aug. 10, 2012) (unpublished table opinion). Allstate also cites the c&wmwahee County, Kansas v. Daimler
Trucks North America LLNo. 15-4006-RDR-KGS, 2015 WL 1299355 (D. Kan. Mar. 23, 2015), for the argument
that “[u]nder the economic loss doctrine, a plaintiff seeking recovery for economic losses onlyt, pesonal
injuries or damage to other property, cannot proceed under theories sounding in tort.9 &at3 2quoting
Shawnee Cty., Kam2015 WL 1299355, at *2). That case, heer makes no mention of the Kansas Supreme
Court’s decision iRinehart nor does it appear to have involved the type of negligent and fraudulent
misrepresentation claims at issue hedeeShawnee CtyKan., 2015 WL 1299355, at *1 (stating that the plaintiff
alleges claims for negligence, strict liability, breackvafranty, and breach of imptlavarranty of merchantability
and fitness for an intended purpose).

183Doc. 40 at 14.
184Rinehart v. Morton Bldgs., Inc305 P.3d 622, 627 (Kan. 2013).
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express contract regulates thiatiens of the parties with respect to the disputed is¥de.”
Plaintiff fails to address Allstate’s single-pgraph argument for the dismissal of the unjust
enrichment claim, and the Court cannot deteemvhether Plaintiff missed Allstate’s brief
argument—which appears under a heading that expressly mentions Counts IX through XIlI but
not Count XIV—or whether Plaintiff simplgoes not oppose the dismissal of its unjust
enrichment claim. Allstate makes no mention &f dimjust enrichment claim in its reply brief.

Unjust enrichment falls undéne category of quantum mérand restitution, and these
“are not available theories of recovery wteewalid, written contract addressing the issue
exists.’%6 |t is true that “our couthas dismissed claims premismul quasi-contract theories . . .
when the parties do not dispute the existenaewfitten contract garning the controversy-#’
However, “[tlhe Federal Rules of Civil Procedymvide that ‘relief irthe alternative or of
several different types may be demandééfand “a party may set forth two or more statements
of a claim or defense alternataly hypothetically, either in oneoant or defense or in separate
counts or defenses®

Plaintiff here alleges in itsnjust enrichment claim and elsewhere that Allstate falsely

represented the trucks to be good, reliableksubat had been fleataintained. Unjust

PDoc. 29 at 15 (quotingce Corp. v. Hamilton Sunstrand, Ind44 F. Supp. 2d 1165, 1171 (D. Kan.
2006)).

8ce Corp 444 F. Supp. 2d at 1170 (citiBgitvic Soft Drinks, Ltd. v. ACSIS Techs., Ji¢o. 01-2243—
CM, 2004 WL 1900585, at *2 (D. Kan. June 8, 2004¢e alsd-usion, Inc. v. Neb. Aluminum Castings, Ji834
F. Supp. 1270, 1275 (D. Kan. 1996) (citations omitted).

%Tronsgard v. FBL Fin. Grp., Inc312 F. Supp. 3d 982, 1008 (D. Kan. 2018) (ciffmgion, Inc, 934 F.
Supp. at 1275Regal Ware, Inc. v. Vita Craft Car®B53 F. Supp. 2d 1146, 1150-51 (D. Kan. 2006)).

%8 ce Corp, 444 F. Supp. 2d at 1171 (quoti@ghen v. LockwoqdNo. 02-2246-CM, 2003 WL 21384313,
at *3 (D. Kan. June 12, 2003peeFed. R. Civ. P. 8(a).

189d. (quotingCohen 2003 WL 21384313, at *3)ee also Moore v. Climate CorCase No. 15-4916-
DDC-KGS, 2016 WL 4527991, at *7 (D. Kan. Aug. 30, 2016) (“[T]he parties here have not stipulated to the
existence of an enforceable contradineen plaintiffs and each defenda®o plaintiffs may plead an unjust
enrichment claim as an alternative to the@ach of contract clad.” (citation omitted)).

46



enrichment may be an available remedy “if thatract is void, unenfceable, rescinded, or
waived by the party seeking to recovéf?’At this time, without the benefit of more fulsome
briefing on the issue—including briefing on whistate’s law should apply—the Court declines
to dismiss Plaintiff's unjust enrichment clafrii.

C. Negligence Claim Againsthe Penske Defendants

In the final count of its Complaint, Plaifftasserts a negligenceaoin against the Penske
Defendants, alleging that as the seller of usacks, Penske owed future purchasers such as
Plaintiff a duty not to misrepresent the qualitgndition, or reliability of the trucks it sold, and
that the Penske Defendants breached this diig Penske Defendardsgue that this claim
must be dismissed because Plaintiff has failetetoonstrate that the Penske Defendants owed it
any such duty. The Penske Defendants contend that no such duty can exist because Plaintiff was
not a party to the transaction between PenskeKkTteasing Co., L.P. and Allstate, and because
Plaintiff has not specificallplleged that the Penske Defendants intended to make any
representation to Plaintiff ortended that Allstate relay anypresentation to Plaintiff.

Kansas “has adopted the tort of negligemsrepresentation as described in the
Restatement (Second) of Torts § 552 (1976).That Restatement provision provides:

(1) One who, in the course of his business, profession or
employment, or in any other transaction in which he has a

9ce Corp, 444 F. Supp. 2d at 1171 (citiBgitvic Soft Drinks 2004 WL 1900584, at *2%ee also Mendy
v. AAA Ins, Case No. 17-2322-DDC-GLR, 2017 WL 24628, at *7 (D. Kan. Oct. 5, 2017) (citinge Corp, 444 F.
Supp. 2d at 1170-71).

"“Kansas follows the factors set forth in the Restatement (Second) of Conflict of Law, § 221 to determine
the law governing a quasi-contrataim of unjust enrichment.Johnson v. Simonton Bldg. Prods.,.|i¢o. 08-
2198-CM-DJW, 2011 WL 251435, at *4 (Ban. Jan. 26, 2011) (citations omittesge also Sunbird Air Servs.,
Inc. v. Beech Aircraft CorpCiv. A No. 89-2181-V, 1992 WL 193661, at *7 (D. Kan. July 15, 1992). Allstate
makes no argument regarding which state’s law should appleciding its motion to dismiss Plaintiff's unjust
enrichment claim.

YZRinehart v. Morton Bldgs., Inc305 P.3d 622, 630 (Kan. 2013) (citivhler v. Keenan Real Estate,
Inc., 876 P.2d 609 (Kan. 1994)). Under the choice-of-law analysis set forth above ih.RArt Kansas law
applies to Plaintiff's negligenceaim against the Penske Defendants.
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pecuniary interest, supplies fal;iformation for the guidance of
others in their business transactions, is subject to liability for
pecuniary loss caused to them bgithustifiable reliance upon the
information, if he fails to exercise reasonable care or competence
in obtaining or communicating the information.

(2) Except as stated in Subseanti3), the liability stated in
Subsection (1) is limited to loss suffered

(a) by the person or one aflimited group of persons for
whose benefit and guidanbe intends to supply the
information or knows that the egient intends to supply it;
and

(b) through reliance upahin a transactin that he intends
the information to influence dmows that the recipient so
intends or in a substantially similar transaction.

(3) The liability of one who is under a public duty to give the
information extends to loss sufférby any of the class of persons
for whose benefit the duty is credtén any of the transactions in
which it is intended to protect thelf?.

Contrary to the Penske Defendants’ agsertPlaintiff does allege that the Penske
Defendants made misrepresentations to Allstaie tive knowledge that Allstate would resell the
trucks at issue to Plaintiff* Further, the Comment on Subsection (2) provides:

[1]it is not required that the persamo is to become the plaintiff

be identified or known to the defdant as an individual when the
information is supplied. It isnough that the maker of the
representation intends it to reaad influence either a particular
person or persons, known to him, or a group or class of persons,
distinct from the much largedass who might reasonably be
expected sooner or later to have access to the information and
foreseeably to take some actiarreliance upon it. It is enough,
likewise, that the maker ofélrepresentation knows that his
recipient intends to transmit the information to a similar person,
persons or group. It is sufficienh, other words, insofar as the
plaintiff's identity is concered, that the maker supplies the
information for repetition to a certain group or class of persons and
that the plaintiff proves to be one of them, even though the maker

"Restatement (Second) of Torts § 552 (1976).
Doc. 1 11 25, 97-100, 265.
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never had heard of him by name when the information was
givenl’™

The Court agrees with Plaintiff that it hadfsiently alleged a duty under 8§ 552. Plaintiff has
alleged that the Penske Deéants knew that Plaintiff was“person or one of a limited group of
persons for whose benefit and guidance Raaske Defendants] intend[ed] to supply the
information or [knew] that [Astate] intend[ed] to supply it'*® The Penske Defendants’ motion
to dismiss is denied as Riaintiff’'s negligence claim.

D. Sufficiency of Fraud Allegations

Both Allstate and the Penske Defendants ntowismiss Plaintiff’s fraud claims against
them on the basis that Plaintiff has not pleaiti@de claims with the particularity required by
Fed. R. Civ. P. 9(b)’" Rule 9(b) provides that “[ijn aligng fraud or mistake, a party must state
with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge,
and other conditions of a person’s mind may llegad generally.” Rule 9(b)’'s heightened
pleading requirements allow “the defending partptepare an effective response to charges of
fraud and to protect the mding party from unfounded alges of wrongdoing which might
injure its reputation and goodwilt.®

Rule 9(b) does not, however, supplant thagples of notice pleading under Rule 8,

“which calls for pleadings to bBsimple, concise, and direct, . and to be construed as to do

1Comment h to Restatement (Second) of Torts § 552.
1"®Restatement (Second) of Torts § 552(2)¢agE alsdRinehart 305 P.3d at 630.

"'SeeSeattle-First Nat'l Bank v. Carlsted800 F.2d 1008, 1011 (10th Cir. 1986) (citation omitted)
(motion to dismiss for failure to satisfy Rule 9(b) requieais is treated as a Rule 12(b)(6) motion to dismiss for
failure to state a claim).

1"8BJack & Veatch Int'l Co. vWartsila NSD N. Am., IncNo. Civ.A. 97-2556-GTV, 1998 WL 264738, at
*2 (D. Kan. May 21, 1998) (quotinGattlemen’s Livestock Auction, Inc. v. Walrdth. Civ.A. 95-2404-EEO, 1996
WL 223918, at *1 (D. Kan. Apr. 3, 1996)).

49



substantial justice.*”® “In cases with allegations of fud or mistake, the court reads the two
rules in conjunction®® Thus, to satisfy Rule 9(b), “a cotamt alleging fraud [must] ‘set forth
the time, place and contents of the false reptatien, the identity of the party making the false
statements and the consequences ther&3fIn other words, the alleging party must specify
the ‘who, what, where, and when of the alleged fralff.”’Further, “[w]hen allegations of fraud
implicate an agency relationship, courts haveatkx) the pleading standard for agency to that
of Rule 9(b).183

Allstate argues that Plaintiff has failedgiead fraud with the reguad particularity with
respect to its claims for fraudulent concealmérayd in the inducement, and deceptive trade
practicest®* While Plaintiff alleges that Allstate peesented that the trucks at issue were good,
reliable trucks that had beéleet-maintained, it is true théte Complaint lacks allegations
concerning the who, where, and when of #ilieged fraud as required by Rule 9®).In
response to Allstate’s motion tlismiss, Plaintiff argues thdthas provided Allstate with

sufficient notice of its fraud claims to allow Aldde to defend againsteim, but requests that it

7%Schwartz v. Celestial Seasonings,.Ji®@4 F.3d 1246, 1252 (10th Cir. 1997) (citations omitted).

18%BJack & Veatch Int'l Ca.1998 WL 264738, at *2 (citiniylidwest Grain Prods. v. Envirofuels Mktg.,
Inc., No. Civ.A. 95-2355-EEQ, 1995 WL 769265, at *1 (D. Kan. Dec. 4, 1995)).

181Tal v. Hogan 453 F.3d 1244, 1263 (10th Cir. 2006) (alteration in original) (quétoeh v. Koch Indus
203 F.3d 1202, 1236 (10th Cir. 2006¢rt. denied531 U.S. 926 (2000)¢ert. denied549 U.S. 1209 (2007).

182] ee v. Kan. State UnijWNo. 12-CV-2638-JAR-DJW, 2013 WL 2476702, at *11 (D. Kan. June 7, 2013)
(citation omitted).

83WVood v. LP Conversions, IntNo. 14-2228-CM, 2014 WL 5430243, at *4 (D. Kan. Oct. 24, 2014)
(citing Lachmund v. ADM Inv'r Servs., Ind.91 F.3d 777, 783 (7th Cir. 199%bels v. Farmers Commodities
Corp.,259 F.3d 910, 916 (8th Cir. 2001)).

184 opez v. United Prop. & Cas. Ins. Ca97 F. Supp. 3d 944, 951 (S.D. Tex. 2016) (“In federal court,
claims under the Texas Deceptive Trade Practices Act are subject to the heightened pleading recfirements
Federal Rule of Civil Procedure 9(b).” (citations omitted)).

185 |n affidavits filed in connection with the jurisdictional issues, Plaintiff seemingly attributes these
statements to Caldwell and indicates that the statemenésmade by Caldwell between November 1, 2016 when
he met face-to-face with Shirey in Olathe, Kansas and ibee29, 2016, when Plairftdigned the purchase order
form; and that Caldwell made statements by phone and email as well, during this time period preceding the contract.
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be allowed to amend its Complaint should the €bnd otherwise. Plaitiff states that if

allowed to amend, it will include the additional fadtakegations set forth in Shirey’s affidavit,
including the identityof the person who made the allegefitbudulent statements, the location
and manner in which the statements were made, and the date on which the statements were
made.

The Court finds Plaintiff's present fraud alléigas insufficient to satisfy Rule 9(b) but
grants Plaintiff leave to amend, which should'ieely given when justice so requires” under
Fed. R. Civ. P. 15(a)(2). A court is generalhly justified in denying leave to amend upon a
showing of “undue delay, bad faitin dilatory motive on the part dfie movant, repeated failure
to cure deficiencies by amendments previoadligwed, undue prejudice to the opposing party
by virtue of allowance of the amendment, futility of amendment,*&tcli response to
Plaintiff's request for leave to amend, Allstate makes no argument regarding undue delay, bad
faith, undue prejudice, or futility. Rather, Allstareiterates that the Complaint on its face does
not currently meet the requirements of Rule @ asks that PIdiff's fraud claims be
dismissed as they are currently pled. The Ciharefore dismisses CogniX, X, and XIII with
leave to amend.

As to the Penske Defendants, Plaintiff gée the “what” of thalleged fraud—that the
Penske Defendants represented tgtate (which, in turn, represedtéo Plaintiff) that the trucks
were good, reliable trucks that had been fleatat@ained—»but does not allege who made these
representations or when, where, or how thatviddial did so. Instead, &htiff bases its fraud

allegations “on information and belief,” and argtieat it has no ability to identify the particular

18%Foman v. Davis371 U.S. 178, 182 (1962).
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person working for the Penske Defendants whuroanicated with Allstate about the condition
of these trucks, the moment it happenedhermedium used fdhis communication.

Plaintiff contends that this laad particularity is permissible und&cheidt v. Kleit®” in
which theTenth Circuit held that “[a]llegations ofdud may be based on information and belief
when the facts in questi@re peculiarly withirthe opposing party’s knowledge and the
complaint sets forth the factual basis for the plaintiff's befi#f. However, when pleading fraud
based on information and belief, “a complamist adduce specifia¢ts supporting a strong
inference of fraud or it will not satisfy even a relaxed pleading stan#&rd[T]he question is
whether such [fraud] allegations are suppoligdpecific facts asserted by the Complaifit.”

The Penske Defendants argue that Plaintiffiwdsnet this burden, and point out that the
bills of sale expressly state that “the purchasdmnowledges that it hassimected the vehicle(s)
transferred hereby and is not relgion any representations of selbr PTL Fleet, and that the
vehicle(s) is (are) sold asiisits (their) present conditiort®® Thus, the Penske Defendants
argue, they are “not aware of the specificwinstances that Plaifftbelieves render the
disclaimers in the bills invalid'®? Plaintiff counters that Allsta will have no trouble gathering

information from witnesses and documents about the alleged fraud because it has provided the

187956 F.2d 963 (10th Cir. 1992).

189 d. at 967 (citingWexner v. First Manhattan C®02 F.2d 169, 172 (2d Cir. 1990ew England Data
Servs., Inc. v. BecheB29 F.2d 286, 288-89 (1st Cir. 198M)re VMS Secs. Litig752 F. Supp. 1373, 1391-92
(N.D. Ill. 1990)).

BI\Wexner902 F.2d at 172 (citations omittede alsdoch v. Koch Indus203 F.3d 1202, 1237 (10th
Cir. 2000),cert. denied531 U.S. 926 (2000).

9Moore v. Kobach359 F. Supp. 3d 1029, 1040-41 (D. Kan. 2019) (detailing specific facts asserted in
complaint to support fraud allegations based on information and bséefglso Jackson-Cobb v. Sprint United
Mgmt, 173 F. Supp. 3d 1139, 1148-49 (D. Colo. 2016) (noting that while the Tenth Circuit permits allegations
based on information and belief in certain contexts when the complaint sets forth thebiasituédr the belief,
conclusory factual allegations, without more, are insufficient (cBiolgeidt 956 F.2d at 967)).

19Dpc. 25-1 at 2.
19Doc. 42 at 3.
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VIN numbers for the trucks at issue and ideatlfNovember 2016 as the month of the sale, and
because the Penske Defendants have attachegirtbiiefing “what [they say] are bills of sale
for the trucks Plaintiff identified in the Complaint?®

The Court finds that Plaintiff's Complaint doaot currently contain a sufficient factual
basis to support a strong inference of frautbabe Penske Defendants. Thus, Counts XV and
XVI are dismissed, without prejut®; and Plaintiff may follow # procedure for seeking leave
to amend under D. Kan. Rule 15.1.

IT IS THEREFORE ORDERED BY THE COURT that the Navistar Defendants’
Motion to Dismiss for Lack of Personal Juiisttbn Pursuant to Fed. R. Civ. P. 12(b)(Rpc.
13) is denied Allstate’s motion to dismisdoc. 28) isgranted in part and denied in part
Allstate’ Rule 12(b)(2) motion to dismiss for lackpersonal jurisdiction is denied; Allstate’s
Rule 12(b)(6) motion to dismiss for failure to statclaim is granted only as to Counts IX, X and
XIII for failure to plead fraud with thearticularity required by Rule 9(b), aRdaintiff is
granted leave to amend Counts IX, X and XllII. The Penske Defendants’ Rule 12(b)(6)
motion to dismiss for failure to state a clgiboc. 24)is granted in part and denied in part
the motion is granted only as@ounts XV and XVI, which are dismissed without prejudice
for failure to sufficiently plead friad under Rule 9(b), without prejudicand Plaintiff may
follow the procedure for seeking leave to aend Counts XV and XVI under D. Kan. Rule
15.1.

IT IS FURTHER ORDERED THAT Plaintiff shall file an amended complaint pleading
fraud with the particularity required by Fed. Rv@p. 9(b) in Counts IX, X, Xlll and any motion

for leave to amend Counts XV and XVI tirty (30) days from the date of this Order. If

19Dpc. 37 at 10-11.
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Plaintiff does not timely file an amended conmptaCounts IX, X and XlII will be dismissed
with prejudice.
IT IS SO ORDERED.

Dated: September 26, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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