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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SCOTT B. SULLIVAN,
Plaintiff,
V. Case No. 18-2606-JAR-TJJ
ADVENTIST HEALTH SYSTEMS et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Scott B. Sullivan filed thipro seaction against Adveist Health Systems
(“AHS”), General Conference Caopation of Seventh-Day Advéats (“General Conference”),
Shawnee Mission Medical Center (*SMMC3hawnee Mission Primary Care (“SMPC"),
Neurosurgery Associates, and New Haven 8#éw®ay Adventist Church (“New Haven SDA”)
(collectively, “Defendants”)as well as numerous individuBkefendants, discussed below.

This matter is before the Court on DefendaMotion to Dismiss Plaintiff's Amended
Complaint (Doc. 15). The Amended Complaint spans 50 pages and includes numerous
allegations. Highly summarized, Plaintiff allegemedical malpractecand disability
discrimination under the Americans with Disdi®k Act (“ADA”), obstruction of justice under
various statutes, racketeeringohations under 42 U.S.C. 8§ 19&ihd several state law claims
including violations of the Kansas ConsumentBction Act, breach of contract, and tortious
interference witta contract.

On May 11, 2019, Plaintiff filed for a Motion Faeave to File a Surreply (Doc. 21).

The Courtgrants Plaintiff leave, and accordingly, cadsrs the attached Surreply for purposes

1Doc. 12.
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of deciding this Motion. Th€ourt declines Plaintiff sequest for oral argumefgnd the Court
is prepared to rule. For the reasonsestdtelow, Defendants’ Motion to Dismisggisanted.
This case is dismissed in its entirety.
l. Unserved Defendants

As an initial matter, the following Defendarttave not been served: Ken Bacon, Rebecca
Messerli, Harlow Schmidt, Amanda Diskin, Ba-enton, Gregory Sweat, Steven Hess, Douglas
Elsey, Doug Ludwig, and Steve Irvin (collectiyetUnserved Defendants”). Under Fed. R. Civ.
P. 4(m), a plaintiff has 90 days from the filioja complaint to serve the defendants. “If a
defendant is not served within 90 days aftercbmplaint is filed, the court—on motion or on its
own after notice to the plaintiff—must disssithe action without prejudice against that
defendant or order that servicerade within a specified timé.”The Tenth Circuit has
explained that even if a plaiffthas not shown good cause for thitufiee to timely effect service,
the district court should still consider whet a permissive extension of time may be
warranted.* Once the district court has considered the extension, “the district court may in its
discretion either dismiss tliase without prejudice or exta the time for service>” Plaintiff
filed his Complaint on November 14, 2018, theraiaking Plaintiff's deadline for service of

summons February 12, 2049This deadline has passed. Piffimsserts it is not possible for

2D. Kan. Rule 7.2 (“The courhayset any motion for oral argument or hearing at the request of a party or
on its own initiative”) (emphasis added).

3 Fed. R. Civ. P. 4(m).
4 Espinoza v. United States2 F.3d 838, 841 (10th Cir. 1995).
51d.

8 Plaintiff filed for and was granted leave to procaefbrma pauperis Doc. 4. In the order, Plaintiff was
directed to provide complete address information ofthgerved Defendants to the Clerk’s Office by January 3,
2019 for summons of servicéd. Plaintiff failed to do so.



him to obtain the addresses to senelimserved Defendants without discovéeridowever, the
Court finds that an extension of time to contplgervice in this case is futile because, as
discussed below, Plaintiff fails to state a claim on which relief may be granted as to any
Defendant Accordingly, the Court declines to grant Plaintiff an extension of time to serve the
Unserved Defendants.

. Background

The Court derives the following facts fromaRitiff's Amended Complaint and construes
these facts in the light most favorable to Plaintiff.

On October 15, 2015, Menorah Medical Cenliagnosed Plaintiff with Tarlov Cyst
Diseasé€. Tarlov Cyst Disease is a congenital cotivectissue disorder that affects the central
and peripheral nervous systen®aintiff suffers from severeack pain, neuropathy, and other
painful symptoms?

Plaintiff suffered from avork-related injury on January 9, 2012. In October 2012,
Plaintiff visited SMMC but they “refused to look at [his] badk.On separate visits in 2012,
Plaintiff was left unattended in a back hallway éd@er an hour and on ametr visit, was taken to
a room with no medical equipment beftw&ing given a psychological evaluation and

discharged?

"Doc. 12 113-17, 19, 21, 23-25.

8 Plaintiff proceedsn forma pauperis Under 28 U.S.C. § 1915(e)(2)h& court shall dismiss the case at
any time if the court determines that . . . the action . . . fails to state a claim on which relief may be granted.” When
performing the evaluation, the Court applies the same standard of review as under Fed. R. (b\6R. 12
SeeKay v. Bemis500 F.3d 1214, 1217-18 (10th Cir. 2007).

9Doc. 12 1145.
101d. g41.

1]d. f18.

21d. 9133.



On February 16, 2016, and November 8, 2016nRiawent to SMMC with “Tarlov
Cyst Symptoms” and “evidencegcords, and MRI imagery documenting cysts across the sacral
region.”® No spinal evaluation was performed. ridg the November examination, Plaintiff’s
“leg curled and [his] foot became completely paralyZédThe medical staff made him stand up
and place his weight on the numb leg and he cedldpo the ground. No dioc treated Plaintiff
for Tarlov Cyst disease attleer of these visits.

Plaintiff alleges that SMMC “flags” medal records in a discriminatory manner,
including those which fit the pfile of an opioid drug seekér. Plaintiff alleges that those
flagged are considered undesirablégras and denied medical servi¢ésPlaintiff also alleges
“billing for unnecessargervices,” including a visit iR012 by Dr. Alaa Elhaj who spent less
than ten minute talking to Plaintiff and then killeim “$275 at the out-of-network rate for a 110
minute consultation®”

Plaintiff asserts SMMC, New Haven SD&nd AHS committed “wire and mail fraud,”
and therefore committed racketeerifigPlaintiff asserts New HameSDA “attempted to harass,
coerce, extort, or intimidate” Plaintiff,because New Haven SDA “wanted the AdventHealth

hospitals to be the ones who pted from the rampant corruption and fraud that occurs within

181d. 1117.

¥1d.

151d. 1143.

181d. 191117, 148.
171d. 1104.

181d. 958.
191d.91152.



the health care industry®” When discussing this corruption, Bluler of the church told Plaintiff
“[s]o what. . . . If it wasn’t thaperson it would beomeone else 2t

Finally, Plaintiff asserts SMMC, SMPC, AHalong with New Haven SDA and General
Conference together obstructed jcstwith respect to Plaintiff'sther claims by “refus[ing] to
acknowledge Tarlov Cyst Diseas@,and by intimidating Plaintiff she would not bring this and
similar law suit$® Plaintiff asserts SMMC and Neurogery Associates conspired with Twin
Cities Fire Insurance, The Hartford, and Ordeoto “obstruct [Plaintiff's] access to benefits
during the February 26th, 2016 ER vistt. Plaintiff asserts “[tjis case is about doctors
conspiring with each other, and with hospitals, @nithis case, even church elders; to harass,
intimidate, and coerce a victiof malpractice, insurance fraud, and ADA violatiofs.”
1. Legal Standard

Fed. R. Civ. P 12(b)(1) provides for dismisshh claim where the court lacks subject
matter jurisdiction. Federal coumse courts of limited jurisdimn and, as such, must have a
statutory or constitional basis to exercise jurisdictiéh.A court lackingurisdiction must
dismiss the claim, regardless of the stagiefproceeding, when it becomes apparent that

jurisdiction is lacking’’ The party who seeks to invoke fealgurisdiction beas the burden of

201d.

211d. 9153.

221d. 197.

21d. 1157, 150, 152, 156.
241d. 163.

31d. 157.

26 Montoya v. Chao296 F.3d 952, 955 (10th Cir. 2008e United States v. Hardads8 F.3d 569, 574
(10th Cir. 1995) (“Federal courts have limited jurisdiction, and they are not omnipdtesy.draw their
jurisdiction from the powers specifically granted by Congrasd,the Constitution, Article 1ll, Section 2, Clause 1.”
(internal citations omitted)).

27 Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1995).



establishing that such jurisdiction is prop&mere conclusory allegations of jurisdiction are not
enough?®

Fed. R. Civ. P. 12(b)(6) provides for dismissba claim where the plaintiff has failed
“to state a claim upon which reliefrcde granted.” To survivel®2(b)(6) motion to dismiss, the
complaint must contain “enough facts to stateaintlo relief that is plausible on its fac®.A
claim has facial plausibility when the plaintiffeads factual content that allows the court to
draw the reasonable inference that the middiat is liable for the misconduct allegéd.When
evaluating a 12(b)(6) motion to dismiss, thertanust accept all factsell-pleaded by the non-
moving party as true and mugiant all reasonable inferendagavor of the non-moving parfy.
Legal conclusions couched as factual allegs are not accepted as facts by the cBuRor the
court to deny this motion, a plaintiff must gta& plausible claim, which requires “sufficient
factual allegations to ‘rae a right to relieflaove the speculative levef*

Where “the court determines that jurisdictibisaues raised in a rule 12(b)(1) motion are
intertwined with the case’s merits, the court diaesolve the motion undeither rule 12(b)(6)
or rule 56.%> The court should do so by convertithg Rule 12(b)(1) Motion for lack of

jurisdiction to a 12(J{6) Motion to Dismiss$® “When deciding whether jurisdiction is

28 Montoya 296 F.3d at 955.

2% United States ex rel. Hafter, D.O. v. Spectrum Emergency Cargl8cF.3d 1156, 1160 (10th Cir.
1999).

30 Bell Atl. Corp. v. Twombly\650 U.S. 544, 570 (2007).

31 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

32 Colony Ins. v. Burke698 F.3d 1222, 1228 (10th Cir. 2012).
33|gbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 555).
341d.

35 SeeFranklin Sav. Corp. v. United States80 F.3d 1124, 1129 (10th Cir. 199%)ppett v. United States
108 F.3d 1194, 1196 (10th Cir. 1997).

3¢ Franklin Sav. Corp.180 F.3d at 1129.



intertwined with the merits of a particular disputhe underlying issuis whether resolution of
the jurisdictional question requires resolutafran aspect of the substantive clairfl.”

Finally, because Plaintiff proceeds se some additional considerations frame the
Court’s analysis. The court must construaimlff's pleadings liberally and apply a less
stringent standard than that which is applicable to attorffelfmwever, the court may not
provide additional factual allegans “to round out a plaintiff somplaint or construct a legal
theory on a plaintiff's behalf®® Additionally, apro selitigant is not excused from complying
with the rules of the court and is sebj to the consequences of noncomplidfice.

V. Discussion

A. Jurisdiction

Plaintiff bears the burden of estabilisg that federal jurisdiction exists. Plaintiff asserts
that the Court has federal questjurisdiction pursuant to kifederal claims, which include
claims under the ADA, racketeering, 28 U.S.C. § 1361, and 42 U.S.C. 84 88ither,
Plaintiff asserts that the Cdunay have diversity jurisdiion upon dismissal of non-diverse

parties®

37 Davis ex rel. Davis v. United State33 F.3d 1282, 1296 (10th Cir. 2003) (quotiBigova v. Nat'l Inst.
of Standards & Tech282 F.3d 1320, 1324 (10th Cir. 2002)).

38 Whitney v. New Mexi¢d13 F.3d 1170, 1173 (10th Cir. 1997).
®d.

40 Ogden v. San Juan Chg2 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v. Pricel7 F.3d 1276, 1277
(10th Cir. 1994) (insisting tharo selitigants follow procedural rules and citing various cases dismigsmge
cases for failure to comply with the rules)).

41 McBride v. Doe71 F. App'x 788, 789-90 (10th Cir. 2003) (holdingra seplaintiff attempting to assert
diversity jurisdiction bears the burden of establishingr&darisdiction if plaintiff wishes to invoke such federal
jurisdiction, despite the plaintiffpro sestatus).

42 Doc. 12 13.Plaintiff additionally asserts proper jurisdiction pursuant to 28 U.S.C. § 1331, 28 U.S.C. §
1343, and 28 U.S.C. § 1337. The Court considers only the specific federal statutes under which federal jurisdiction
may be conferred.

43 Doc. 18 at 20.



Plaintiff has not establishativersity jurisdiction. Diversy jurisdiction requires (1)
complete diversity of citizenship between Blaintiff and Defendantand (2) the amount in
controversy must exceed $75,080While the amount in controversy requirement of $75,000 is
met, the parties are not completely dieer®laintiff is a citizen of Kanséds. Defendants
SMMC, SMPC, and New Haven SDA are citizens of Kafsa&HS is a citizen of Florida and
General Conference is a citizen of MaryldhdBecause Plaintiff and several defendants are
citizens of the same state, the QGaloes not have diversity jurisdictiGh.

As discussed above, when questions oggliction are “intertwined with the case’s
merits, the court should resolve the rmatunder either rul&2(b)(6) or rule 56%° Here, the
issue of federal question juristlan is intertwined with the merits of Plaintiff's claims.
Accordingly, the Court will, pursuant to Fed. Rv. P. 12 (b)(6), consider whether Plaintiff has
stated a federal claim upon which relief may be granted.

B. Federal Claims

As an initial matter, to the extent Plaffiasserts claims on belfhaf other allegedly

similarly situated individuals with Tarlov CyBlisease, the Court finds that he does not have

4428 U.S.C. 1332Exxon Mobile Corp. v. Allapattah Sery545 U.S. 546, 553 (2005).

4 Doc. 1 at 1. Plaintiff does not assert Diversity as a basis for jurisdiction in his Amended @bmplai
(Doc. 12). Nevertheless, he asserts that it might exist in his Response (Doc. 18 at 20anGitundance of
caution, the Court considers whether Plaintiff has established diversity jurisdiction.

46 Docs. 6at2,5at 2, 7 at 2.
47Docs. 8 at 2, 9 at 2.

48 OQut of an abundance of caution, the Court addseRkentiff's assertion that the Court may dismiss the
non-diverse parties as an alternative to dismissal adrtiee case. There is no motion to dismiss the non-diverse
parties before the Court. The Cowitl not construe Plaintiff's one sentem assertion from his 58-page Reply as a
motion to voluntarily dismiss SMMC, SMPC, or New Haven SDA.

49 SeeFranklin Sav. Corp. v. United Statel80 F.3d 1124, 1129 (10th Cir. 199%)ppett v. United States
108 F.3d 1194, 1196 (10th Cir. 1997).



standing to do s&f Accordingly, the Court only consids Plaintiff's individual claims.
1 ADA

First, Plaintiff asserts a claim for disabiliyscrimination and medical malpractice under
the ADA. To establish a prima facie case unde®bé, a “plaintiff must allege that: (1) he is
a qualified individual with a disaltty, (2) who was excluded fromparticipation in or denied the
benefits of a public entity’s services, prograomrsactivities, and (3) sin exclusion, denial of
benefits, or discrimination veeby reason of a disability? To establish the first element, a
plaintiff is obligated to show that he wasterwise qualified” for the benefits he soughtThe
Tenth Circuit has held that “the tewtherwise qualifieadannot ordinarily be applied ‘in the
comparatively fluid context of medical treant decisions withowdistorting its plain
meaning.”® In Fitzgerald v. Corr. Corp. of Amthe plaintiff alleged th doctors and jail staff
refused to treat him for his diabeteschuse he was disabled with diabéte$he court held the
plaintiff was not “otherwise qualified” for treatment in the absence of his disaBilifjy e court
explained, “[w]here the handicapping condition isted to the condition(gp be treated, it will
rarely, if ever, be possible to say . . . thaarticular decisiowas ‘discriminatory.”® “These

are the sort of purely medical decisions thathaee held do not ordinarily fall within the scope

50 See RMA Ventures Cal. v. SunAmerica Lifg Bi&6 F.3d 1070, 1073 (10th Cir. 2009) (“A well-founded
prudential-standing limitation is that litigants cannot suiederal court to enforce the rights of others.”).

51 Robertson v. Las Animas County Sheriff's Q&0 F.3d 1185, 1193 (10th Cir. 2007) V. ex rel. C. V.
v. Albuguerque Pub. S¢i813 F.3d 1289, 1295 (10th Cir. 2016). The Court consRlastiff's claims under Title
Il of the ADA. See generall¢2 U.S.C. § 12132.

52 Fitzgerald v. Corr. Corp. of Am403 F.3d 1134, 1144 (10th Cir. 2005) (citi@hnson by Johnson v.
Thompson971 F.2d 1487, 1492 (10th Cir. 1992)).

53|d.

54403 F.3d at 1144.

55d.

561d. (quotingUnited States v. Univ. Hos.29 F.2d 144, 157 (2nd Cir. 1984)).



of the ADA.™’

Plaintiff alleges that SMMC nuical professionals refused déagnose Plaintiff with, or
treat Plaintiff for, Tarlov Cyst Diseafdbecause he has Tarlov Cyst Disedstndeed, Plaintiff
explicitly states, “[m]y allegation is that | wasovided with some medical care, but that | was
not provided with the medical care which iegeribed for the treatment of Tarlov Cyst
Disease.® Plaintiff is not “otherwse qualified” for treatment of Tarlov Cyst Disease in the
absence of his alleged disability, Tarlov Cyssdise. Accordingly, Plaintiff fails to state a
prima facie case under the ADA because he faifgaosibly plead that he was “otherwise
gualified” for the benefits he sought.

Plaintiff also alleges wiolation of “Section 12210% 42 U.S.C. § 12210(c) states, “an
individual shall not be denidukalth services, or servigggovided in connection with
drug rehabilitation, on the basis of the current illegal use of dirtigs individual is otherwise
entitled to such servicgsPlaintiff has failed to show thdite was otherwise entitled to any
medical services to treat Tarlov Cyst DiseaSenilarly, to the extent Plaintiff asserts that
Defendants failed to provide him with specific medical treatments “prescribed for the treatment

of Tarlov Cyst Diseasé&? based on “suspected mental illne$stlie Court finds once again that

571d.

%8 Doc. 12 156.
591d. 1956, 148.
80 Doc. 18 at 30.
61 Doc. 12 f110.
62 Doc. 18 at 30.
53 Doc. 12 f110.

10



“[tlhese are the sort of purely mhieal decisions that we have held do not ordinarily fall within
the scope of the ADA%

Moreover, to the extent Plaintiff assertslaim for medical malpractice or negligence
under the ADA, it is well settled law in tAenth Circuit that tt ADA does not provide a
private right of action for medical malpractf®eWhile Plaintiff asseg that his ADA claim is
not one for medical malpractié&Plaintiff's Amended Complatrepeatedly refers to the
allegations as sud. Plaintiff asserts that medicalgfessionals at SMMC committed medical
malpractice in the way they treated Plaintiff, namely by discriminatorily failing to timely
diagnose or treat Plaintiff for Tarlov Cystd@iase. The Court finds that Plaintiff's ADA
discrimination claims are in essence medicdpna&tice claims. Acadlingly, Plaintiff has
failed to plausibly plead aactionable claim under the ADA.

2. Obstruction of Justice

Plaintiff also alleges “obstruction of all forms of justice as an expression of political,
religious, ideological, or personal motivatiort8. Plaintiff asserts Defelants obstructed justice
with respect to Plaintiff's claims by intimidatif®jaintiff so he would nabring law suits against
Defendant$? and Defendants SMMC and Neurosurg@sgociates conspired with several
entities, which are not parties in this case,udoig Twin Cities Firdnsurance, the Hartford,

and OnForce to “obstruct [Plaintiff’'s] accesshnefits during the February 26th, 2016 ER

64 Fitzgerald v. Corr. Corp. of Am403 F.3d 1134, 1144 (10th Cir. 2005) (quotihgjted States v. Univ.
Hosp, 729 F.2d 144, 157 (2nd Cir. 1984)).

65 See id; Anderson v. Coloradd®48 F. Supp. 2d 1291, 1300 (D. Colo. 2012).
66 Doc. 18 at 9.

67SeeDoc. 12 at 19, 20, 23, 39, 41, 43, 45; Doc. 18 4tl1, 13, 14, 16, 18, 23, 27, 28, 31, 41, 43, 45, 46,
48, 49, 54, 55.

68 1d. 11149.
891d. 11 150, 152, 156.

11



visit.”’® Plaintiff also asserts the docs, hospitals, and church eldé@ve conspired to “harass,
intimidate, and coerce” Plaintiff and thus committed obstruction of juStice.

As an initial matter, “obstruction of justice” éscriminal statute and therefore creates no
private right of actiorf? Further, to the extent Plaintifésks to bring an obstruction of justice
claim under the ADA or § 1981, no such cause obaatixists under either statute. Moreover,
regardless of the statute the ofas brought under, Plaintiff's colusory allegations fail to state
a claim for relief. Finally, to the extent Pl&ffis obstruction claim relies on a conspiracy, “[a]
plaintiff must make more tharonclusory allegations of the exigtae of a conspiracy; it must set
forth some supporting factual detailsarder to sustain a claim for relief” Accordingly,

Plaintiff has failed to state an obstructiorjusdtice claim upon whickelief may be granted
based on the limited facts pled in his Amended Complaint.
3. Racketeering

Next, Plaintiff alleges “racketeering® The Court construes this as a claim brought
under the Racketeer Influenced Corrupt Organizations Act (“RICDo plausibly plead a
RICO claim, Plaintiff mgt offer factual support to establisti)(conduct (2) of an enterprise (3)
through a pattern (4) ohcketeering activity

Plaintiff asserts SMMC, New HaverDd, and AHS committed racketeering by

01d. 163.
1d. 157.
218 U.S.C. §§ 1501-1521.

3 Deere & Co. v. ZahpB37 F. Supp. 346, 349 (D. Kan. 1993) (citingke v. City of Fort Collins927
F.2d 1156, 1159, 1162-63 (10th Cir. 1991)).

" Doc. 12 at 46.
518 U.S.C.S. § 1962.
6 See Sedima, S.P.R.L. v. Imrex,@@3 U.S. 479, 496 (1985) (footnote omitted).

12



committing “wire and mail fraud’” as well as “obstruction of §tice,” “tampering w/ witness,
victim, informant,” and “retaliating ainst a witness, victim, informant® Plaintiff asserts New
Haven SDA “wanted the AdventHealth hospit@de the ones who profited from the rampant
corruption and fraud that occussthin the hetth care industry,” which caused New Haven
SDA “to harass, coerce, extpdr intimidate” Plaintif® Plaintiff's assertions are mere
conclusory allegations withouhwg factual support. Plaintiff hadleged no specific facts to
support his claim that Defendants committed “veinel mail fraud,” criminally obstructed justice
under 18 U.S.C. 8§ 1503 (as discussed above), tampsied victim, retaliated against a victim,
or that Defendants constituted an enterpridéile the Court liberally construes Plaintiffso
seAmended Complaint, it will naadd factual allegations “to roumdit a plaintiff's complaint or
construct a legal theogn a plaintiff's behalf?! Plaintiff has failed to state a RICO claim upon
which relief may be granted based on thetkohfacts pled in his Amended Complaint.
4, Civil RightsAct

Next, Plaintiff alleges vi@tions of “42 U.S.C. § 198%? Section 1981 protects the right

of all persons to “make and enforce conséaethich includes “the making, performance,

modification, and termination of contracts, ane &mjoyment of all benes, privileges, terms,

and conditions of theantractual relationship?®

"Doc. 12 {58.

81d. at 46.

1d. 158.

801d. §1152.

81 Whitney v. New Mexi¢d13 F.3d 1170, 1173 (10th Cir. 1997).
821d. 11158.

8342 U.S.C. § 1981(b).

13



Plaintiff asserts no specifiaétual allegations to supporgal981 claim. Plaintiff asserts
no particular contract loss or any pautar benefit or privilege he was denfédRather, he
asserts generally “exploitation” withgard to “enforcemerof contracts® These assertions are
not specific to any particular sagn of any defendant in thissa. Moreover, the Tenth Circuit
has held that § 1981 does not extéo disability discriminatiof® Accordingly, Plaintiff has
failed to state a § 1981 against any Defendant.

5. Specific Relief under 28 U.S.C. § 1361

Plaintiff requests this Court to “compellaenforcement intervention and investigative

resources to preserve the interests efunited States and all protected citize}{s28 U.S.C.

§ 1361 gives district courts ol jurisdiction “to compel an officer or employee of the

United States or any agency thereof to perfodmntst owed to the plaintiff.” “[T]he remedy of
mandamus is a drastic one, to beoked only in extraordary situations® To obtain

mandamus relief, the plaintiff must show thathas a clear right the relief sought, the

defendant has a plainly definadd peremptory duty to perfortine act in question, and no other
adequate remedy is availaBfeCourts have no authority under the mandamus statute to order a
government official to perform a discretionary déftyThe Attorney General possesses broad

discretion whether to investigate or progeatiaims on behalf of the United StatésPlaintiff

84 SeeDoc. 12 11158-169.

851d. 11160.

86 See Aramburu v. Boeing G412 F.3d 1398, 1411 (10th Cir. 1997).
871d. 16.

88 Allied Chemical Corp. v. Daiflon, Inc449 U.S. 33, 34 (1980) (per curiardyest v. Spellingt80 F.
Supp. 2d 213, 217 (D. D.C. 2007).

89 See Heckler v. Ringe466 U.S. 602, 616 (1984).
90 See Wes#80 F. Supp. 2d at 217.
91 See, e.gDaiflon, 449 U.S. at 36Ynited States v. Anderse®d0 F.2d 593, 596 (10th Cir. 1991).

14



has not and cannot establish a preemptory owgd by the Department of Justice, and
Plaintiff's motion to compl must be dismissed.

C. State Law Claims

Finally, Plaintiff’'s remaining claims are dmght under Kansas state law. The Court may
decline to exercise supplementaigdiction if only issues of stalaw remain after the court has
dismissed all federal clain{$. Supplemental jurisdiction “is excised on a discretionary basis,
keeping in mind considerations of judicial economy, convenience and fairness to the lifi§ants.”
Ordinarily, if no federal claims remain befdrel, the court shodl decline to exercise
supplemental jurisdiction over the remaining state law cl&tms.

As discussed above, the Court has dismisiddderal claims. This case is at the
pleading stage, and no discovery has occurfiddis, the Court exercises its discretion and
declines to assert supplemental jurisdicheer Plaintiff's remaiing state law claims.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff's Motion for Leave
to File Surreply (Doc. 21) igranted, and Defendants’ Motion to Dismiss (Doc. 15yianted.
This case is dismissed in its entirety.

IT 1SSO ORDERED.

Dated: Auqust 26, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

9228 U.S.C. § 1367(c)(3).

93 Bauchman for Bauchman v. W. High Sdi32 F.3d 542, 549 (10th Cir. 199%geBrooks v. Gaenzje
614 F.3d 1213, 1229-30 (10th Cir. 2010).

941d. (citations omitted).
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