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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: EpiPen (Epinephrine

Injection, USP) Marketing, MDL No: 2785
Sales Practices and Antitrust
Litigation CaseNo. 17-md-2785-DDC-TJJ

(This Document Applies to All Cases)

IN RE: EpiPen Epinephrine
Injection, USP Marketing,
Sales Practices and Antitrust Case No. 18-mc-206-DDC-TJJ
Litigation

MEMORANDUM AND ORDER

This matter is before the Court on (163 Plaintiffs’ Motiorto Compel Compliance
with Subpoena Directed to Non-Party Optum Ric. (ECF No. 198) in Case No. 17-md-2785-
DDC-TJJ, and (2) Non-Party OptumRX, Inc.’s fibm to Quash Plaintiff's Rule 45 Subpoena
(ECF No. 1) in Case No. 18-mc-206-DDC-TJJ.rdant to Fed. R. Ci\R. 45, Class Plaintiffs
seek an order requiring nonfpaOptum RX, Inc. (“Optum”) to search for and produce
documents responsive to Plaintiffs’ subposaeved on December 11, 2017. Optum opposes the
motion. Also pursuant to Rule 45, Optum seak®rder quashing Class Plaintiffs’ subpoena.
Class Plaintiffs oppose Optum’s motion. As setifdelow, the Court will grant Plaintiffs’

motion subject to certain limitations, and wilbgt in part and deny in part Optum’s motion.
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Relevant Background

On December 8, 2017, Plaintiffs issued a Rule 45 subpoena to Optum and served it three
days later. The date specifiedthe Subpoena for compliance wianuary 9, 2018. Under Rule
45(d)(2)(b), Optum’s deadline f@bjections was 14 daystaf service of the subpoehaOptum
neither served objections nor produced documaerdascordance with the subpoena. Instead, on
February 2, 2018, Optum served objection®taintiffs’ counseland on February 7, 2018,
Optum filed a motion to quash the subpoena in tt& District Court for tb Central District of
California? On February 12, 2018, Plaintiffs filed thetant motion. Pursuant to the parties’
stipulation, on March 9, 2018, Optum’s motiorgteash was transferred to this distficthe
parties have engaged in extensive writted aral communication regarding the subpoena.
Based on the parties’ efforts, the Court findsythave complied with the requirements of D.
Kan. R. 37.2.
Il. Summary of the Parties’ Arguments

The parties raise symmetrical issues aggigents in Optum’s motion to quash and in
Plaintiffs’ motion to compet. Plaintiffs contend that Optumfailure to serve written objections
within 14 days of service of the subpoenawsa Optum’s objections, thereby warranting an

order to Optum to produce documents responsive to the subpoena.

1 An objection to a subpoena must be setbedore the earlieof the time specified for
compliance or 14 days after the subposreerved.” Fed. R. Civ. P. 45(d)(2).

2 Case No. 8:18-mc-00003-AG-DFM.
3 Case No. 18-mc-206-DDC-TJJ.

4 Because the two motions raise the same issiie<ourt will also enter an order denying
Optum’s motion to quash for theasons stated in this order.
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Optum challenges service of the subpoehgects that complying with the subpoena
would impose undue burden and expense on Opheratter of which should be remedied by
requiring Plaintiffs to pay Optum’s cost of coliamce; and objects toglsubpoena as premature
and unnecessary.

lll. Legal Standard

In issuing a subpoena, a party must &a&asonable steps to avoid imposing undue
burden or expense on a persaiject to the subpoen&.Non-parties responding to Rule 45
subpoenas generally receive heightepedection from discovery abuses.

Federal Rule of Civil Procedure 45 governshbmibtions to compel compliance with and
motions to quash a subpoena served on a non-party. Under Rule 45(d)(2)(B), if the entity
commanded to produce documents serves writtegctibns to the subpoena, the serving party
may seek compliance by filing a motion tammel production of the documents. If the non-
party wishes to challenge the subpoena, it dody $iting a motion to quash. Rule 45(d)(3) sets
forth circumstances under which a court must quash or modify a subpoena, including when the

subpoena “requires disclosure of privileged dweotprotected matter, if no exception or waiver

®> Optum originally objected to this Court’s autitypto enforce the subpoena because this is not
the district in which compliaze is sought. Optum waived the argument with respect to its
motion to quash by stipulating the transfer of the motion tais district. As the Court

presiding over the MDL, thi€ourt has authority to det® the motion to compeE.g., In re
Asbestos Prod. Liab. Litig256 F.R.D. 151, 153-55 (E.D. Penn. 2009).

® Fed. R. Civ. P. 45(d)(1).
" XPO Logistics Freight, Inc. v. YRC, Indlo. 16-mc-224-CM-TJJ, 2016 WL 6996275, at *3

(D. Kan. Nov. 30, 2016) (citin§peed Trac Techs., Inc. v. Estes Exp. Lines, Nwc.08-212-
KHV, 2008 WL 2309011, at *2 (D. Kan. June 3, 2008)).
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applies,” and when the subpoesabjects a person to undue burd&nThe rule also allows a
court discretion to quash or modify a subpoena that requires the disclosure of a “trade secret or
other confidential reseein, development, or commercial informatidn.”

“The scope of discovery under a subpoertagssame as party discovery permitted by
Fed. R. Civ. P. 26 In other words, the relevancy stiards set forth in Rule 26 define the
permissible scope of a Rule 45 subpoena. Retgvis to be “construkbroadly to encompass
any matter that bears on, or that reasonablyddeald to other matter that could bear on” any
party’s claim or defensk. Information still “need not be admissible in evidence to be
discoverable} When the discovery sought appearsvae, the party resisting discovery has
the burden to establish the laakrelevancy by demonstratingatithe requested discovery (1)
does not come within the scoperefevancy as defined under Fed (. P. 26(b)(1), or (2) is
of such marginal relevancy that the potertiiatim occasioned by discovery would outweigh the
ordinary presumption in favor of broad disclostireConversely, when the relevancy of the

discovery request is not readdpparent on its face, the paseeking the discovery has the

8 Fed. R. Civ. P. 45(d)(3)(A).

° Fed. R. Civ. P. 45(d)(3)(B).

101n re Syngenta AG MIR 162 Corn LitigatiadWDL No. 2591, No. 14-md-2591-JWL, 2017
WL 1106257, at *16 (D. Kan. Mar. 24, 2017) (citiSghneider v. CitiMortgage, InaNo. 13-
4094, 2014 WL 4749181, at *2 (D. Kan. Sept. 24, 2014)).

11 Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 351 (1978).

12Fed. R. Civ. P. 26(b)(1).

13Gen. Elec. Cap. Corp. v. Lear Coy@15 F.R.D. 637, 640 (D. Kan. 2003).
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burden to show the relevancy of the reqtiésRelevancy determinations are generally made on
a case-by-case basfs.
IV.  Timeliness of objections and waiver

Optum and Plaintiffs devote many pagesléscribing counsel’s communications after
service of the subpoena but before Optum served objections. Plaintiffs do so to make their case
that Optum waived its objections, while Optum seeks to avoid waiver and demonstrate improper
service of the subpoena. Basedthe parties’ briefs and exhibits they submit for factual
support, the Court finds Plaintiffs have dentoaied that they accomplished service on Optum
by going first to Optum’s principal executive offiaad then following directions received there
to deliver the subpoena to another Optum facil®nce the process server arrived at the second
facility (where Optum’s principal counsel isclated), he handed the subpoena to a woman who
stated she was authorized to accept it. Optwmnteos that the address is not its registered
address nor its corporate headquarters, anddngan who signed for receipt is not an employee
of OptumRX, Inc. However, Optum does not démg truth of the recipient’s statement that she
was authorized to accept servafehe subpoena. It guite plausible that someone who is not
an employee of OptumRX, Inc. would be authed to accept service time company’s behalf.
Optum’s brief devotes substantial space to desg its counsel’s communications in response
to Class Plaintiffs’ subpoena served on UnitelthCare Service, Inc. (“United”), Optum’s

parent company, implying if not suggesting tR&intiffs’ counsel should have known to ask

14 McBride v. Medicalodges, In250 F.R.D 581, 586 (D. Kan. 2008).

15Brecek & Young Advisors, Inc. v. Lloyds of London Syndidaie09-cv-2516-JAR, 2011 WL
765882, at *3 (D. Kan. Feb. 25, 2011).



United’s counsel whyOptumhad not responded to the subpoen@ptum’s protestations aside,
the Court finds that Optum was properly served.
However, because non-party Optum took seriously its obligations and promptly served

objections once counsel learngfidthe subpoena, the Court wilbt find waiver. Instead, the
Court will consider theervice date to be January 30, 2018, the date on which Optum’s counsel
states he first learned of the existence oftlitgpoena. Using that date, Optum’s objections were
timely when filed three days later.
V. Relevancy

Although Optum does not object to anytloé requests on the basis of relevancy,
the Court finds it appropriate to examine thievancy of the requests to afford Optum the
heightened protection a non-padeserves. Construing relexa broadly, as the standard
directs, the Court finds Plaintiffs’ document regiseclearly encompass matters that bear on their
claims in this case. Plaintiffs allege Defiants created and exploited an EpiPen monopoly by
providing aggressive rebates @ndentives to pharmacy benefits managers (PBM), including
Optum, to exclude EpiPen competitors from drug formularies. Plaintiffs describe PBMs as the
gatekeepers between drug and medical supginufacturers on the one hand, and health
insurers and patients on the other. Plaintiltisgg Mylan paid to keepther epinephrine auto-
injector (EAI) competitors out, with the resbking harm to the competitive process to the
detriment of both competitors and consumers.

Given Plaintiffs’ allegations, the Court findslevant the categoried requests included

in Plaintiffs’ subpoena. ABIlaintiffs describe them, ¢hcategories are as follows:

(i) EAl-related incentives andlvates, EAI formulary placement and

decisions, and attendant EAIl-related incentive, consideration and

cost data and EAI related budgetj plans and forecasting (Req.

Nos. 1, 4, 7, 8, 10, 13 and 14); (ii) the EAlI market, and EAI
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competitive conditions and demande(R Nos. 5 and 6); (iii) EAI-

related marketing and other peesation materials (Req. No. 11);

(iv) and documents sufficient to identify Optum’s employees and

divisions with resposibility concerning EAl-related decisions

(Req. No. 9). The Subpoena also seeks documents provided to any

governmental entity investigating or conducting an EAI or EAI

market-related inquiry (includingocuments concerning Mylan’s

misclassification of its EAl devicess non-innovator/generic drugs

under Medicaid’s Medical Drug Rebate Program) (Req. Nos. 2, 3

and 12)

Having found the document requests faciadlievant, the Cotiturns to Optum’s
objections.
VI.  Optum’s objection that the requesst are overbroad and unduly burdensome
Citing Rule 45’s directive thatourts must enforce the serving party’s obligation to take

“reasonable steps to avoidpwsing undue burden or expensé@ptum argues it should be
protected from responding to the subpoena. Fdstum contends the subpoena is premature
because Plaintiffs may obtain the subpoenafednmation during discovery between the parties
to this lawsuit, thereby obviating the needRule 45 discovery. The Court rejects Optum’s
characterization of the subpoena as calling for discovery that “will likely duplicate evidence”
Plaintiffs will receive from partie® To the extent Plaintiffs seek Optum’s internal
communications and deliberations, as well asudwnts, agreements, and communications with

non-party manufacturers, there would be no dupdioatin addition, Optum is not in a position

to know what other parties will produce, nor whethg@articular document may differ in version

18 ECF No. 198 at 10.
17 Fed. R. Civ. P. 45(d)(1).

18 ECF No. 209 at 27.



or have additions or omissions when comirggrfrtwo different sources. As a result, the
authority Optum cites is inapposite.

Optum’s second argument is similar, sugimgesit would suffer undue burden by having
to respond to a subpoena that seeks informé#tiemparties to the litigation possess. Again,
Optum has no way of knowing whether documentdififerent entities’ pesession are identical,
nor can it know what documents other entities posSeBaile 45 does not require a party to
conduct party discovery before seskinformation from third parties.

Optum next argues that the subpoena is ovatbhy virtue of its definitions, which it
asserts “would require OptumRX ientify and search at leas®0 corporate entities (including
legacy entities and acquisitions for which gathering electronic information can be difficult) for
vast amounts of epinephrine-relatetbimation from an eleven-year perio®f."Optum also
objects to each individual requestpeatedly stating that thequested information is more
readily available from the parties to the litiga, and that the reqats are overly broad, unduly
burdensome, vague, ambiguous, prohibitivestpense, and excessively time-consuniingn

addition, Optum objects that the following worttsd phrases are vagaed ambiguous: “actual

or potential demand,” “competitive conditions,” “undarsding,” “other data,” “presentation(s),”

“educational material,” “marketg material,” “classification,” “rnsclassification,” “budgets,”

19 Optum’s argument also prases knowledge Plaintiffs do not have, i.e. what documents
Optum might possessSeeWilliams v. Sprint/United Mgmt. CaNo. 03-2200-JWL, 2005 WL
731070, at *4 (D. Kan. Mar. 30, 2005) (“[1]f anpparesists discovery on the grounds that
providing the information would be too burdensgrthe [party moving to compel] often has no
knowledge as to how the information sought is n@aned in the ordinargourse of business.”).

20 ECF No. 209 at 31.

21 ECF No. 209-11.
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“projections,” “forecasts,” “plans,” “agreemetitéguidelines,” “policies,” “standards,” and

“clinical or financial amlysis or recommendation&”

“Whether a subpoena imposes an undue lmuag®n a respondent rasa case-specific
inquiry. It turns on such factors eslevance, the need of theryafor the documents, the breadth
of the document request, the time period cavéxeit, the particularity with which the
documents are described and the burden impdsed.tourt is to balance the relevance of the
information sought against the burden impo¥e@heGoodyear Tire & Rubber Czase goes
on to describe the concept of relevancy:

Relevancy is broadly construed,daa request for discovery should be
considered relevant if there is “any possibility” that the information sought
may be relevant to the claim defense of any party. A request for
discovery should be allowl¢'unless it is clear thahe information sought
can have no possible bearing” on thaim or defense of a party. When
the discovery sought appears relevantits face, the party resisting the
discovery has the burden to ddish the lack of relevance by
demonstrating that the requested discovery (1) does not come within the
broad scope of relevance as defined aitide 26(b)(1), or (2) is of such
marginal relevance that the potentiakrm the discovery may cause would
outweigh the presumption favor of broad disclosure. Conversely, when
relevancy is not apparent on the fatehe request, the party seeking the
discovery has the burden to shtwve relevancy of the requést.

22|d.

23 Goodyear Tire & Rubber Co. v. Kirk's Ti€eAuto Servicenter of Haverstraw, In@11
F.R.D. 658, 662 (D. Kan. 2003).

241d.; In re Coordinated Pretrial Rvceedings in Petroleum Products Lit8f9 F.2d 620, 623
(10th Cir. 1982)jn re Subpoena Duces Tecum Directed To RCA Gridopp6—MC-230—
JWL-GLR, 2006 WL 3844791, &8 (D. Kan. Dec. 28, 2006).

25211 F.R.D. at 663 (internal citations omitted).
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As the Court has noted, the scope of disppuader a subpoena is the same as party
discovery permitted by Rule 26.Thus, while the Court recogms that “[clompliance with a
subpoena inevitably involves some measure afémto the producing patt. . . the court will
not deny a party access to relevant discovepabse compliance inconveniences a nonparty or
subjects it to some expensé.’As with Rule 26 discovery, orabjecting to a subpoena has the
burden to show compliance would cause unduddnyrtypically by presenting an affidavit or
other evidentiary proof dhe time and expense involved in responding to the subpdehiae
affidavit Optum provides contains nothing more than generalities and truisms (e.g., review
“could take weeks,” “document revisvean generate significant cost€’gnd does not
demonstrate that Optum will suffer burden argde:nse complying with the subpoena. Likewise,
the affidavit provides no information to perdgeahe Court that Optum will suffer an undue
burden in identifying the affiliated and redd entities withresponsive documents.

Neither does the Court find the worlsd phrases quoted above are vague and
ambiguous, nor is a request for documents “concerning” or “relatirg tadic (even if the

request is for “all” documents) facially overlibor unduly burdensome, if otherwise limited.

26 1n re Syngenta2017 WL 1106257, at *16 (citinBchneider2014 WL 4749181, at *2).

27 Ficep Corp. v. Haas Metal Eng’g, IndNo. 14-243-CM, 2015 WL 566988, at *3 (D. Kan.
Feb. 11, 2015) (citations omitted).

28 |d.

29 ECF No. 209-19 (Declaration of David Yeridirector of eDiscovery for UnitedHealth
Group, Incorporated). To be fair, the deal@trmay be unable to provide more specific
information when Optum also stated in responsevery request that it will not search for or

produce documents. See ECF No. 209-11.
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Optum’s objections to the individual requests boilerplate; they statan objection without
offering an explanation.

In response to Optum’s boildgbe objection that requestseking “all” documents are
facially overbroad, Plaintiffs assert two of thigiurteen requests are limited to Optum’s internal
documents? one specifically requests documents sigfit to identify Optum personnel and
department! and three of the remaining request& Optum to produce documents it has
previously searched for, reviewed, gmdduced to various governmental entifieésAs
evidenced by these examples, Optum’s boilerghjections lack support and do not adequately
provide a basis for the Court to grant th&m.

VII.  Court review

Although Plaintiffs state thetyied to discuss with Optum limitations on their requests
through the meet-and-confer procestsno point did Plaitiffs make a concrete offer to narrow
or limit their requests. As such, both sides df thiscovery dispute hawstaked out absolutist
positions, with Plaintiffs demanding documentshe subpoena as drafted and Optum refusing
to produce responsive documents. The Court héswed the individuatequests to determine
relevancy based on the claims and defenses im¢hisn, and to assess @ther Plaintiffs have

taken reasonable steps to avoid imposing undueshwidexpense as required by Rule 45(d)(1).

30 SeeECF No. 311 at 27 (referrirtg Request Nos. 1 and 11).

31 Sedd. at 25 (referring to Request No. 9).

32 Sedd. at 28 (referring to Request Nos. 2, 3, and 12).

33 See Ehrlich v. Union Pac. R.R. C802 F.R.D. 620, 625-26 (D. Kan. 2014) (party asserting
unduly burdensome objection has burden to sfamis justifying objection by demonstrating

time or expense involved is unduly burdensome).
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The Court finds the relevant time period desited by Plaintiffs of January 1, 2007 to the
present to be reasonable, as it is coextensitrewhien Mylan acquired and continues to hold the
rights to EpiPen. The Court finds Plaintiffs’fohtion of “you” and “your” overbroad to the
extent it includes United HealthCare Services,,lbecause Plaintiffs have served an identical
subpoena on United. The Court will excludetgd HealthCare Services, Inc. from the
definition of entities to produce responsive docutsei he Court finds no deficiency in each of
the fourteen individual requests written. With the modifideon to the definition of which
entities Optum is to consider when searchirgésponsive documents, the Court will enforce
the subpoena as written.

VIIl. Costs

Finally, Optum asks the Coud order Plaintiffs to pay the costs of compliance if the
Court rules that Optum must produce documantesponse to thaibpoena. Although the
declaration Optum submitted in support af tiequest does not contain specific enough
information for the Court to determine the preassts, the Court is cognizant that compliance
with the subpoena may require searches aaasgnificant number afocument custodians
within Optum and related entities. The Court’sigpois to deny cost-shifting in the absence of
evidence sufficient to demonstrate that cbamze will impose undue expense on the producing
party. In this instance, because the subpdenat limited to Optum but instead extends to

additional entities as includéd the subpoena’s definitiott,the Court finds it appropriate for

34“you’ and ‘Your' shall referto Optum RX, Inc., and each of its predecessors, subsidiaries,
parents, affiliates, and other organizational apérating units of each of them, all past and
present directors, officers, employees, agerfgesentatives, employees, consultants, and
attorneys of any of them, all etiéis acting in joint-venture or gaership relationships with each
of them, and others acting on the behalf of eddhem.” ECF No. 198-1 at 5. While the Court

understands Plaintiffs seek onlgdcuments sufficient to identif@ptum personnel and
12



Class Plaintiffs to share in the cost obguction. Accordingly, th€ourt will require Class
Plaintiffs to bear 50% of the costs Opturaurs in timely producing documents responsive to
the subpoena.
IX.  Motion to Quash

In its motion to quash the subpoena, Opteties on the subsections of Rule 45 which
require the court to quash or modify a subpdbai (1) fails to dbw a reasonable time to
comply or (2) subjects a person to undue bufdenfhe Court has ruled that compliance with the
subpoena, modified to exclude United asspoading party, will not subject Optum to undue
burden.

On the issue of time, the extent of Optum’guament is that 29 day(the time designated
for compliance in the subpoena) is insufficientéspond “to requests that cover more than a
decade, apply to hundreds of different unnaemities, and seek information in every
imaginable form.?® The Court does not find the argument compelling. Accordingly, the Court
will deny in part and grant in part Optum’s motion to quash.

IT IS HEREBY ORDERED that Class Plaintiffs’ Motin to Compel Compliance with
Subpoena Directed to Non-Party Optum Rx, [BECF No. 198) in Case No. 17-md-2785-DDC-
TJJ,In Re: Epipen (Epinephrine Injection, USP) Marketing, Sales Practices and Antitrust

Litigation is granted as modified &xclude United HealthCare Services, Inc. as a responding

departments responsible for EAIl-related decisjpRCF No. 311 at 25, Plaintiffs concede that
responsive documents may come from Optusuibsidiaries or affiliated entitiad, at 26.

35 Fed. R. Civ. P. 45(d)(3)(A)(i), (iv).

36 Case No. 18-mc-206-DDC-TJJ, Non-Partyt@pRx, Inc.’s Memorandum in Support of its
Motion to Quash Plaintiff's Rule 45 Subpoena (ECF No. 1-1 at 20 n.7).
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entity. Optum shall produce documerdgsponsive to the subpoena witRih daysof the date of
this order. Class Plaintiffs shall bé#% of the costs of Optum’s timely production.

IT IS FURTHER ORDERED that Non-Party OptumRX, Inc.’s Motion to Quash
Plaintiff's Rule 45 Subpoena (ECF No. 1) in Case No. 18-mc-206-DDCTRE: EpiPen
Epinephrine Injection USP Marketing, Sales Practices and Antitrust Litige&tigranted to the
extent that United HealthCarer8iees, Inc. is excluded as asponding entity, and denied in all
other respects.

IT IS SO ORDERED.

Dated this 31st day of May, 2018 in Kansas City, Kansas.

Teresa J-"James
U. S. Majistrate Jude
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