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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MYLAN INC., et al.,
Plaintiffs,

V.

CaseNo. 18-mc-209-DDC-TJJ

ANALYSIS GROUP, INC.,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the court on Myliaen and Mylan Specigt L.P.’s (“Mylan”)
Motion to Review the Magistrate Judge’sder of August 27, 2018 Denying in Part Mylan’s
Motion to Compel Compliance with Subpoena Diegcto Analysis Group, Inc. Docs. 26 & 28.
For reasons explained belowetbourt denies Mylan’s Motion.

l. Factual and Procedural Background

On February 1, 2018, Mylan served a sulmaoen Analysis Group, Inc. (“AG”), under
Federal Rule of Civil Procedure 45. Doc. 26N2ylan asserts that it issued this subpoena
seeking discovery from AG to suppds defense in a related cabere EpiPen (Epinephrine
Injection, USP) Marketing, Salé¥actices and Antitrust LitigatigrNo. 17-2785-DDC-TJJ (D.
Kan.) (“the EpiPen MDL"). Specifically, Mylanontends that it sesldiscovery from AG to
support its defense against plaintiff Sanofi-Aei).S. LLC’s (“Sanofi”) claim that Mylan
unlawfully excluded Auvi-Q—a rival product tiie EpiPen once sold by Sanofi—from the
epinephrine auto-injector market. Mylan’s dedfe is that the Auvi-Q product failed because
Sanofi couldn’t compete with the EpiPentbie merits—including price—and not because

Mylan offered rebates on the EpiPen comdiéd on favorable formulary placement.
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Before Sanofi entered the epinephrine aunfedtor market, it engaged AG, an economics
consulting firm, to provide information andwace about that market. AG performed its
consulting work for Sanofi in 2011 and 2012, wef8anofi launched Auvi-Q in 2013. Mylan
asserts that the discovery it seeks from AG will help prove that Sanofi failed to compete on the
merits—and not from angurported conduct by Mylan.

In response to the subpoena, AG produced responsive documents “that were prepared for
and sent to or received from Sanofi,” but ithtield internal documents that AG never provided
to Sanofi. See generallpoc. 26-3. AG also withheld, #ays, documents that it never
“received” from Sanofi.E.g., Doc. 26-3 at 6 (response to category No. 3). On April 18, 2018,
Mylan filed a Motion to CompeCompliance with Subpoena Directed to Analysis Group. Doc.
2.1 Among other things, Mylan’s Motion moveddompel AG to produce this collection of
“internal” documents that hiad withheld from production.

On August 27, 2018, Magistrate Judge Terkskmes granted Mylan’s Motion to
Compel in part and denied it part. Doc. 24. Specificallyudge James directed AG to produce
documents responsive to Mylan’s Request Nddlat 10-11, 13. Request No. 1 seeks “[a]ll
documents constituting or relating to any attugotential contract, agreement, proposal,
negotiation, or commission of services betwe®@][and Sanofi.” Doc. 26-2 at 1. But Judge
James declined to compel AG to produce€intl deliberations, commications, predictions,
assessments, recommendations, research angiangalojections, estimates, draft advice, and
analyses AG performed.” Doc. 24 at 7-8. Judge James determined that Rule 45(d)(3)(B)(ii)

protects disclosure of the requested documenitss portion of Rule 45 allows a court to quash

! Mylan filed its Motion in the District of Masshuasetts and also moved the court to transfer the

matter to this districtMylan Inc. v. Analysis Grp., IncdNo. 18-mc-91153-FDS (D. Mass. Apr. 18, 2018),
ECF No. 2. On April 20, 2018, the Massachusettsridam®urt transferred the case to the District of
Kansas. Doc. 5.



or modify a subpoena if it requédisclosing an unretained exgsropinion or information that
does not describe specific occurrences in disputeresults from the expert’s study that was not
requested by a party.” Judge James found‘émgt analysis AG preformed for Sanofi would
gualify as expert opinion that, teuse Mylan has not paid for it, is unretained and protected by
Rule 45.” Doc. 24 at 8. Judge James alsogeized that Rule 45 contains an exception to the
protection of materials under Rule 45(d)(3)(B)(iThis exception applies when the requesting
party “shows a substantial need” for the discgvdfed. R. Civ. P. 45(d)(3)(C)(i). Judge James
held that Mylan had not demonstrated a sutigthneed for AG’s expert materials beyond those
AG already had agreed to produce.( materials sent to or received from Sanofi as part of its
consulting work for Sanofi). Doc. 24 at 9.

Mylan’s Motion for Review assts that Judge James incotttg@pplied Rule 45 in her
August 27, 2018, Order. Thus, Mylan contends, Judgees’s Order is “contrary to law.” Doc.
26 at 1. And so, Mylan argues, the court sti@dt aside Judge James’s Order under Federal
Rule of Civil Procedure 72(a). The court address®d decides Mylan’s request, below.

Il. Legal Standard

Federal Rule of Civil Procedure 72(a) pésma party to present specific, written
objections to a magistrate judge’s order. Whanewing a magistrate judge’s order deciding
nondispositive pretrial matters, the district coymplees a “clearly erroneous or contrary to law”
standard of reviewSee First Union Mortg. Corp. v. Smitt29 F.3d 992, 995 (10th Cir. 2000)
(quotingOcelot Oil Corp. v. Sparrow Indys847 F.2d 1458, 1461-62 (10th Cir. 1988)); 28
U.S.C. 8 636(b)(1)(A); Fed. R. €iP. 72(a). This clearly errooes standard doesn’t permit the
district court to conduct a de novo review o factual findings; ingad, it must affirm a

magistrate judge’s order unless a full review of the evidence leaves it “with the definite and firm



conviction that a mistake has been committedcelot Oil Corp, 847 F.2d at 1464. In contrast,
“the contrary to law” standard permits the district court to conductdapendent review of the
magistrate judge’s purely legal determinatio8grint Commc’ns Co. v. Vonage Holdings Corp.
500 F. Supp. 2d 1290, 1346 (D. Kan. 2007) (citatiowsiaternal quotation marks omitted). A
magistrate judge’s order is contrary to law witeifails to apply or mispplies relevant statutes,
case law or rules of proceduréNalker v. Bd. of Cty. Comm’rNo. 09-1316-MLB, 2011 WL
2790203, at *2 (D. Kan. July 14, 2011) (citiBgtta v. Barnhart475 F. Supp. 2d 174, 185
(E.D.N.Y. 2007)).

[I. Analysis

Mylan asserts that Judge James erred bgilglthat Rule 45(d)(3)(B)(ii) protects

disclosure of the documentsathiMylan’s subpoena demanded AG to produce. Mylan thus asks
the court to vacate that portion of Judge Jm®©rder and thus compel AG to produce all
responsive documents resulting from its work for Sanofi regardless of whether AG had provided
the documents to or received them from Sanbfylan asserts thrg@incipal arguments to
support its Motion. First, Mylan argues that sudpoenaed materials fallitside the scope of
Rule 45(d)(3)(B)(ii) because they were “requested by a paitg:-Sanofi. Next, Mylan
contends that Rule 45(d)(3)(B)(ii) does pobtect the subpoenaed materials because they
describe “specific occurrences in disputé&ihally, Mylan asserts #t Judge James erred by
exercising her discretion to apply Rule 45()B3(ii) because she never considered certain
factors identified in the 1991 Advisory Committe@lotes to Rule 45. The court addresses each

of Mylan’s arguments, in turn, below.



A. Are the subpoenaed materials “requested by a party” within the meaning of
Rule 45(d)(3)(B)(ii)?

Rule 45(d)(3)(B)(ii) allows a court to gsia or modify a subpoena if it requires
“disclosing an unretained expertpinion or information that ...results from the expert’s study
that was not requested by a pattyd. (emphasis added). Mylan argues here that Rule
45(d)(3)(B)(ii) does noprotect disclosure of the subp@ea materials because they were
“requested by a party"—that is, 1&&i. Sanofi, of course, is a g to the EpiPen MDL and it is
the entity who asked AG to perform its consulting work.

Before it reaches the merits of this amgent, the court constis whether Mylan has
waived it. AG asserts that Mylan has waitkid argument because it never presented it to
Judge James. Indeed, the Tenth Circuit hasthald“[i]ssues raised for the first time in
objections to the magistrate judgeézommendation are deemed waivedClearOne
Commc'ns, Inc. v. Biamp Sy653 F.3d 1163, 1185 (10th Cir. 2011) (quotiarshall v.

Chater, 75 F.3d 1421, 1426-27 (10th Cir. 1996)). Mylas hat waived its argument. In its
response to Mylan’s Motion to @Gwpel, AG asserted that Rule gfotects disclosure of the
subpoenaed documentSee generallfpoc. 15. Inits Reply, Mylan asserted: “AG[ ] cannot
here rely on Rule 45(d)(3)(B)(ii)’s ‘unretainedpert’ rule . . . to withhold documents, because
AGJ[ ] witnessed and participated in the ‘sgiEcoccurrences in dispute’ while conducting a
‘study . . . requested by a party’'—i.e., Sanofdbc. 18 at 8 (quoting Rule 45(d)(3)(B)(ii)).

AG asserts that this one sentence isntugh. Mylan, AG says, made no substantive
argument or cited any case law to argue tiaisubpoenaed materials were “requested by a
party.” AG contends that Mylamaised this argument “in a genctory manner,” and thus, the
court should find it waivedSee United States v. Hardma&97 F.3d 1116, 1131 (10th Cir.

2002) (“Arguments raised in a perfunctory mansech as in a footnote, are waived.”).



Mylan did not assert this argument to Judgenes in a perfunctory fashion. Mylan
argued to Judge James that none of tiwsenaed materials qualify for relief under the
language of Rule 45(d)(3)(B)(ii). Doc. 18 at 8—M& part of its argument, Mylan asserted that
the subpoenaed materials do not come withirstlope of the rule because a party—Sanofi—had
requested themld. at 8. The court thus finds that Mylaas preserved this issue for review.

Turning next to the substance of Mylanigjection, Mylan argues that Judge James erred
when she held that Rule 45(d)(3)(B)(ii) protedisclosure of the subpoenaed materials. This
conclusion contradicts, Mylan otends, the Rule’s languagechese the materials at issue
“result[ ] from the [unredined] expert’s study” angere“requested by a party.” Neither Mylan
nor AG disputes that Rule 45(d)(B)(ii) applies only toan “unretained expert’s” materials.
And neither party argues that AG is not sucHuaretained expert” in the EpiPen MDL. AG
asserts that no party to the E@PMDL has retained AG as astiying or non-tstifying expert
in that case. Mylan does ncitallenge this proposition.

The Advisory Committee’s notes to RulB explain that subsection (d)(3)(B)(ii)
“provides appropriate protectionrfthe intellectual ppperty of the non-partyitness; it does not
apply to the expert retained hyparty, whose information is self to the provisions of Rule
26(b)(4).” Fed. R. Civ. P. 45 advisory commiteabte to 1991 amendment. “The purpose of
this rule is to protect experiom being required to providexgert advice or assistance without
proper compensation.Friedland v. TIC—The Indus. GdNo. 04-cv-01263-PSF-MEH, 2006
WL 2583113, at *2 (D. Cal. Sept. 5, 2006) (citingp re Pub. Offering PLE Antitrust Litig233
F.R.D. 70, 76 (D. Mass. 2006)). As the Rulatvisory Committee’s notes explain, “[a]
growing problem has been the use of subpoenas to compel the giving of evidence and

information by unretained experts. Experts areexempt from the duty to give evidence, . . .



but compulsion to give evidence may thredtenintellectual propertgf experts [who are]
denied the opportunity to bargdior the value of theiservices.” Fed. R. Civ. P. 45 advisory
committee’s note to 1991 amendment.

Neither party cites a casatiwfacts similar to the orsepresented here. Sanofi,
anticipating its launch of the rival Auvi-Q,red AG to perform consulting work about the
epinephrine auto-injector market. AG perfornitsdvork several years before the EpiPen MDL
litigation commenced. Neither Sanofi nor Mylaas retained AG as an expert in the EpiPen
MDL. But now, Mylan’s subpoena tries to feréG to produce internabnsulting work even
though Mylan never paid AG for that work.

AG asserts that the Advisory Committee’s reference in its note to Rule 26(b)(4)—a rule
that applies to experts retainleg parties to testify dtial or to provide consulting work about
the specific pending or anticipatétigation—makes one thing cleabout Rule 45(d)(3)(B)(ii):
Its reference to “party” means a party to thigdition who has requestéae unretained expert’s
opinion specifically for the pending litigation. AG argues that its opinions do not qualify as
unretained expert opinion under that defonitbecause Sanofi never asked AG to provide
unretained expert opinions for the EpiPen MDL.

To support its reading of the Rule, AG ciia®sidio Components Inc. v. American
Technical Ceramics CorpNo. 14-CV-2061-H, 2015 WL 12843187 (S.D. Cal. Oct. 5, 2015). In
that case, the defendant served a subpoena aml pénty whom the plaintiff had retained as an
expert in an earlier law#between the two partiedd. at *1. Neither party had retained the
expert in the current pending caseeamd lawsuit between the same parties. Thus, the

California court reasonedit ‘appears that [defendant] is aifgting to use the subpoena at issue



to force [the expert] to act as an unpaid expériess for [defendant]” in the pending litigation.
Id. Exercising its discretion, the court quashieel subpoena under Rui&(d)(3)(B)(ii).

Presidids facts are somewhat similar to the ones here. Lik@tasidioplaintiff, Sanofi
hired AG to perform consulting work aboutidferent matter—one not involving the current
litigation. Also likePresidig no party to the present litigation—the EpiPen MDL—has retained
AG as an expert in that ment case. Even though tReesidioplaintiff previously had requested
the expert to perform his studygetiCalifornia federal court stiield that Rule 45(d)(3)(B)(ii)
protected the expert’'s materials because thendaefg was using a subpoena to force the expert
to act as an unpaid expert tbe defendant in the second ca3éat resembles what Mylan is
trying to do here.

Mylan tries to neutlize the value oPresidids precedent, pointing out one way that it
differs from the facts here. Namely, Sanofi mexetained AG as a litigation expert. Thus,
Mylan arguesPresidionever considered whether the subposmaght an “unretained expert’s”
materials that were “not requested by a paig,Rule 45(d)(3)(B)(ii) rguires. This factual
distinction makes no anaigal difference. BotliPresidioand this case involve a subpoena
directed at someone who is ‘amretained expert witness” the present litigation. In both
situations, a party to the current litigation prexgty had engaged the expert to provide opinions
about another matter. The California federal thetd that Rule 45(d)(3)(B)(ii) protected the
subpoenaed information, even thoughPmesidioplaintiff previously had requested them.

Presidids holding makes sense, given the plaieaning of the words in Rule 45. This
rule protects disclosure of an “unretained expeértiaterials that “resulf] from the [unretained]
expert’s study that was not requested by a pafed. R. Civ. P. 45(d)(3)(B)(ii). Here, Sanofi

never asked AG to perform any work as an &ained expert” for this litigation. Instead,



Sanofi engaged AG to perform consulting work many years before the EpiPen MDL
commenced. At least two other courts have Hedtl Rule 45 protects ugtained expert opinions
even when a party to the current litigatioeyously had engaged the expert about another
matter. See, e.gMedlmmune, LLC v. PDL v. Biopharma, Indo. C08-05590 JF (HRL), 2010
WL 2794390, at *2 (N.D. Cal. July 15, 2010) @€iing plaintiff's argument that Rule
45(d)(3)(B)(ii) did not apply to annretained expert’s declaratis when “the work resulting in
those declarations was requedbgddefendant]” in an earlier ritar because “the fact remains
that the [unretained expert] has not bestained as an expert by any parntyhis lawsuit)
(emphasis addedntervet, Inc. v. Merial Ltd.No. 8:07CV194, 2007 WL 1797643, at *2 (D.
Neb. June 20, 2007) (holding Rule 45 protectediops of an unretained expert whom a party
had retained as a consulting expert in an earlier lawsuit because, among other things, the expert
“[had] not been retained or dgsiated as an expert in the pamgllitigation”). The court finds
the holdings of these cases persuasive, and thus follows them here.

Mylan cites three cases tryinggapport its argument thRule 45(d)(3)(B)(ii) does not
protect the subpoenaed matesiaecause they previously were “requested by a paitg’—
Sanofi. Each case is factually distinguishabhel #hus the court does reypply them here. And,
importantly, no case cited by Mylan specificadilyalyzed whether the Rule protected the
subpoenaed materials because they “result[ed) the expert’s study that was not requested by

a party.” Fed. R. Civ. P. 45(@®)(B)(ii). Instead, the analyses in Mylan’s cases focused on

2 The parties do not cite any Tenth Circuit caseda this issue, and the court’s research has not

located any Tenth Circuit authority either. The couedjots that the Tenth Circuit, if presented with this
guestion, would find the holdings Bfesidioand the two other cited cases persuasive and apply them to
the facts presented here.



whether the subpoenaed matergtisfied a different part dlfie rule—the requirement that
material “describe specificccurrences in dispute .3

For example, ilNatural Resources Defense Council v. Zjrike court held that Rule
45(d)(3)(B)(ii) did not apply to protect two gavenent employees from “giving testimony about
the expert opinions they haa#ready formed and provided tofdedants in the course of their
work about the subject matter in thiggation.” No. 05-cv-1207, 2018 WL 1899609, at *10
(E.D. Cal. Apr. 20, 2018)Zinkereasoned that the witnessesre “experts for Defendants
whose job is to provide expert advice oa fubject relevant to this litigationld. And it
concluded that “[s]Jome of thesep®xtt opinions are reflected ihe documents that are part of
the administrative record and are alreatlissue in this case . . ..” Thsnkeheld, the
government employees’ proposed testimony “desctiiespecific occuences in dispute” in
the lawsuit, and the government failed to metst Burden in demonstiag that the limitation on
unretained expert testimony in R4B(d)(3)(B)(ii) isapplicable.” Id. at *9. Based on these
facts,Zinkeconcluded that the two government eayaes had provided unretained expert
opinions specifically for thpending litigation. And, becausefendant employed them and
providing such expert opinions was part of thebs, it was proper to infer that defendant had
requested the expert’s opinions for that caBeose circumstances differ from the situation
presented here. Sanofi never asked AG to prawmetained expert opinions for or about the
EpiPen MDL. Instead, AG performed itsrsulting work for Sanofi many years ago—well

before the EpiPen MDL commenced.

3 The court analyzes this partRtile 45(d)(3)(B)(ii) and its apmation to the facts here in the

following subsection.See infraPart 111.B.

10



Next, Mylan relies orintervet, Inc. v. Merial Ltd* There, the court compelled a doctor
to testify “about the studies or work he perfoda the request of [ghtiff] in furtherance of
the development of [plaintiff's] vaccirie No. 4:08CVv3042, 2008 WL 1837257, at *4 (D. Neb.

Apr. 22, 2008). The court explaindtht plaintiff never had retagal the doctor as an expert,

and it reasoned that defendant was not seeking the doctor’s testimony as an expert but instead as
a “fact witness.”ld. That is not the situation presentgdthe current dispute in this case.

Mylan seeks internal documents showing hovespert, once engaged by Sanofi (albeit not as a
litigation expert), reached certain opinions abmrnpetition in the epagphrine auto-injector

market. AG is more than a fact witnesadeed, Mylan never disputes that AG qualifies as an
“unretained expert” in the sensathRule 45 uses that termhus, the court refuses to compel

AG to produce the subpoenaed materials because they amount to more than information gathered
by a fact witness.

Finally, Mylan relies orBrogren v. Pohlada case where the court held that Rule
45(d)(3)(B)(ii) did not apply to protect investmeadvice that a subpoenaed party previously had
provided to a defendant beéothe lawsuit commenced. No. 94-cv-6301, 1994 WL 654917, at
*2 (N.D. lll. Nov. 14, 1994).Brogrenreasoned that plaintiff merely sought “opinions that [the

expert] has previously formexhd expressed Id. (emphasis added). And the court found that

4 As cited above, this same court quashed a sulapaeder Rule 45(d)(3)(B)(ii) in a different but
related caselntervet, Inc. v. Merial Ltd.No. 8:07CV194, 2007 WL 1797643, at *2 (D. Neb. June 20,
2007). In that case, a party previously had retaine@xpert for another matter, but the court found that
Rule 45(d)(3)(B)(ii) applied because the expert maisretained or designated in the pending céde.

° The court contrasted this expert witle ttne at issue in the different but related casgervet,

Inc., 2007 WL 1797643. In that case, a party had reteihe expert at issue but in a different and
previous matterld. at *2. That fact made the unretained expert at issue in the present case difeeent.
Intervet, Inc. v. Merial Ltd.2008 WL 1837257, at *4“Unlike [the unretained expert in the different but
related case] . . . [the unretained expert in the ptesese] has never been retrby [plaintiff] as an
expert.”).

11



the unretained expert was the “best withessdtifygabout] what investnmd advice [the expert]
rendered to [the party].” AG already producedWvyglan the opinions that it has expressed to
Sanofi and the advice it rendered to Sanofi. Tgslosure fulfills the results compelled by
Brogren But nothing inBrogrensupports the result thiylan tries to wring from the caseg.,
that the expert must produce internal documahtsit its deliberative process in reaching those
opinions. Brogrenis inapposite tohe facts here.

For all these reasons, the court concludes that Judge James properly held that the
subpoenaed materials come within Rule 45(0dR&gii). Mylan’s subpoea tried to require
disclosure of “an unretained expe opinion or information that. . results from the expert's
study that was not requested by a party.” Heoeparty has requested AG to provide expert
advice in the EpiPen MDL. Thus, although Sapoéviously engaged AG to provide it with
certain advice, the subpoena semlederials that “result[ ] frorthe expert’s study” that was not
requested by a party fordlpresent litigation.

B. Do the subpoenaed materials describ&specific occurrences in dispute” as
Rule 45(d)(3)(B)(ii) requires?

Next, Mylan argues that Rule 45(d)(3)(B)@des not protect the subpoenaed materials
because they describe specific occurrences puthsn the EpiPen MDLRule 45(d)(3)(B)(ii)
only protects “an unretained experdginion or information that doest describe specific
occurrences in dispute.” Fed. R. Civ. P. 45({BXii) (emphasis added)Mylan contends that
the subpoenaed materials describe specific occurrences isplite, and thus Rule 45 does not
protect their disclosure.

To support this argument, Mylan cites casekling that Rule 4%()(3)(B)(ii) does not
protect expert materials wherethfully consist of factsSee, e.gIn re Domestic Drywall

Antitrust Litig, 300 F.R.D. 234, 242 (E.D. Pa. 2014) (holding that subpoenaed materials were

12



subject to disclosure because they were “tlezfra factual nature that falls outside the
protections of Rule 45(d)(3)(B)(ii)")ntervet, Inc. v. Merial Ltd.No. 4:08CV3042, 2008 WL
1837257, at *4 (D. Neb. Apr. 22, 2008) (holding thatefendant could depose an expert on
topics for which he merely was a “fact withesst)re Pub. Offering PLE Antitrust Litig233
F.R.D. 70, 77 (D. Mass. 2006) (“Because the argitplaintiffs sought factual information from
[a nonparty who had made certain statemienéspublished articlabout industry pricing
practices that] describ[¢dpecific events and occurrencegligpute in the antitrust litigation,
such information is not shielded by Rule 45(3)3(ii).”). Indeed, the Advisory Committee’s
notes to Rule 45 provide that a court’s diforewhen deciding to apply Rule 45(d)(3)(B)(ii)
“should be informed by ‘the degree to which éxert is being callebecause of his knowledge
of facts relevant to the case rattthan in order to give opinionstémony . . . ."”” Fed. R. Civ. P.
45 advisory committee’s note to 1991 amendment (quétangman v. Edelstejrb39 F.2d 811,
822 (2d Cir. 1976)).

Mylan argues that the internal documesasight by the contested subpoena “describe the
specific occurrences in dispute” because hr@yide the basis for AG’s research about the
epinephrine auto-injector market and its résgladvice to Sanofi. AG disagrees. AG argues
that Mylan’s subpoena here doest seek factual matal. Instead, AG contends, Mylan seeks
opinions and information resulting from AG’spert work as Sanofi’'sonsultant. AG thus
reasons that Rule 45(d)(3)(B)(pyotects such materials frometBubpoena. The court agrees.

Judge James'’s ruling refused to comp@él to produce “internal deliberations,
communications, predictions, assessments, recomatiens, research and analysis, projections,
estimates, draft advice, and analyses AG peréat.” Doc. 24 at 7-8. Although the court has

located no case with facts exactly like the onesgntesl here, courts consistently have held that

13



Rule 45(d)(3)(B)(ii) protects infonation that results from axpert’s study. This type of
information is not purely factual information. Te contrary, it is informtion collected as part
of the expert’s unretained work. And Ruleptbtects the results tiie expert’s work.See, e.g.
Daggett v. ScottNo. 15-mc-00065-CMA-MJW, 2015 WB407314, at *2 (D. Colo. May 26,
2015) (holding that Rule 45(d)(3)(B)(ii) doestqwotect discovery dfacts but precludes
discovery of an expert’'s “miebdology, analysis, or expertiseGjaxosmithkline Consumer
Healthcare, L.P. v. Merix Pharm. CorgNo. 2:05-mc-436-TS-DN2007 WL 1051759, at *3 (D.
Utah Apr. 2, 2007) (denying defendant’s motiorcémnpel testimony of an unretained expert
because defendant merely sought testimony “atamis helpful to [its] theory of the case, but
these [facts] came to [the expert’s] attentiorhis/[expert] study” and thus Rule 45(d)(3)(B)(ii)
protected that testimonydm disclosure).

For example, iDaggett v. Scotthe Colorado court explaidehat Rule 45(d)(3)(B)(ii)
distinguishes between two typesroéterial: “the expert’s fagal record [that] ‘describe[s]
specific occurrences in dispute’ and therefore faliside the protection &ule 45(d)(3)(B)(ii);
but the same expert’'s own analysises not describe specific ocoences in dispute’; rather, it
‘results from the expert'study’ and is protected by the rule.” 2015 WL 3407314, at *2
(quoting Fed. R. Civ. P. 45(d)(3)(B)(ii)). The Crddo federal court thus held that a party could
discover the factual basis for tegpert’s report but that it coultbt discover information about
the expert’'s “methodology, analysis, or expertise.”

The types of mateals requested herere., internal delibertions, communications,
predictions, assessments, recommendations, oksaad analysis, projections, estimates, draft
advice, and analyses—are not igentaining merely factual infimation. Instead, these types

of materials result from AG’s expert wottkat Sanofi hired it to perform when it was

14



anticipating its launch of Auvi-Q and well be#othe EpiPen MDL commenced. Mylan cites no
case showing that it is entitled $ecure this type of materiahen it never has retained—or
compensated—AG for that work. Judge Jamesdicerr by holding that Rule 45(d)(3)(B)(ii)
protects disclosure of the teaials that Mylan’s motion seeks to compel AG to produce.

C. Did Judge James err by not applyinghe factors from the Advisory
Committee’s Notes?

Last, Mylan argues that Judge James dmyei@iling to apply certain factors recited in
Rule 45’s Advisory Committee’s notes when she esed her discretion tgaly that rule to the
subpoenaed materials. The Advis@ommittee’s notes provide:

[T]he district court’s discretion in these mattsf®uld beinformed by “[1] the

degree to which the exper being called becauss his knowledge of facts

relevant to the case rather than in order to give opinion testimony; [2] the difference
between testifying to a previously formed or expressed opinion and forming a new
one; [3] the possibility that, for other reas, the witness is a unique expert; [4] the
extent to which the calling party is labto show the unlikelihood that any
comparable witness will wiligly testify; and [5] the degree to which the witness

is able to show that he has been oppiebyehaving continually to testify . . . .”

Fed. R. Civ. P. 45 advisory committee’s note to 1991 amendment (q¥@atirfignan v. Edelstejn
539 F.2d 811, 822 (2d Cir. 1976)) (emphasis added).

AG again asserts that Mylan has waited argument because it never made the
argument to Judge JameSee, e.g ClearOne Commc'ns, Inc. v. Biamp S¥&3 F.3d 1163,
1185 (10th Cir. 2011) (holding thdfi]ssues raised for the 6t time in objections to the
magistrate judge’s recommendati&me deemed waived” (quotinfgarshall v. Chater75 F.3d
1421, 1426-27 (10th Cir. 1996))). This time, the court agrees with AG’s waiver argument.
Mylan’s briefing to Judge James never argtied she should appthe factors from the

Advisory Committee’s notes—muddss that these factors favored Judge James exercising her

discretion by declining to apply Rule 45(3)(B)(ii) to the sbpoenaed materialSeeDoc. 3
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(Mylan’s Memorandum in Suppoof its Motion to Compel)see alsdocs. 18 & 21 (Mylan’s
Redacted and Sealed Reply to its Motion to Confp&@gcause Mylan never asserted this
argument to the Magistrate Judge, the counddithat Mylan has waived the opportunity to
present it in its Objection here.

But, even if Mylan hadn’t waived thasgument, the Advisory Committee’s notes never
mandate courts to apply these factors. Inste@durt has the discretido decide whether to
apply Rule 45(d)(3)(B)(ii).SeeFed. R. Civ. P. 45 advispcommittee’s note to 1991
amendment (providing factors thatistrict court should considethen exercising “the district
court’s discretion” to applRule 45(d)(3)(B)(ii));see also SEC v. Merrill Scott & Assocs., Ltd.
600 F.3d 1262, 1271 (10th Cir. 2010) (“The distriatrtdvas broad discretn over the control of
discovery, and [the Tenth Circuit] will not seidesdiscovery rulings absent an abuse of that
discretion.”) (citations and internal quotatimarks omitted). And the Advisory Committee’s
notes suggest that a court “shoutdnsider the factors above @&hexercising that discretion.
Fed. R. Civ. P. 45 advisory committee’s notd9®1 amendment. But it never requires that a
courtmustapply these factors. Theurt thus concludes thatidge James did not err by
exercising her discretion to decide that Ruledd&)(B)(ii) protectshe subpoenaed materials
that Mylan seeks from AG.

IV.  Conclusion
For all these reasons, the court conclutas Judge James’s ruling was not clearly

erroneous or contrary to law. The court tdesies Mylan’s objeatin to that Order.

6 Mylan correctly asserts that it cited the Ruletvisory Committee’s notes in its Reply. Doc. 21

at 9. Specifically, Mylan cited the Advisory Corntiee’s notes on page 9 of its Reply. But Mylan’s

citation there directed Judge James to a compldifgrent portion of the Advisory Committee’s notes.
Mylan never directed Judge James to the portion of the notes reciting the factors that Mylan now argues
she failed to consider. Mylan simply never assetite argument to Judge James that it seeks to assert
here in its Objection.
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IT IS THEREFORE ORDERED BY THE COURT THAT plaintiffs’ Motion to
Review the Magistrate Judgedrder of August 27, 2018 Denying in Part Mylan’s Motion to
Compel Compliance with SubpoebBaected to Analysis Group, Inc. (Docs. 26 & 28) is denied
and plaintiffs’ objection tiMagistrate Judge James’s August 27, 2018 Order (Doc. 24) is
overruled.

IT IS SO ORDERED.

Dated this 17th day of October, 2018, at Kansas City, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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