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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARK E. IDSTROM, M.D.,
Plaintiff,
V. Case No. 19-2013-JAR-TJJ
GERMAN MAY, P.C., et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Mark E. Idstrom, M.D. brings ik action against Defendants German May, P.C.,
Charles W. German, Brandon J.B. Boulware, BaHodes, and John Does 1-10 (collectively,
“German May"), alleging legal malpractice glacch of fiduciary duty, and Kansas Consumer
Protection Act (“KCPA”) claims. German May represented ldstrom in a Johnson County,
Kansas District Court casené “Underlying Lawsuit”) that Istrom brought against his former
radiology practice, Alliance Radiology, P.A. (llance”), and several afs directors (the
“Director Defendants”}. This matter is before the Caowmn Defendants’ Motion to Dismiss
(Doc. 7) under Fed. R. Civ. P. 12(b)(6) for failtwestate a claim. Theotion is fully briefed,
and the Court is prepared to rule. For the reasons fully described below, thgr@oisrin
part and denies in partGerman May’s motion to dismiss.

l. Standard
In order to pass muster under Rule 12(b)(6)e ‘tomplaint must give the court reason to

believe thathis plaintiff has a reasonable likebod of mustering factual support these

L ldstrom v. Alliance Radiology, et aCase No. 12CV03757.
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claims.”? The plausibility standard does not regqua showing of probability that a defendant

has acted unlawfully, but require®re than “a sheer possibility.*[M]ere ‘labels and
conclusions,’” and ‘a formulaic recitation of the elements of a cause of action” will not suffice; a
plaintiff must offer specific factuallegations to support each claith.Finally, the Court must
accept the nonmoving party’s factadlegations as true and gnaot dismiss on the ground that
it appears unlikely the allegations can be proven.

The Supreme Court has explained the analysista®-step procesdg-or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but]
we ‘are not bound to accepttase a legal conclusion couahas a factual allegation® Thus,
the court must first determine if the allegations are factual and entitled to an assumption of truth,
or merely legal conclusions that are eatitled to an assumption of truthSecond, the court
must determine whether the fadtaliegations, when assumed true, “plausibly give rise to an
entitlement to relief? “A claim has facial plausibility wén the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged®”

The parties do not dispute that in deeglthis motion to dismiss, the Court may

judicially notice the stateotirt documents from the Underlying Lawsuit that German May

2 Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007).
3 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

4 Kan. Penn Gaming, LLC v. Collin856 F.3d 1210, 1214 (10th Cir. 2011) (quotBedl Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)).

5|gbal, 556 U.S. at 67&iting Twombly 550 U.S. at 556).
61d.

71d. at 679.

81d.

91d. at 678.



includes as exhibits to its moti and reply brief. In reviewina motion to dismiss under Fed. R.
Civ. P. 12(b)(6), a court is “not precluded its] review of the complat from taking notice of
items in the public record® Generally, a court may take jedil notice of pleadings in prior
cases without converting a motion to dismiss into one for summary judghmenKansas, court
records are public records.Moreover, where a plaintiff refers in the complaint to a document
that is central to the claintmit does not incorporate or attach the document, “a defendant may
submit an indisputably authentic copy of suldtument to the court to be considered on a
motion to dismiss*® Accordingly, in judging the legal suéfency of Idstrom’s Complaint, the
Court considers the allegationslight of the following documentisom the court record in the
Underlying Lawsuit, which are referenced by Idsirm his Complaint and also provided to the
Court by German May (1) the jury instructions in thUnderlying Lawsuit, including the
completed and signed verdict ford®g2) Idstrom’s memorandum in support of a new trial in the
Underlying Lawsuit® (3) the trial court’s order on pbgial motions in the Underlying

Lawsuit!” and (4) the Kansas Court of Appedlsie “KCOA”) decision in the Underlying

Lawsuit18

10 papasan v. Allain478 U.S. 265, 258 n.1 (198®ace v. Swerdlows19 F.3d 1067, 1072 (10th Cir.
2008).

1 Tal v. Hogan 453 F.3d 1244, 1264 n.24 (10th Cir. 2006).
2 Baker v. Haydem19 P.3d 31 (Kan. Ct. App. 28) (citing K.S.A. § 45-221(a)(1)).

B Hall v. Witteman569 F. Supp. 2d 1208, 12016 (D. Kan. 2008) (qudBFR& v. Wholesale Grocers, Inc.
130 F.3d 1381, 1384 (10th Cir. 1997)).

14 See GFP130 F.3d at 1384-85.
5 Doc. 8-1.

16 Doc. 8-5.

" Doc. 18-2.

8 Doc. 1-2;ldstrom v. Alliance Radiology, P.A388 P.3d 923 (Table), 2017 WL 129926 (Kan. Ct. App.
2017).



Il. Facts

Unless otherwise indicated, the following facts are drawn from Idstrom’s Complaint and
construed in the lighthost favorable to hint?
Parties

Idstrom is currently a citizen and residenttdrida. Defendant German May, P.C. is a
Kansas City, Missouri based law firm; Defend&@srman (a Missouri resident), Defendant
Boulware (a Missouri residengnd Defendant Hodes (a Kansasident), were agents and/or
employees of German May, P.C. GermaryMked the Underlying Lawsuit on behalf of
Idstrom on May 8, 2012 and was solely responddnidis representation at both the trial and
appellate levels. In the Underlying Lawsuitstimm asserted claims for Kansas Restraint of
Trade Act (“KRTA") violations, breach ofduciary duty, civil conspiracy, and wrongful
termination?®
The Underlying Lawsuit: Facts

In August 1998, four competing radiologyaptices merged to form a “super group”™—
Alliance—in the Kansas City metropolitan ardzach of the previously independent groups
became a “division” of Alliance but operdténeir respective businesses autonomously by
paying their own expenses, keeping their owsfifs, not sharing in the risks of the other
divisions, and basing ¢hdoctors’ incentive compensatioriedp on the performance of their
respective division. Each division signed its dvaspital contracts, maintained responsibility
for ensuring its geographical business remaindulisiness, and made its own decisions about

marketing, scheduling, hiring, firing, and promotiorst@areholder. Thewsions serviced the

19 SeeBell Atl. Corp. v. Twomb}y550 U.S. 544, 554 (2007).
20|dstrom v. Alliance Radiology, et aCase No. 12CV03757.



same hospitals they did prior to forming All@m but also added other hospitals and facilities
based on agreed-upon geographic atiooa between the divisions.

Idstrom joined Alliance’s St. Luke’s Divisn in May 2005 as an associate at Alliance’s
largest client, St. Luke’s Hospital. His empinent agreement provide¢hat his employment
could be terminated at any time, with or withoatise, with the approval of seventy-five percent
of the shareholders in his division. In 200&tidm purchased 100 shares of Alliance stock and
became an Alliance shareholder; he later became president of the St. Luke’s Division and a
member of Alliance’s Board of Bectors. Also in 2007, Alliancesontract with St. Luke’s was
set to expire. St. Luke’s gposed an offer that would have allowed Idstrom and other
radiologists in the division to continue wankj at St. Luke’s. The other Alliance divisions,
however, prevented the St. Luke’s Division fremtering into the new contract because Alliance
would not be St. Luke’s excluswadiology provider. The othdivisions did not allow the St.
Luke’s Division radiologists tavork at the other three divisionsospitals. Upon losing the St.
Luke’s contract, the St. Luke’s Dsion was renamed the Midwest Division.

In 2007, the U.S. Oncology Network apached Alliance about reading outpatient
diagnostic images from sevefalspitals. ldstrom and the Midwest Division had an established
relationship with physicians andtpnts at several of these hospitals. Due to Alliance’s market
allocation process, the Shawnee Mission Division of Alliance obtained exclusive rights to all
outpatient diagnostic business from U.Sc@logy. Similarly, a U.S. Oncology physician
approached the Midwest Divisi@bout providing interventionaadiology services, expressing
an interest that the Midwest Division andgtihm provide the services. At Alliance Board
meetings, however, the Shawnee Mission Divisibjected, and the Alliance Board authorized

the Shawnee Mission Division to receive thelagive contract for interventional radiology,



despite not having the requisite number ofrirgational radiologists. Accordingly, Idstrom
could not provide services for U.S. Oncology.

In 2010, Centerpoint Medical Center (“Cempi@nt”) presented a gnificant financial
opportunity for the radiologisis the Midwest Division. Ceetpoint had a contract with
another radiology firm, WesteMissouri Radiological Group (“WMRG”). Centerpoint's CEO
approached Idstrom about the Midwest Dimtsproviding interventiorlaadiology services.
Centerpoint requested thatAfliance received the contradhat the Shawnee Mission and
Carondolet Divisions not be inived. The Midwest Division lefly worked at Centerpoint
because it was the only Alliance Division witte physician capacity &erve the hospital.
Centerpoint proposed that tMedwest Division merge with WRRG and assume Centerpoint’s
contract for both diagnostiad interventional radiolgy services. When Idstrom proposed the
merger to the Alliance Board, the Caronda@etl Shawnee Mission Divisions blocked the
contract, arguing that Centerpbfell outside of the Midwest Dision’s geographic territory.

In 2010, Alliance’s Board—except represénis from the Midwest Division—met at
Hallbrook Country Club to discuss ldstrom’satlenges to both Alliares market allocation
scheme and Alliance’s failure to support the Midwest Division after the loss of the St. Luke’s
business. Dr. Anthony Harmon presentedidea of removing the Midwest Division from
Alliance if the Board did not agree to remove Idstrom from the Board as president of the
division, and after discussi, the shareholders from the otheethdivisions voted to remove the
Midwest Division from Alliance.Shortly after this meeting, Dr. Douglas Best, a Midwest
Division shareholder and Alliance board member, met with the other Alliance directors and laid
out conditions under which the Midwest Divisiooudd remain in Alliance-specifically that (1)

Idstrom be removed as president of the MadtDivision, (2) Idstrom be removed from the



Alliance Board, and (3) Idstrom be preventexn any further negotiations with potential
customers. The Midwest Division agreedhese conditions, and Alliance’s shareholders
subsequently voted to reinstate the Midwisision. Idstrom remained a shareholder and
employee of the Midwest Division. When Cemuoint learned that &irom was removed as
president of the Midwest Dision, it gave the contract emother radiology group.

In late 2011, Dr. Best communicatediwVirtual RadiologyGroup (“vRAD”) about a
potential merger. If the merger occurreddMest Division sharehdérs would receive a
combined $4 million payout. However, vVRADused to complete the merger if Idstrom
remained an employee of the Midwest Digisi The Midwest Divigin shareholders—other
than Idstrom—unanimously voted to termmédstrom, without cause, on February 3, 2012.
Idstrom alleges that because of his termarathe was effectively excluded from practicing
radiology in the Kansas City metropolitan griestrom was required to sign a resignation of
medical staff membership when he was hired, and Alliance demands exclusive hospital contracts
that bar non-Alliance radiologists from working at the hospitals. Since his termination, Plaintiff
has not found work in the Kansas City metropolitan area.

The Underlying Lawsuit: Pretrial Litigation

Former German May partner Boulware washarge of the Underlying Lawsuit. At the
time he drafted and filed the petition, Boulwareswat licensed to practice law or admitted pro
hac vice in Kansas. During the three yearpgrefrial litigation, Geman May filed three
petitions on Idstrom’s behalf. the prayer for relief following # breach of fiduciary count in
each petition, German May claimed “punitiverdayes for the willful and reckless breach of

fiduciary duty” on the part of the Director DefendafitsThe Underlying Lawsuit was originally

21Doc. 1 1 42.



set for trial on July 14, 2014. A final pretr@nference was held on April 10, 2014. On
Idstrom’s portion of the final Pretrial Ordevhich German May approved and prepared, the
section on “Amendments to Pleadings” stdtddne.” On July 11, 2014, German May
requested the trial be continued, dind trial was rescheduled for May 5, 2015.

Prior to trial, and during a hearing tire Director Defendants’ motion for summary
judgment, the trial court sua spog@nted summary judgmentfavor of the Director
Defendants on Idstrom’s claim for breach of fidugiduty resulting in his wrongful termination.
Without briefing or explanation, ¢htrial court judge reasoned;m going to grant the fiduciary
duty motion with respect to postrmination, and here’s the ress There can’t be any breach
of fiduciary duty in terminating Dr. Idstrom \&h his contracts of employment specifically
provided that employment coultek terminated for any reasoff."The trial court also granted the
Director Defendants’ motion faummary judgment on KRTA claims that arose before May 8,
2009. On April 7, 2015, the Director Defendarilscf a motion in limine to exclude all evidence
and argument about punitive damages because German May had not sought leave to amend
Idstrom’s petition to include a punitive dageaclaim, as required by K.S.A. 60-37833In
response, on April 17, 2015, German May filadation to amend Plairitis petition to include
a punitive damage claim, which the trial counbigel as the parties were bound to the Pretrial

Order, listing no amendments to pleadifys.

221d. 1 64.

23|dstrom v. Alliance Radiology, P.A388 P.3d 923 (Table), 2017 WL 129926, at *12 (Kan. Ct. App. Jan.
13, 2017).

241d. at *12.



The Underlying Lawsuit: Trial

At trial, a jury heard the following clads: (1) all defendants violated the KRTA by
forming and operating Alliance; (2) certain DirecDefendants breached fiduciary duties owed
to Dr. Idstrom in their capaies as Alliance Directors bylacating work under Alliance’s
Divisions’ hospital contracts in a manner that personally benefitted them, precluding certain
Alliance radiologists from performing services at certain hospitals, and causing business to be
directed away from Alliance; (3) Director igmdants Best, Richardson, and Varriano breached
their fiduciary duties to Idstrom by putting theiterests above his in order to earn more money
from the proposed VRAD merger; and (4) all defensl@ngaged in a civil conspiracy to commit
the underlying torts. The jury found that Alliandid not violate the KRTA but awarded ldstrom
$718,500 in damages because certain Directorridafgs breached fiduciary duties to him and
were engaged in a civil conspay to financially harm him.
The Underlying Lawsuit: Post-Trial Motions

Both Idstrom and the Director Defendantsdikeveral post-trial motions. The trial court
(1) denied ldstrom’s motion for a new trial thre grounds that Jury Instruction No. 25 was
contrary to Kansas law because German Mdyndit object to the ingiction; (2) denied
Idstrom’s motion for a new trial based on defecsensel’s prejudicial ahinflammatory closing
argument emphasizing Jury Instruction No. 88 ather reasons because German May did not
object to the statements; (3) upheld the $718,500 bidaduciary duty and civil conspiracy
verdict; (4) vacated the breachfwfuciary duty verdict against Director Defendant Anthony as
barred by the statute of limitation; (5) vacatied breach of fiduciary duty verdicts against
Director Defendants Best, Richardson, and \é&awibecause it deemed the nominal damages

“post-termination” damages, which had beksmissed on summary judgment; (6) vacated the



civil conspiracy award as to Alliance and&itor Defendant Anthonyput upheld the award as

to the remaining Director Defendants; andd@&hied Idstrom’s post-trial contention that the
court had improperly denied his motion to améigdpetition to add a punitive damage claim and
affirmed its prior ruling that the motion to amend was untiriely.

The Underlying Lawsuit: Appeal

Following post-trial motions, both parties appealed to the KCOA. German May
represented ldstrom on appeal. On appeal, lstantended that the digtt court “injected a
procedural requirement that did not existtieny ldstrom’s motion to add a punitive damage
claim because Idstrom had alleged punitive damegieis petition and in the Pretrial Order.
The KCOA affirmed the trial court’s decision because

[tihroughout the proceedings, the dist court consistently held
the parties were bound by the April 10, 2014, final pretrial order.
A reasonable person could take thew adopted by the district
court. The district court did netbuse its discretion when it denied
Idstrom’s motion to amend his pleadings to include a claim for
punitive damage®.

Additionally, on the issue dhe trial court granting summary judgment on ldstrom’s
breach of fiduciary duty post-termination damadeéstrom argued that this was clear error and
an abuse of discretion because (1) the Dirdaadendants did not file a motion for summary
judgment on the claim and the trial court decittezlissue without the befit of briefing or
explanation and (2) the trial court failed to grasp both that Idstrom was terminated because of his

opposition to Alliance’s alleged anti-competitive metrkllocation scheme and certain Director

Defendants breached their fiducialyty to cheat him out of his share of a $4 million proposed

% Doc. 18-2.

26 Doc. 1 1 54/dstrom v. Alliance Radiology, P./888 P.3d 923 (Table), 2017 WL 129926, at *13 (Kan.
Ct. App. Jan. 13, 2017).
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merger with VRAD?” The KCOA held that because the motion for summary judgment was not
included in the record orppeal, it was impossible to determine whether the trial court
improperly raised the issue sua spamté@nproperly granted part tfie Director Defendants’
motion for summary judgment. According to Idstrom’s expert witness, had the KCOA
reversed the trial court’s decision and remarttieccase, the jury would have awarded Idstrom
$4,510,578.00 in post-termination damatfes.

Additionally, Idstrom argued orpgaeal that the trial court erred in granting the Director
Defendants’ motion for summary judgment oy &RTA claim arising before May 8, 2009 as
barred by the statute of limitatiobecause there were factual issues as to whether the statute of
limitations should be tolled axtended. However, the KCOA again determined that Idstrom’s
claim failed because the Defendant Directanstion for summary judgment was not included in
the record on appe#l.

Idstrom also appealed the trial court’s iibn of Jury Instruction No. 25 and argued
that the finding that Alliance wasot a trust was against the gkt of the evidence. The KCOA
reviewed the instruction falear error—rather than de novo—because although Idstrom
indicated he disagreed with tlguage many times, he did notexdijto the langage at any of
the places cited in his brief; he also did not objedhe instructions wheexplicitly asked by the
trial court during the instruction conferenteJury Instruction No. 25 read as follows:

(1) That Alliance is a Trust (as instructed in Instruction No. 21);

(2) That one or more of the inddwal Defendants formed or are
interested, either directly amdirectly, in Alliance; and

27Doc. 1 1 67.

2 Doc. 1 1 64-83idstrom 2017 WL 129926, at *12.
2Doc. 1 1 83.

30|d. § 86;ldstrom 2017 WL 129926, at *11-12.

3t ldstrom 2017 WL 129926, at *10.

11



(3) The actions of the individual endants were separate from
the action of defendant Alliance Radioloty.

The KCOA found there was no clear error because Jury Instruction No. 25 was correct, and even
if there was error as to the third elementydis harmless because jhey found that Alliance
was not a trust®

Finally, Idstrom did not appetéte trial court’s denial of Idstrom’s motion for a new trial
based on defense counsel’s prejudiaiad improper closing argument.
I1I. Discussion

A. Legal Malpractice

An action for legal malpractice in Kansas may sound in tort or corfrd@there the
gravamen of the action is a breach dudy imposed by law upon the relationship of
attorney/client and not the contract itself, the action is in tértfere, it is undisputed that
Idstrom’s claims sound in tort. To prevail on a legal malpractice claim sounding in tort, the
plaintiff must show (1) the dutyf the attorney to exercisedmnary skill and knowledge, (2) a
breach of that duty, (3) a causal connection betvilee breach of duty and the resulting injury,
and (4) actual loss or damatjeln addition to the basic elants of a negligence case, the
plaintiff must also prove actudamage through the “but fortle: but for the attorney’s

negligence, the plaintiff would have succeeded in the underlying la¥¥sTifis requires that the

%2Doc. 1 1 94; Doc. 8-1 at 22.

33|dstrom 2017 WL 129926, at *10-11.

34 Bowman v. Doherty686 P.2d 112, 120 (Kan. 1984).
35d.

36 Canaan v. Barteg72 P.3d 911, 914-15 (Kan. 2003) (quotBeygstrom v. NoatB74 P.2d 531, 553
(Kan. 1999)).

3"Webb v. Pomergy55 P.2d 465, 467—68 (Kan. Ct. App. 1982 also Augustine v. Adam&. 95—
2489-GTV, 1997 WL 298451, at *3 (D. Kan. May 2, 1997) (citation omitted).
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plaintiff prove three additional elements: (1athkhe underlying claim was valid, (2) that he
would have received a favorablelgment but for the attorney’srer, and (3) that the judgment
was collectible®®

Additionally, some of Idstrons’ claims sound specifically mppellate malpractice. To
succeed on an appellate malpractice claim, thatffainust prove that, but for the attorney’s
alleged negligence, the plaintiffould have prevailed on appéalNo Kansas appellate court
has addressed whether the probgbdf success on appeal in appellate legal malpractice case
is a question of fact for the junr a question of law for the courtn resolving this issue, it is
well settled that this Court must attempt to ascertain and apply state law, which in this case is the
law of Kansag® The Court must look to the rulings thie state’s highest court and, where no
controlling state decision existhe Court must endeavor to pietchow the state’s highest court
would rule?* The Court should consider analogolggisions by the state supreme court,
decisions of lower courts in the state, decisiwinfederal and other s&atourts, and the general
weight and trend of authority. Ultimately, the Court’s task i® predict what decision the
Kansas Supreme Court would makéaifed with the same facts and isétie.

While there is no guiding Kansas appellateisien, the majority of courts find that the

38 Webh 655 P.2d at 468 (citing Meisleman, Attorney Malpractice: Law and Procedure § 3:5 at 44
(1980));see also Augustind997 WL 298451, at *3 (citation omitted).

39 See Dings v. Callaha602 P.2d 542, 543-44 (Kan. 1979) (citations omitted) (“An actionable claim
against an attorney for professional mafgice asserting failure to prosecuteappeal or protect the client’s rights
to appeal from an unfavorable judgment or order requires proof that had a timely appeakéeen teversal or
more favorable judgment would have resulted&e alsdronald E. Mallen, 4 Legal Malpractice § 33:118 (2019
ed.).

40Wade v. Emasco Ins. G483 F.3d 657, 665 (10th Cir. 2007).

4.

42 MidAmerica Constr. Mgmt., Inc. v. MasTex N. Am.,, 1463 F.3d 1257, 1262 (10th Cir. 2006).
43 Oliveros v. Mitchell 449 F.3d 1091, 1093 (10th Cir. 2006).
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issue of causation in an appédidegal malpractice action asquestion of law for the couft.
The rationale for this rule is that the likelihoodpoévailing before an appellate court inherently
requires analyzing legal issues gdcedural rules, an endeavbat juries are not equipped to
undertakeé®®> The Court finds that the Kansas Supreé@oairt would agree witkhis rationale and
follow the majority approach. Accordingly, the Court must determine the legal merits of the
appellate issues that the KCOA declined to consider because of General May’s alleged
negligence'®

1. Punitive Damages

Idstrom first claims that German Mayacts and omissions deprived him of the
opportunity to recover punitive damages agaile$endants in the Underlying Lawsuit and seeks
these “lost” punitive damages in the formcoinpensatory damages from German May.

Under Kansas law, punitive damages are nenihed to compensate an injured party, but
instead are designed to “punish” a wrongdoeniaticious, willful, or wanton invasion of

another’s right§’ Thus, “punitive damages are not given upon any theory that the plaintiff has

4 See e.g.Governmental Interinsurance Exch. v. Judg@0 N.E.2d 183, 194 (lll. 2006) (“Indeed, the vast
majority of courts that have addressed [the issue of proximate cause in an appellate legeliceatase] have
concluded that [it] presents a question of law for the court and not a question of fact for)aStegves v. Berstein,
Shur, Sawyer & Nelson, P,Z.18 A.2d 186, 190-91 (Me. 1998) (“Numerous courts have recognized that the
determination of whether an appeat taken would have succeeded is ‘witttie exclusive province of the court,
not the jury. . . .” (citations omitted)Bturgis v. Skoko®77 S.W.2d 217, 221-22 (Ark. 1998abot, Cabot &
Forbes v. Brian, Simon, Peragine, Smith & Redfe&68 F. Supp. 371, 372, 374 (E.D. La. 1983ugert v.

Pappas 704 P.2d 600, 603 (Wash. 1985) (en banc) (citing various sources) (citations o@hteKioot v. Smith
571 P.2d 1255, 1259 (Or. 1977) (en bafghce v. Sanche256 Cal. App. 2d 680, 682—84 (Cal. Ct. App. 1967),
cert. denied391 U.S. 927 (1968).

45 See Tinelli v. Redll99 F.3d 603, 606—07 (2d Cir. 1999) (“To rule . . . that a jury should decide how an
appellate court would have ruled—would misconstrue the very nature of appellate reviewatAmoeirts decide
matters as ‘issues[s]of law, based upon review ofrtimescript and . . . the argument of counsel.” (citations
omitted)).

46 See Jones v. Psim@82 F.2d 1277, 1281 (7th Cir. 1989) (“When analyzing the merits of an attorney
malpractice claim, the court must put itself into the role of the court that ought to have reviewed the underlying
claim but missed its chance because of the attornegl®eace in perfecting the ppal.”) (citing R.E. Mallen &

V.B. Levit, Legal Malpractice§ 583, at 738-40 (2d ed. 1981)).

47 Adamson v. Bicknel287 P.3d 274, 280 (Kan. 2012).
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any just right to recover them, but are giwary upon the theory that the defendant deserves
punishment for his wrongful acté®” Idstrom does not allege an injury arising from any willful

or wanton conduct of German May, nor does hera#iss as the basis for punitive damages.
Instead, he theorizes that as part of its compensatory damages, German May is liable for the
punitive damages that Idstrom could not recover in the Underlying Lawsuit. German May
argues that this claim should be dismissed bedaisseontrary to (1) Kansas’ policy on punitive
damages, (2) the decisions of a majority of pHtate appellate courtisat have decided the

issue, and (3) the Wyandotte Courgnsas District Court’s decision Dollins v. Amick*®

Notably, German May does not argue that a jury could not find punitive damages should have
been awarded in the Underlying Lawsuit. &aat, the parties dispute whether Kansas law
permits a plaintiff to recover “lost” punitive deges from an underlying case as compensatory
damages in a subsequent legal malpractice action.

Jurisdictions are split as to whether aipiiff alleging legal mioractice can recover
compensatory damages in the amount of punitive damages that allegedly would have been
awarded in the absence of the alleged malpractice. The recent trend among courts, however, is
to prohibit plaintiffs from recovering as coemsatory damages the amount of punitive damages

that allegedly would have beawarded in the underlying ca¥eThe Restatement (Third) of the

48 Smith v. Printup866 P.2d 985, 992 (1993) (internal quotations and citations omitted).
49 No. 06CV1533 (D. Wyandotte Cty. Oct. 9, 2009).

50 See e.gMcMurty v. Wiseman, 1JINo. 1:04CV-81-R, 2006 WL 2375579, at *3 (W.D. Ky. Aug. 16,
2006) (finding that a “lost” punitive damages claim should not go forward and is “consistent with the modern trend
amongst other jurisdictions”fEerguson v. Lieff, Cabraser, Heimann & Bernstein, L&6® P.3d 965, 970 (Cal.
2003) (“Making a negligent attorney liable for lost punitive damages would not serve a societal interest, because the
attorney did not commit and had no control over the titeal misconduct justifying the punitive damage award.”);
Tri-G, Inc. v. Burke, Bosselman & Weayv@b6 N.E.2d 389, 417 (Ill. 2006) (deciding, as a matter of first
impression, that “[lJost punitive damages are not ree in a subsequent action for legal malpractid@8horne
v. Kenney399 S.W.3d 1, 22—-23 (Ky. 2012) (holding that “lost punitive damages are not recoverable from the
attorney against whom a malpractice claim is brought” as the case law does not support punitive damages being
recast as compensatory damages and allowing thbmdollected would negate their deterrence functiBrgun v.
Rosenblum811 N.Y.S.2d 683, 383 (N.Y. App. Div. 2006) (applying New York law and finding in a legal

15



Law Governing Lawyers explains that allowing punitive damages as compensatory damages in a
legal malpractice action does not promote the policy goals of punitive damages as “[c]ollecting
punitive damages from the lawyeill neither punish nor deter thaiginal tortfeasor and calls
for a speculative reconstruction@hypotheticajury’s reaction.®!

While there is no Kansas aplpée authority directly on pat on the issue, German May
points the Court to a Distri€@ourt of Wyandotte County, Kansdscision concluding that
Kansas appellate courts would follow the trefigrohibiting plaintiffs from recovering as
compensatory damages the punitive damagestiegiedly would have been awarded in the
underlying casé? In Dollins v. Amickthe plaintiff sought compensatory damages from her
attorney based on the loss of a civil $gitSimilar to German May, the defendant attorney
moved for summary judgment, arggithat the plaintiff could nateek “lost” punitive damages
from the underlying casg. After reviewing appellate casenathe Wyandotte County District
Court determined “the modern trend in jurisdias is to deny the claim of lost punitive damages
against an attorney and the [c]ourt concluglesling by the [Kansas] Supreme Court would be

consistent.® Accordingly, the court found “that thewaof the State of Kansas does not permit

malpractice action that “the plaintiffs may not recover in the instant legal malpractice action for any punitive
damages that were ‘lost’ when the underdypersonal injury action was dismissed” (citBgmmerville v. Lipsig

270 A.D.2d 213, 213 (2000)friedland v. Djukic 945 N.E.2d 1095, 1100-01 (Ohio Ct. App. 2010) (affirming the

trial court’s determination that “lost” punitive damageseweot recoverable in a legal malpractice action and noting
that “the purpose of imposing punitive damages is not served when those damages are imposed on a party guilty of
mere negligence”ut see Jacobsen v. Oliy@01 F. Supp. 2d 93, 102 (D.D.C. 2002xberer v. Rice511

N.W.2d 279, 286 (S.D. 19943 cognamillo v. Olsery95 P.2d 1357, 1361 (Col. Ct. App. 1990).

51 Restatement (Third) of the Law Governing Lawyers § 53 cmt. h (2000).

52 Dollins v. AmickNo. 06CV1533 (D. Wyandotte Cty. Oct. 9, 2009) (unpublished state trial court
decision), Doc. 8-2.

53 Brief for DefendantDollins v. AmickNo. 06CV1533 (D. Wyandotte Cty. Oct. 9, 2009), Doc. 8-3 at 26.
541d. at 26.
55 Amick No. 06CV1533, Doc. 8-2 at 2.
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a Plaintiff in a legal malpractice claim to recover ‘lost punitive’ damages that may have been
available in a prioor underlying action3®

Idstrom attempts tdiscredit any reliance oimick arguing that it is contrary to the
Kansas Supreme Court’s rulinghkfunt v. Dresie’ TheHuntdecision, however, does not
address the issue presently before the Couuittlzerefore does not bindetiCourt in determining
whether Kansas law permits recovery of “lost” punitive damagebluin the plaintiff sought to
recover punitive damages awardaghinsthim, which he alleged resulted from attorney
malpractice® Following his attorney’s unsuccessfubsecution of a sudn behalf of Hunt,
Hunt was successfully sued for maliciousggcution and $600,000 in punitive damages were
awarded against hiff. Hunt then filed suit against hagtorney—who represited him in both
the suit underlying the malicious prosecutand the malicious prosecution case—for legal
malpractice in defending the malicious progemucase and sought indemnity for the punitive
damage$® On appeal, the Kansas Supreme Caurhél that the defendaoduld be liable for
the punitive damages awarded against Hiutihe malicious prosecution ca&eThe court
explained the malicious prosecution judgment Rgfaiunt “included [punitive damages] from
the vantage point of that lawkuFrom the vantage point tfis lawsuit, should Hunt be
successful, all the damages are simply thosetwproximately resulted from his attorneys’

negligence; they are no longeoperly called punitive damage®.”The defendant was

61d. at 1-2.

57740 P.2d 1046 (Kan. 1987).
581d. at 1048.

59d.

601d. at 1051, 1056-57.

611d. at 1057.

621d. (emphasis in original).
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inextricably intertwined with the maliciousg®ecution charge because he was negligent in
failing to raise the proper defense in the malicious prosecution case and during the investigation
and filing of the underlying lawsuit. The Kansas Supreme Court further explained its
reasoning with the following example:

[I]f a crash victim sues an attorney’s client for injuries the client

inflicted by negligent driving anthe attorney negligently defends

his client, resulting irthe client's liability, the client may recover

those damages from the attorneytifill, not because the attorney

had anything to do with the wreck, but because the attorney’s

negligence caused the loss of the law&uit.
Thus,Hunt stands for the proposition that a negligent attorney canonapediability for
punitive damageassessedgainsthis client because diie attorney’s conductNo Kansas court
has extended the reasoning to an allegedlyigesgl attorney liable for punitive damages that
werenotawarded tdhis client—the issue presinbefore this Court.

Idstrom asserts that courts outside Kansas have religdmirto support awarding “lost”
punitive damages to plaintiffs in legal malpractice actf8n$o the extent these courts have
relied onHunt for the proposition that a plaintiff caaaover “lost” punitive damages in a legal
malpractice claim, the Court finds tHdtintwas misconstrued to support a broader proposition

than intended. As discussed abddant supports the conclusion thatlegal malpractice

actions “Kansas courts exgssly allow a plaintiff ta#ecover the punitive damagawardedin

83 d.
64 1d.

85 See Jacobsen v. Olive201 F. Supp. 2d 93, 100-02 (D.D.C. 2002) (relyingdantand other cases, to
decide that as a matter of first impression, that the District of Columbia would allow the recovery of “lost” punitive
damages in a legal malpractice actidgl)iott v. Videan 791 P.2d 639, 644-45 (Ariz. Ct. App. 1990) (relying on
Huntand a Texas Court of Appeals decision to support imposing “lost” punitive damages in a legal malpractice
action).
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the underlying action®® The Court thus findAmickpersuasive on the issue of Idstrom’s ability
to recover the alleged “lost” punitive damadesn German May in tis legal malpractice
action®” Accordingly, the Court predis that the Kansas Suprei@eurt would conclude that a
plaintiff cannot recover as compensatory dgesathe punitive damages that allegedly would
have been awarded in an underlying case abseattiorneys’ legal malpractice. Idstrom cannot
state a legal malpractice claim against Germag fdacompensatory damages arising out of his
speculative “lost” punitive damages in the Underlying Lawsuit.

2. Jury Instruction No. 25

Idstrom also argues that Jury Instruction. [85 in the Underlying Lawsuit was erroneous
and that German May’s failure tdbject to the instiction precluded the KCOA from finding it
erroneous on appeal. Jury Instruction No. 25@¢h the elements of a KRTA claim against the
individual defendants, which the defendan®svailed on. Jury Inaiction No. 25 stated:

Plaintiff Dr. ldstrom may recovelamages from the individual
defendants for violation of the IKaas Restraint of Trade Act only
if you find that Plaintiff Dr. Mark Idstrom has proven:
(1) That Alliance is a Trust (as instructed in Instruction
No. 21);

66 See Waddell & Reed Fin. Inc. v. Torchmark Co223 F.R.D. 566, 531 (D. Kan. 2004) (emphasis
added) (citingHunt, 740 P.2d at 1057).

57 The United States Supreme Court has explained theréty of state courts on matters of state law:

There are many rules of decision coomy accepted and acted upon by the bar
and inferior courts which are nevertheless laws of the state although the highest
court of the state has never passed upon them. In those circumstances a federal
court is not free to reject the statéermerely because it has not received the
sanction of the highest state court, even though it thinks the rule is unsound in
principle or that another is preferable. State law is to be applied in the federal as
well as the state courts[,] and it is thaty of the formein every case to

ascertain from all the available data what the state law is and apply it rather than
to prescribe a different rule, however superior it may appear from the viewpoint
of “general law” and however much thatst rule may have departed from prior
decisions of the federal courts.

West v. Am. Tel. & Tel. G811 U.S. 223, 236-37 (194@ge also Sports Unlimitethc. v. Lankford Enters.,
Inc., 275 F.3d 996, 1000-01 (10th Cir. 2002) (quotiest 311 U.S. at 236-37).
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(2)  That one or more of ¢hindividual Defendants

formed or are interested, eithdirectly or indirectly, in

Alliance; and

3) The actions of the individual defendants were

separate from the action of defendant Alliance Radiology.
You may find that an individual vgeor is interested in Alliance
because he or she served asircypal, agent, representative,
cosignee or otherwis€.

Idstrom alleges that German May “should haaenediately recognizetthe language of Jury
Instruction No. 25 was a misstatement of Karigasbecause the KRTA did not require actions
of the individual Director Defendants to be ‘separate from the actions’ of Allidhdde further
alleges that German May'’s failure to objecdtwy Instruction No. 25 geived him of a more
favorable standard of review liyniting the trial and appellate courts’ review of the instruction
to clear error. German May argues thatidm fails to state a claim because the KCOA
concluded that Jury Instruction No. 25 was odre;d any error in ththird element of the
instruction was harmless because the jury fouatAlliance was not a trust—the first element
required for the KRTA claim.

As Dr. Idstrom does not plead that the jtoynd Alliance was a trusthe jury could not
have found for Idstrom on his KRTA claim. Junstruction No. 21 states, “Your verdict must
be for Dr. Idstrom on his claim under the KanBastraint of Trade Act against Defendant
Alliance if Dr. Idstrom proves tha&lliance Radiology is a trust® As the jury did not find in
favor of Idstrom on his KRTA claim and Idstrom da®ot allege that the jury did not follow the

jury instructions, the Court cannot conclude that the jury foundrgiéavas a trust, but

68 Doc. 8-1 at 22.
69Doc. 1 at 95.
0 SeeDoc. 8-1 at 18.

20



disregarded the jury instructiof’s.Therefore, even if German May had properly objected to the
Jury Instruction No. 25, Idstrom would not harevailed on appeal as the jury did not find
Alliance was a trust. Accordingly, as a matter of law, German May'’s failure to object did not
cause the KCOA to deny ldstrom’s appeal andlegedly erroneous jury instruction.

Moreover, to determine whether a jury mstion is legally and factually correct, the
KCOA uses an “unlimited review of the entimecord” whether or not the instruction was
objected to at trial> The reversibility inquiry is the onlgifference—requiringlear error in the
absence of an objectidh. Skipping to the reversibilitynguiry, the KCOA bund that if Jury
Instruction No. 25 was erroneoitsdid not affect the jury’s verdict and was harmless,”
explaining that because the jury did not findttAlliance was a trust as required by the first
element, the jury could not find thedividual defendantsdble under the KRTA? In doing so,
the KCOA also noted that it did not agree with Hrgument that including the third element in
Jury Instruction No. 25 was erronedtisAs an unlimited review of the entire record is the basis
for determining whether a jury instructiondgoneous, even in the presence of a proper

objection, the KCOA would haveaehed the same conclusion—that Jury Instruction No. 25 was

"I Mission Hills v. Sextqril60 P.3d 812, 829 (Kan. 2007) (finding that jury instructions are presumed to be
followed) (citingMcConwell v. FMG of Kan. City, Inc861 P.2d 830, 841 (Kan. Ct. App. 1993)).

72 State v. McLinpn409 P.3d 1, 10-11 (Kan. 2018) (citations omitted).
=1d.

74 |dstrom v. Alliance Radiology, P.A888 P.3d 923 (Table), 2017 WL 129926, at *11 (Kan. Ct. App. Jan.
13, 2017). The KCOA explained: “[w]hen the jury found Alliance Radiology had not violated the Kansas Restraint
of Trade Act, it was reasonable to conclude the jury diding Alliance Radiology was a trust. As a result, even
despite the alleged error, the jury could not find the individual defendants liable unt#emntbas Restraint of Trade
Act because Idstrom did not prove Alliance Radiology was a trust.”

S See id(“Even if the inclusion of the complained-of language in Jury Instruction 25 was error—an
argument we do not agree with—t¥ied the error did not affect the jury’s verdict and was harmless.”).
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correct’® Thus, any alleged error in jury insttions caused by German May cannot support
Idstrom’s legal malpractice claims.

3. Preservation for Appeal of Trial Court’s Partial Grant of Summary
Judgment on Statute of Limitations

Idstrom alleges that German May’s failure to preserve for appeal the trial court’s partial
grant of summary judgment on tetute of limitations issue haea him. ldstrom asserts that
the district court granted summgungdgment against him on any KRTA claims that arose before
May 8, 2009, despite factual isswssto whether the statutelwhitations should be tolled or
extended. He asserts that Alliance’s lawyer told him that he could not do anything concerning
Alliance’s alleged illegal anticompetitive condietcause he was prohibited from suing Alliance
and that this directive prevented hirorfr pursuing his KRTA claims earlier.

On appeal, German May did not include tirector Defendants’ motion for summary
judgment or the supporting memorandum indppellate record. Thus, the KCOA did not
address whether the trial coerted in granting sumany judgment for the Director Defendants
on the KRTA claims arising before May 8, 20f€cause Idstrom had not met his burden of
designating facts ithe record taupport his claini! This Court must consider whether the
KCOA would have ruled in favor of ldstrom h&krman May perfected the record for appeal.

German May argues that its alleged failur@éofect the record fappeal did not harm
Idstrom because the jury found—and the KCfoAnd sufficient evidence to support the
finding—that Alliance was not aust, an element required for Idstrom to succeed on his KRTA

claim by Jury Instruction No. 2%. Moreover, Jury Instetion No. 27 instructed:

6 See idat *10 (stating in the section header “Jury Instruction 25 was correct”).

"7 1dstrom v. Alliance Radiology, P.A388 P.3d 923 (Table), 2017 WL 129926, at *11-12 (Kan. Ct. App.
Jan. 13, 2017) (table opinion).

8Doc. 8-1 at 22.
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The Court has found, as a matter of,|#hat the Plaintiff’'s Kansas
Restraint of Trade Act actions@damages for actions prior to
May 8, 2009 are barred by the statof limitations. You have
heard evidence of events and actions that occurred prior to this
date. This evidence is only for use in reaching your conclusions on
Instruction 20 — 28 regarding wihetr or not Defendant Alliance
Radiology is an illegal trustPlaintiff may not recover damages
from actions prior to May 8, 2008s it relates to the Kansas
Restraint of Trade Act
Idstrom does not allege that the jury wasvented from considering evidence prior to
May 8, 2009 when considering whether Alliance waslagal trust. As the jury considered this
evidence when finding that Alliance was ndtust—which the KCOA affirmed—Idstrom could
not have recovered any KRTA damages, whedinising before or after May 8, 2009. Thus,
even if the KCOA had found thedt court erred in its ruling on ¢hstatute of limitations issue, it
would have found the error was harmless and ldphe jury verdicbecause the jury found
Alliance was not a trust. Moreover, ldstrom doesassiert that the alleged negligence resulted
in the exclusion of evidence that would have lteslin a different outcome. Accordingly, the
Court finds that Idstrom was not harmed by Gamrivay’s failure to preserve for appeal the
statute of limitations issue and this allegation fails to state claim under Rule 12(b)(6) for legal
malpractice.
4, Closing Arguments
Idstrom also alleges that German May isledior legal malpractice because it failed to
object to Director Defendantsbunsel’s improper and prejudicielbsing arguments and failed

to appeal the trial court’s denial ohaw trial to remedy these alleged erfdrsSpecifically,

Idstrom alleges that German May negligentlyddito object when defise counsel erroneously

91d. at 24.
80Dpc. 1 9 125.
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“argued that Alliance was a registered professional association and therefore could not as a
matter of law violate the KRTAecause it was a single entifit,and “argued that corporations
cannot be held liable under the KRTA . . . [which was] specifically prohibited by [German
May’s] motionin liming[.]” 8 Similarly, Idstrom alleges th&@erman May negligently failed to
object to the statement that ‘&ws surrounding theds of the St. Luke’s and U.S. Oncology
business were ‘out of the case’ because of the statute of limitaffohdstrom asserts that
German May'’s failure to object to the improper eta¢nts led the jury “to believe that much of
the defendants’ anticompetitive behavior couldlmmtonsidered when deciding if Alliance was
a trust.®* He further contends that had GermarnyMapealed the court’s denial of his motion
for new trial based on these improper closing statements, the KCOA would have remanded for a
new trial where he would haygevailed on his KRTA claim®. German May argues that, as a
matter of law, failing to object tor appealing from the statentemade in closing arguments
did not harm Idstrom because the jury insinrt prevented the statements from prejudicing
Idsrtom, and therefore, the KA would not have reversed argimanded for a new trial.

Remarks of counsel result in reversible error when, because of them, the parties have not
had a fair triaf® However, “[w]here the alleged misconducisslated is insufficient to result in

substantial prejudice or prevent a fair trihk trial court’s verdicwill not be overturned®

8l1d. §112.

82)d. 9 113.

81d. 1 114, 115.
841d. 7 115.

8]d. § 115-18.

86 Henderson v. Hasspub94 P.2d 650, 663 (Kan. 1979) (citi8qith v. Blakey, Admir615 P.2d 1062,
1067 (Kan. 1973)).

87 Tamplin v. Star Lumber & Supply C824 P.2d 219, 223-24 (Kan. Ct. App. 19%f§d as modified
836 P.2d 1102 (Kan. 1992).
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“[T]he trial court is in a better position than appellate court to determine whether the verdict
resulted from asserted misconduct of counséloon passion and prejudice, and ordinarily its
conclusion in the matter will not be disturbé.”

Under Kansas law, courts presume thatjury followed the trial court’s jury
instructions®® Jury Instruction No. 7 stated “It i®yr duty to follow these instructions. These
instructions are the law in this case and tmexst be considered and applied to the evideffce.”
Jury Instruction No. 10 explained “statemeatsl arguments of counsel are not evidence but
may help you understand the evidence and apply the law. However, you should disregard any
comments of counsel that aret supported by the evidence€."Moreover, with respect to the
allegation that German May should have objgt¢teopposing counsel’s statement that certain
events before May 8, 2009 were “out of the case” because they were “not out of the case for
purposes of KRTA liability,?2 Jury Instruction No. 2ihstructed the jury that those events could
be used in determining if Alliance was a trustr-essential element afKRTA claim—but that
Idstrom could not recover damages under the KRk flowed from the events prior to May 8,
2009% Similarly, despite German May not objecting to opposing counsel’s statements that a

division of Alliance was not a person under theT®Rthe jury was properly instructed that a

“person” includes “associations” and “business entitfés.”

881d. (quotingTetuan v. A.H. Robins C&38 P.2d 1210, 1236 (Kan. Ct. App. 1987)).

89 Mission Hills v. Sextgril60 P.3d 812, 829 (Kan. 2007) (citintgConwell v. FMG of Kan. City, Inc.
861 P.2d 830, 841 (Kan. Ct. App. 1993)).

% Doc. 8-1 at 3.
911d. at 6.

92Doc. 1 1114-15.
% Doc. 8-1 at 24.
%|d. at 23.
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Idtsrom does not allege that the jury did fatow the jury instructions. Moreover,
although the jury instructions weenot specifically curativegdstrom does not allege facts
suggesting that the jury instructions did “rmoire any effects of the allegedly improper
statements made by’opposing counsel in the Underlyingvsuit. Moreover, the post-trial
order in the Underlying Lawsuit otradicts Idstrom’s assertion thae trial court found defense
counsel’s statements about St. Luke’s and Q1&g ology were improper and refused to grant a
new trial because German May did not object to the statements. The trial court did not conclude
that it would have granted a nésal if an objection had been mh@. Rather, in its order on post-
trial motions in the Underlying Lawsuit, the trial court refused to grant a new trial after
explaining the narrow exception for when therads a contemporaneous objection to a closing
argument—"“if the conduct was outrageoupeated and permeated throughout the whole
trial.”% While the trial court agreed with Idstrom that “it was improper for defense counsel to
state to the jury that they could not conside®. Oncology when deciding whether or not there
was a violation of law,” the court found this svalleviated by the jury instructions that
statements of counsel were not evidence andhlegtiry could consider evidence of actions
prior to May 2009, which would have included U.S. Oncol¥gyAccordingly, as a matter of
law, German May'’s error in not contempogansly objecting to opposing counsel’s closing
arguments did not cause Idstrom’s KRTA claimhe Underlying Lawsuit to fail and cannot be

a basis for Idstrom’s legal malpractice claim.

% Portugues-Santana v. Rekomdiv Int'l lne25 F.3d 17, 27 (1st Cir. 2013).

% Doc. 18-2 at 6 (“Appellate rulings in Kansas p8#er have provided for a narrow exception to the
general rule [that closing argument misconduct is roatsis for reversal in civil cases in the absence of
contemporaneous objection], if the conduct was outrageous, repeated and permeated throughout the tri&h”) (citing
re Care & Treatment of Foste280 Kan. 845 (2006)).

97 Doc. 18-2 at 6.
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5. Preservation for Appeal of Trial Court’'s Grant of Summary Judgment on
Post-Termination Damages

Lastly, Idstrom alleges that the trial cbarroneously granted summary judgment in
favor of the Director Defendants on his claim lboeach of fiduciary duty resulting in his
wrongful terminatior?® As a result of this ruling, Idstno alleges he “was prevented from
presenting evidence that (a) he was fired sdQiinector Defendants atd make more money on
the VRAD merger; and (b) that certain Directofé@wmlants worked to get other shareholders ‘on
board’ with his termination® German May failed to preserve this issue for appeal by not
including the Director Defenads’ motion for sumrary judgment and memorandum in support
in the record on appefl® Whether the KCOA would havewersed the trial court’s decision
had the issue been properly perfdatea question of law for thiSourt. Accordingly, the Court
considers whether the KCOA would have reedrthe trial court’'s order and remanded the
Underlying Lawsuit for a new trial if German Maad properly perfected Idstrom’s claims.

German May argues that the failure to petffor appeal the trial court’s grant of
summary judgment did not injure Idstrom becdusevould have lost the appeal because (1) he
took a contrary position to the one he tookial;t{2) the tral court judge’suling was correct;

(3) the jury was permitted to consider aawdard post-termination damages; and (4) the
complained of excluded evidencepatted liability on the breach bfluciary duty claim, which

Idstrom won. The Coudddresses each in turn.

%8 Doc. 11 45.
%9d.
10019, q 82.
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I Contrary Trial Position
A litigant who “has sought and procured adeat ruling or judgment in the trial court”
cannot take a contrary position on apgeahe one taken before the trial cotfft.In post-trial
motions, ldstrom noted in a footnote that “Drstim does not seek a new trial on the breach of
fiduciary duty or civil conspiracglaims that were presented. the contrary, Idstrom seeks to
enforce the jury’s verdict and ti@ourt’s judgment on those two count8?” On appeal, Idstrom
requested that the summary judgment orderadoated and “the case remanded for a fiduciary
duty trial solely to allow the jury to determine Dr. Idstrom’s full range of damagdés.”
Contrary to German May'’s position, Idsmmalid not assert a caary position on appeal
to what he asserted in his post-trial motiohiss post-trial motion for aew trial did not address
the trial court’s grant of summary judgment pelthg the breach of fiduciary duty claim based
on his termination and post-termination damag&'kile he wanted to enforce a jury verdict as
to the fiduciary duty claims he presented al tttdas did not impact the claims dismissed by the
trial court at summary judgment. Accordingliyis Court finds thabn appeal, the KCOA could
have ruled on the trial court’s grant ohsmary judgment had thegppeal been properly
perfected.
il. Trial Court’s Ruling
German May argues that the KCOA would have overturned the trial court’s ruling
because the trial court reached the proper aecmn Idstrom’s claim for breach of fiduciary

duty resulting in his wnagful termination and post-terminatidamages. As an initial matter,

01 pPopp v. Popp461 P.2d 816, 819 (Kan. 1968ke Rome v. Kan. Dep’t of Reverd20 P.3d 501 (Kan.
Ct. App. 2018).

102pgpc. 8-5at1n.1
103 Dpc. 14-1 at 58.
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Idstrom asserts that German May is collateradiiopped from assertiriigat the trial court’s
ruling in the Underlying Lawsuit veacorrect as a defense in thegent legal malpractice action.
Attorneys defending a legal malpractice suit are not estopped from taking positions
contrary to those in the underlying case becaosiions taken and statements made by counsel
in the course of representing a client in an ulydey case are not evidenoé any of the claims
in the underlying lawsuft®* “[A]n attorney is an advocateftnis or her client and is always
trying to put the best case forward®and using an attorney’s representations against them in a
legal malpractice action would ¥aa “chilling impact on the vigand resulting effectiveness”
of advocacy.*® Allowing estoppel would eliminate ¢rplaintiff's burden of showing his
likelihood of prevailing on the merits of the ungémp claim and relieve the plaintiff of having
to allege, and ultimately demonstrate, causafion.
To the extent Idstrom relies &eatch v. Beckn which the Kansas Supreme Court held
that the defendant attorney could not “use a goénfiailed to use in [a] disability case as a
defense in the malpractice actioff®the Court find$/eatchinapplicable here. In reaching its

decision, the majority iWeatchdid not use the doctringf collateral estoppéf® Moreover, the

104 power Control Devices, Inc. v. Lernet37 P.3d 66, 73 (Kan. Ct. App. 2019).
105 |d

1081d, (quotingBarcola v. Hourigan, Kluger & Quinn P.C82 Pa. d. & C. 4th 394, 411 (Pa. Com. PI.
2006);see Encyclopedia Britannica, Inc. v. Dickstein Shapiro,,l905 F. Supp. 2d 150, 155-57 (D.D.C. 2012)
(citations omitted) (finding that an attorney defegdinlegal malpractice action was not estopped from taking
positions contrary to those taken as an advocate in the underlying asdi®a)so Heinze v. Baydr78 P.3d 597,
603 (Idaho 2008) (S]tatements made on behalf of a client and under the duty to zealously represent the client may
not be characterized as personal adion on the attorney’s part.” (quotiBgrnes v. Everet95 S.W.3d 740, 747
(Ark. 2003)).

107 See Encyclopedia Britannica, In€05 F. Supp. 2d at 156 (finding estoppel could not be applied to
eliminate the plaintiff's burden ohswing his likelihood of pvailing on the merits dhe underlying claim).

108850 P.2d 923, 924-25 (Kan. 1993).

1091d, at 925 (finding the trial court erred in dimsing a legal malpractice action based on the
“fundamental rule that a party cannot eagspoint for the first time on appeal”).
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case does not stand for the proposithat in a legal malprace action based on failure to
perfect an appeal, a defendant attorney islypded from contradicting a position the appellate
court refused to hear because of the allegednaipe. Accordingly, the Court finds that as
defendant in this legal malpractice action, Geril@y can assert thatdhrial court’s decision
in the Underlying Lawsuit was correct, desmirguing on appeal that it was erroneous.

Next, the Court considers the correctnestheftrial court’s desion. The Court first
addresses ldstrom’s argumdimat the trial court erred by granting summary judgment sua
spontet!® Under Kansas law, “district courtsveathe inherent power to sua sponte grant
summary judgment!®! “A judge of a court of generalijisdiction . . . possesses the inherent
power to summarily dispose ofigjation where there remains no gemiissue as to any material
fact.”t'2 This requires “resolvingllafacts and inferences which may be reasonably drawn from
the evidence in favor of the paiagainst whom a ruling is sought® The trial court sua sponte
granted the Director Defendahtinfiled motion for summary judgment on Idstrom’s breach of
fiduciary duty claim resulting ihis wrongful termination &he hearing on the Director
Defendants’ motion for summary judgment ie tinderlying Lawsuit. ldstrom alleges,
however, that the trialaurt did so without the efit of briefing or expgnation. Further, the
Court is unable to determine, based on the recaremily before it, what the trial court based its
summary judgment decision on. Viewing thesedatta light most favorable to Idstrom, the

Court finds that it cannot decide as a matter wfdathe present motion to dismiss stage that the

1105eeDoc. 14-1 at 53; Docl4 at 46 (“Dr. Idstrom incorporates by reference as though fully set for herein
the factual statements and case law citations” in the appellate brief on this issue.).

111 HM of Topeka, LLC v. Indian Country Mini Maitio. 117,103, 2017 WL 4700404, at *5 (Kan. Ct. App.
Oct. 20, 2017) (unpublished table opinion) (citMgntoy v. State62 P.3d 228, 233 (Kan. 2003)).

12 Montoy, 62 P.3d at 233 (citinilo. Med. Ins. Co. v. Won§76 P.2d 113 (1984)).
113HM of Topeka, LLE2017 WL 4700404, at *Eiting Montoy, 62 P.3d at 233).
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KCOA would have found that the trial cowliti not err by granting summary judgment sua
sponte.

German May further argues that the tdalrt correctly granted summary judgment in
favor of the Director Defendants on the issudarhages for breach of fiduciary duty arising out
of his termination and accordingly, that Gernhaawy’s failure to perfect the record for appeal
did not prejudice Idstrom. The trial cogmanted summary judgmein the Director
Defendants’ favor on this issue orethasis that “[tjhere can’t ey breach of fiduciary duty in
terminating ldstrom when his contracts of eayphent specifically proded that employment
could be terminated for any reasdi*” While German May is correct that Idstrom’s termination
did not amount to a breach of contract as Idstrom was an at-will employee, who could be
terminated at anytime and with or without cadkes does not necessarily mean that damages for
breach of a fiduciary duty could not arise fréshstrom’s termination. Under Kansas law,
“[d]irectors do not breach their fidiazy duty if they fire an employee, who is also a shareholder,
for a legitimate business reastf®

German May, however, does not point to anywhe the record before this Court to
show that Director Defendants hadcited a legitimate reasonrfterminating Idstrom. German
May also does not assert that the trial coarnstdered whether a legitimate business reason for

Idstrom’s termination existed. Absent an indigatthat the trial court considered whether the

114 Doc. 1 1 64.

115 Diederich v. Yarnevighl96 P.3d 411, 417 (Kan. Ct. App. 2008) (emphasis added) (Bidigrds v.
Bryan, 879 P.2d 638, 647 (Kan. Ct. App. 19948e Hermann v. Rain Link, In&No. 11-1123-RDR, 2014 WL
1641973, at *17 (D. Kan. April 24, 2@} (denying summary judgment on breacHiduciary duty claims when it
was not clear whether defendants had a legitimate business reason for terminating plaintiff, who was an at-will
employee and shareholddoyt see Riblet Prod. Corp. v. Na@83 A.2d 37, 40 (Del. 1996) (finding, under
Delaware law, that no breach of fiduciary duty occurred when an employee-stockholder was termirngged per
employment contract and did not allege “that his termonaimounted to a wrongful freeze out of his stock interest
... or contend that he was harmed as a stockholder for being terminated”).
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Director Defendants had a legitimate busineasag for Idstrom’s termination, the Court cannot
decide based on the record presently beforethieamotion to dismiss stage whether the Director
Defendants’ termination of Idstrom resulieda breach of fiduciary duty and damages;
therefore, the Court cannot dismiss ldstrom’s llegapractice claim on the basis that the trial
court correctly grantesummary judgment.
iii. Damages Awarded and Evidence of Liability

Additionally, German May asserthat failure to perfect the record for the appellate court
on the summary judgment issuel diot prejudice Idstrom because the jury in the first case was
directed to and did award Idstrom post-terrtiomadamages. Specifically, German May asserts
that the record shows the KCOA found theidence of post-termination damages, including
ldstrom’s expert’s report, wasgsented to the jury, and furthtbat the KCOA upheld the civil
conspiracy award based on this evidence. Th@K@ffirmed the trial court’s ruling that the
record contained sufficient evidence to uphtbiel jury award of $718,500 for civil conspiracy,
noting that the expert tesgfl that Idstrom “suffered approximately $847,000 in damages
between August 20, 2007 and February 1, 2632 Powever, Idstrom was terminated on
February 4, 2012, and accordingly, the KCOA'’s dosion does not support a finding that the
jury considered post-termination damages. Moredhe expert’s repors not in the record
before this Court, which precludes the Cdtot finding that the report included information
with respect to damages arising from tdst’s termination. Accordingly, as nothing

demonstrates that evidence on post-terminatiomeg@s was presented at trial, the Court does

116 |dstrom v. Alliance Radiology, P./888 P.3d 923 (Table), 2017 WL 129926, at *10 (Kan. Ct. App. Jan.
13, 2017).
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not have a sufficient record to at this stagel fihat Idstrom was not prejudiced as a matter of
law because the jury awarded him nominal post-termination damages.

Lastly, German May argues that the evidenstréan alleges was excluded as a result of
the trial court’s grant of summary judgment gte$ability as opposed to damages. ldstrom
alleges that the trial court’s summary judgineting on post-termination damages prevented
him from presenting evidence that “(a) Dr. tdsh was fired so certain Director Defendants
could make more money on the VRAD merger; @)dhat certain Director Defendants worked
to get other shareholdersnt board’ with his terminationt*” The jury found in favor of Idstrom
on the breach of fiduciary claims as to Defants Best, RichardsondVarriano for “[p]utting
their interest above the interest of a sharehoBlerddstrom, in order to earn more money from a
proposed business transactlmtween the Midwest Division and Virtual Radiology Cot{3.”
However, nothing relating to Idstrom’s termiioaé was included in the jury instructions
pertaining to the claims for the Director Defentta breaches of fiduciary duties. Moreover,
Idstrom further pleads that according to the expéness, the jury would have awarded him
$4,510,588.00 in post-termination damages based dostimicome. Viewing the Complaint in
a light most favorable to Plaintiff, the Coumdis it plausible that a jury would have found that
the Director Defendants’ breach of fiduciary dutyated to the VRAD nmrger resulted in his
termination and subsequently awarded postiteation damages. Accordingly, based on the
record before the Court, it is plausible tidgtrom was prejudiced by German May'’s failure to
perfect the record on appeal oe iBsue of post-termination dages. Thus, Idstrom states a

claim for legal malpractice based on this theory.

117Doc. 1 at 9 66.
118 Doc. 8-1 at 29, 40, 41, 43.
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B. Breach of Fiduciary Duty
German May moves to dismiss Idstrom’s breatfiduciary duty claim for failure to
state a claim. To establish a breach of fiducthry claim under Kansdaw, a plaintiff must
show a fiduciary duty, a breach of tlaatty, and damages resulting from the bre&gHdstrom
alleges that German May “had a fiduciary dutytb in good faith and with due regard to [his]
interests and were prohibited from placingithinterests ahead of [his] interest$®”
Specifically, he alleges that German Magdrhed fiduciary dutgeby “placing their own
financial interests ahead of [his] interests by diag their attention awafrom [the Underlying
Lawsuit] after converting to eontingent fee arrangemenitlw[him] which resulted in
defendants being unprepared for trial,” impacting Idstrom’s ability to prevail on his ¢fdims.
German May asserts that Idstrom’s breach of fiduciary duty claim is duplicative of his
legal malpractice claim.
Generally, a fiduciary breach claim is duplicative of a
“legal malpractice” claim when the operative facts, those that
actually caused the plaintiffs’ injuries, are the same. Thus,
allegations that constitute negligence, which do not implicate a
duty of confidentiality or loyaijt, and are merelguplicative of
that cause of action, do not supportause of action for fiduciary
breacht??

Accordingly, “[w]hen a breach of fiduciary dutyaim is based on the same operative facts as a

legal malpractice claim, and results in the samey, the later claim should be dismissed as

19Horosko v. JoneNo. 91,375, 2004 WL 2926665, at *1 (Kan. Dec. 17, 2004) (unpublished table
opinion).

120 ppc. 1 9 129.
12119. § 130.

122 Johnston v. Alberg329 P.3d 557 (Table), 2014 WL 3732015, at *12 (Kan. Ct. App. July 25, 2014)
(citing In re Brooke Corp.467 B.R. 513, 525-26 (Kan. B.R. 2012); 2 Mallen & Smith, Legal Malpractice § 15.2,
626 (2014 ed.)).
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duplicative.®?® |dstrom alleges that German May platieir financial interests ahead of his
after they entered into a comgjency fee agreement, resulti@grman May being unprepared for
trial and impacting his ability to prevail on his claif$.He further alleges that but for German
May’s breach of fiduciary duty, he wouldive been awarded approximately $25,000,000 in
damages—the identical amount Idstrom plead$aasages in his claim for legal malpracttée.
Based on the factual allegations in the Complaéstrom’s breach of fiduciary duty claim
mirrors his legal malpractice claim as bothtren German May'’s alleged unpreparedness and
mistakes at trial, which allegedly preventddtrom from recoverinthe full extent of his
damages in the Underlying Lawsuit. Accordinghe Court dismisses the breach of fiduciary
duty claim as duplicative of the legal malpractice claim.

C. Count Ill: KCPA Violation

Defendants assert that Idstrom’s KCPAikl is barred by a three-year statute of
limitations, and in the alternative, that Idstrdails to state a claim for the alleged KCPA
violations. In his response,dilom stipulates to dismissaltWiprejudice of his KCPA clairft®
Accordingly, the Court grants dismissal of Count llI.

D. Request for Leave to Amend

Idstrom requests the Court grant him leavedoduct discovery and amend his complaint

if necessary. Under Fed. R. Civ. P. 15(a)i@ve to amend should be “freely given when

123|n re Brooke Corp.467 B.R. at 525 (quotingabricare Equip. Credit Corp. v. Bell, Boyd & Lloyd67
N.E.2d 470, 476 (2002)) ifmg Mallen & Smith, Legal Malpractice at § 15:2 n.16 (“Allegations that constitute
negligence, which do not implicate a duty of confidentiality or loyalty, do not support a cause of action for fiduciary
breach.”)).

24Doc. 1 1 130.
125 CompareDoc. 1 1 131 (breach of fiduciary duty)th Doc. 1 § 127 (legal malpractice).
126 Doc. 14 at 52.
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justice so requirest?’ D. Kan. Rule 15.1 further providesatha party filing a motion to amend

or motion for leave requires the party filing the motion “(1) set forth a concise statement of the
amendment or leave sought [aifd] attach the proposed pleading or other document[.]” “A
dismissal with prejudice is appropriate where mplaint fails to state a claim . . . and granting
leave to amend would be futilé?® Idstrom provides no specifics as to what discovery and
amendments he anticipates would address theieledies in his Complaint and merely states

“[i]f the Court has any hesitance in denyiigerman May]'s motion with respect to Dr.

Idstrom’s legal malpractice and breach diftiary duty claims, Dr. Idstrom respectfully

requests that he be allowed to conduct disppand amend his complaint thereafter as
necessary*®® “Such cursory requests for leave to amend are insufficthccordingly, the
Court denies Idstrom’s request for leave to atheithout prejudice. The Court finds that facts
may exist that could alleviate some deficiendieklstrom’s Complaint with respect to Count
|—legal malpractice. To the extent Idstrom seeks to amend Count | of his Complaint, the Court
directs him to follow the procedupgoscribed by D. Kan. Rule 15.1.

IT IS THEREFORE ORDERED BY THE COURT that German May’s Motion to
Dismiss (Doc. 7) igiranted in part and denied in part. The Courtdenies in part without
prejudice German May’s motion with respect to Count |. The Cguahts with prejudice
German May’s motion with respect to Count Il. The Cguants with prejudice German

May’s motion with respect to Count Ill. Shouldstcbom seek to amend his Complaint to address

27Foman v. Davis371 U.S. 178, 182 (1962).
128 Bangerter v. Roag67 F. Appx. 787, 789 (10th Cir. 2012).
129Doc. 14 at 51.

1301d. (citing Garman v. Campbell Cnty. Sch. Dist. Np630 F.3d 977, 986 (10th Cir. 2016grt. denied
565 U.S. 816 (2011)).
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the defects with respect to his legal malpractieémw| he is directed to file for leave to amend
under D. Kan. Rule 15.Within fourteen (14) days ofthe date of this Order.
IT IS FURTHER ORDERED that Counts Il and Il ardismissed with prejudice.

IT 1S SO ORDERED.

Dated: Auqust 29, 2019

s/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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