Ward Kraft, [nc. et al v. UMB Bank, N.A. et al Dpc. 56

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WARD KRAFT, INC., and TWIN
CITY FIREINS. CO.,

Plaintiffs,
V.
Case No. 19-2211-CM -GEB
UMB BANK, N.A., and
FARRISBOBANGO PLC,

Defendants.

)

)

)

)

)

)

)

)

)

)

)

)

)
UMB BANK, N.A., )
)

Third-Party Plaintiff, )

)

V. )
)

TRIUMPH BANK, )
)
)
)

Third-Party Defendant.

MEMORANDUM AND ORDER

Plaintiff Ward Kraft, Inc., a Kansas corpomtj and its insurer plaintiff Twin City Fire Ins.
Co., based in Connecticut and Indiana (collecivplaintiffs”), have filed this lawsuit against
defendants UMB Bank, N.A. (“UR”"), of Missouri, and Tennesg law firm Farris Bobango PLC,
seeking recovery for their alleged role in a frdeducheck-cashing scheme. (Doc. 1.) UMB has filed
a counterclaim against Ward Kraft (Doc. 10), @ssrclaim against Farris Bobango (Doc. 10), and 4
third-party complaint (Doc. 11) against Farrisliango’s Tennessee bank, Triumph Bank. This court’s
jurisdiction is based on diversitgursuant to 28 U.S.C. § 1332. fBee the court are Farris Bobango's

motions to dismiss plaintiffs’ complaint (Doc.)1and UMB'’s crossclaim (Doc. 20), both based on
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Farris Bobango’s arguments thaistbourt lacks personal jurisdioti over the Tennessee law firm ar
that venue is improper. Thougtetmotions are largely identicaié based on the same jurisdictiong
facts, the court will address them separatelyselBaon the reasons set forth below, the court denie
both motions, finding its exercisd# personal jurisdiction over FagrBobango to be proper.
Farris Bobango’s motion to dimiss plaintiffs’ complaint

In their complaint, plaintiffs describe the falng series of events. On April 9, 2018, Ward
Kraft issued and mailed a payment to a vendor, Abdgiital Security Inc. in Ontario, Canada, in the
form of a company check for $7,500. Prior to its safeval, the check wastercepted and stolen by
an unknown wrongdoer. Based on plaintiffs’ invedtma that wrongdoer, or @onfederate, using th¢
name Chris Williams, approached Farris Bobango by email with a business proposal. Chris Wi
explained that he was seeking legal assistance with the purchase of an excavator. Chris Willig
contact at Farris Bobango, attorney Scott Williaatggeed to the representation, explaining that the
firm’s charge would be $4,800. Chris Williams then altered the Ward Kraft check: changing the
to Farris Bobango; changing the date to AR@i) 2018; and changing thenount of the check to
$247,500. Farris Bobango deposited the check térthis trust account at Triumph Bank. On
presentment, on May 4, 2018, UMB paid the fundsduais Bobango. Farris Bobango retained its
$4,800 fee, then wired $230,000 to an accountrobled by Chris Williams. Farris Bobango
transferred the balance, $8,038.55ammther account controlled by Chris Williams, but those fund
were returned to Farris Bobango by the receiving Bank.

Ward Kraft discovered the improper paymenewtit looked over its Mabank statement from
UMB. In accordance with UMB protocol, Ward &t submitted a fraudulent item affidavit to the

bank; however, UMB has not repaid any of thesimg funds to Ward Kraft. Similarly, Farris

1 Though not included in the cofamt, according to plaintiffs and basen information provided by Farris
Bobango, the $8,038.55 balance wasnttvired to “Mr. Sheehan,” presuniglanother account controlled by Chris
Williams and/or his co-conspirators. (Doc. 32, Ex. A.)
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Bobango has refused to refund any of the fungdatimtiffs, including its $4,800 fee. Ward Kraft
undertook an investigation and learned from F&abango that the other purported parties to Chri
Williams’ excavator purchase included Honey Wrtke & Security, Edward B. Lee and Steven

Sheehan.

UJ

Ward Kraft made a claim to its insurance camyp which, pursuant to the policy, paid the face

amount of the altered check, less a $10,000 reteraind covered the coststhe investigation,
$23,148.50. According to plaintiffs, they fell victima common scam in which law firms are trick
into laundering stolen money through their trust accoulmsact, plaintiffs learned that two Ontario
law firms had unwittingly participated in this scavhen approached by a “Chris Williams.” (Doc. 1
at 11 43-45.) Arguing that, had Farris Bobango esedgproper care, it would have detected the
fraudulent nature of Chris Williams’ business deal,mlfis have sued the law firm for breach of its
fiduciary duty, negligence and cons@m. In the complaint, plaintiffs assert that Farris Bobango ig

subject to personal jurisdiction in this court because: the law firm directed its actions in Kansag

accepting Ward Kraft's check; it believed that it wagresenting Ward Kraft; it intended to act as an

escrow agent for Ward Kraft; and it injured Ward KiafKansas through it®rtious conduct. (Doc.
1, at 1 10). Plaintiffs argue thagnue in this court is proper pursuant to Ward Kraft's contract wit
UMB, and because the injuries resulting fronnrisaBobango’s tortious conduct took place in the
District of Kansas. Plaintiffs also sWMB for breach of contract, for violatingpter alia, its account
agreement with Ward Kratft.

In its motion to dismiss, Farris Bobango argues ithdoes not have sufficient contacts with
Kansas for the proper exercise of jurisdictioroimmitted no tortious acts in Kansas and it did not

direct any action in Kansas. Fed. R. Civ. P. J(2)b Moreover, it argues that venue is improper

by




because the events or omissions that give riptatotiffs’ claims did not take place in Kansas. Fed
R. Civ. P. 12(b)(3). (Doc. 18.)
Personal jurisdiction
A plaintiff has the burden to estissh that the court’s exercisd personal jurisdiction over a
defendant is properOMI Holdings, Inc. v. Royal Ins. of Cangdt9 F.3d 1086, 1091 (10th Cir.
2005). In ruling on a motion to dismiss and detemgmwhether a plaintiff has fulfilled this burden,

the court assumes the allegations in the complairitieo the extent thegre not controverted, and

resolves all factual disputes the plaintiff's fav@hrader v. Biddinge633 F.3d 1235, 1239 (10th Cir.

2011). When the jurisdictionasue is raised early the litigation and there is no evidentiary
hearing, a plaintiff may defeatmotion to dismiss with a prarfacie showing that personal
jurisdiction exists by demotrating facts that, if truevould support jurisdictionld.; OMI Holdings
149 F.3d at 1091. In order to overcome this prfactie showing, the dafdant “must present a
compelling case demonstrating ‘that the presefiemme other constdations would render
jurisdiction unreasonable.Td. (quotingBurger King Corp. v. Rudzewic#71 U.S. 462, 477 (1985)).
Where the court’s subject matter jurisdictiom&sed on the parties’\dirsity of citizenship,
personal jurisdiction is established by the avwhe forum state; in this case, Kansdarcus Food
Co. v. DiPanfilg 671 F.3d 1159, 1166 (10th Cir. 2011); FedCiR. P. 4(e). Kansas’ long-arm
statute, Kan. Stat. Ann. 8 60-308(bXtends the reach of Kansas ¢suto the full extent permitted by
the due process clausetbé federal constitutionMarcus Food 671 F.3d at 1166. Consequently, th
court may skip the state statutory analysis aondged directly to a dataination of whether the
court’s exercise of jurisdiction compoxtsth the principles of due proceskl. To avoid the prospect
of making an individual subjectdtthe binding judgment a forum with which he has established n

meaningful ‘contacts, ties or relatis,” the Supreme Court has instred courts to identify at least
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minimum contacts between the dedant and the forum stateBurger King 471 U.S. at 471-72
(quotingInt’l Shoe Co. v. Washingtp826 U.S. 310, 319 (1945)). If minimum contacts are

demonstrated, then the court messure “that the maintenance of #uit does not offend traditional

notions of fair play ad substantial justice.int’l Shog 325 U.S. at 316 (internal quotations omitted).

Jurisdiction may be general, that where a defendant has “contous and general business contact

with the forum; or it may be specific, meaning ttiret defendant has purposefully directed his or he

activities at the forum state and the lawsuit arises from those activiidsHoldings 149 F.3d at
1091. Itis this second type, specificisdiction, that plaintiffs allegen their efforts to make Farris
Bobango subject to suit this court.

Farris Bobango objects and arguest hwas engaged by Chris Williams and did not believg
that its services had been retaitgdWard Kraft. It had not soliciteWilliams’ business, in Kansas d

anywhere else. Farris Bobango simply acceptdligWis’ check, deposited it in its bank, and wired

the funds back out — all in Tennessee. Ward Kvai not a party to the purase and sale agreement

for the excavator, nor was themgyacontractual or other arrangeméetween Ward Kraft and the law
firm. Just because Ward Kraft's name was orctiexk, Farris Bobango argues, does not make W
Kraft a party to the transaction,aty stage. Farris Bobgo attaches no affidavit or other supportir

documentation to its motion to dismiss. (Docs. 17, 18.)

Plaintiffs see it differently, argng that Farris Bobango directéd activities to Kansas when it

accepted a check from a Kansas company, actad ascrow agent for a Kansas company, took an
retained attorneys’ fees from a Kansas camgpand represented a Kansas company in a purporte
purchase and sale transaction thas weatake place in Kansas. (Doc. 32, at 2.) Moreover, throug

facilitation of Chris Williams’ criminal schem&arris Bobango caused harmful financial impact to
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Kansas company, thereby committing a tortious akiainsas. Despite Farris Bobango’s claims that it




did not believe it was doing busineggh Ward Kraft, plaintiffs argu¢hat the events demonstrate th
“the only logical inference is that Farris Bobangtidaeed ‘Chris F. Williams’ was a representative g
Ward Kraft and was located in Kansas.” (Doc. 32, at 8.) Plaintiffs argue that these acts are sulf
to establish Farris Bobango’s minimuwntacts with the state of Kansas.

The parties also dispute thenaidsibility of a series oféibits that Farris Bobango has
submitted with its reply memorandum. (Do86:1-36-7.) According to Farris Bobango, these
documents, mostly emails between Chris Willieand Scott Williams, demonstrate that there was |
activity directed from Farris Bobango to Kansas. (Doc. 36, at 2.) Plaintiffs argue that the court
not consider these documents, as the court “generally will not consider evidence or arguments
for the first time in a reply brief.’Kan. Waste Water, Inc. @lliant Techsystems, IndNo. 02-2605-
JWL-DJW, 2005 WL 327144, at 1 (Ban. Feb. 3, 2003). While plaintiffs have articulated the
general rule, there are occasions for excepti@ee Pimentel & Sons Guititakers, Inc. v. Pimentel
229 F.R.D. 208, 210 (D.N.M. 2005). In an effort tokena fair determination about its exercise of
personal jurisdiction, the court has discretiomeview evidence as it accumulat&udnikov v. Chalk
& Vermilion Fine Arts, InG.514 F.3d 1063, 1069 n.3 (10th Cir. 2008gsides, plaintiffs were
permitted to file a sur-reply in response torisaBobango’s supplemental filing. (Doc. 41-1.)
Nevertheless, there is a more sfg@int obstacle to theonisideration of FarriBobango’s exhibits.

As recited above, the court takes the plaintiffi@gations in the complairio be true “to the
extent they are uncontrovertedtine defendant’s affidavits.Wenz v. Memery Crystd5 F.3d 1503,
1505 (10th Cir. 1995F-abara v. GoFit, LLC308 F.R.D. 380, 385 (D.N.M. 2015). A defendant m
challenge the allegations “by appropriatepleading.” Pytlik v. Prof| Res. Ltd.887 F.2d 1371, 137§
(10th Cir. 1989) (emphasis added) (citiBgcker v. Anglel65 F.2d 140, 141 (10th Cir. 1947). “If th

parties present conflicting affidavits, all factual digsuinust be resolved in the plaintiff's favor, ang
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‘the plaintiff's prima facie showing is suffent notwithstanding the comaty presentation by the
moving party.” Wenz 55 F.3d at 1505 (citinged. Dep. Ins. Corp. v. Oaklawn Apt359 F.2d 170,
174 (10th Cir. 1992)). In the present case, F&wvisango has presented rfbdavit. Instead, it has
presented a series of redacted gartially redacted emails. (D0@6-1-36-5, 36-7). Some of the
emails are undated (Doc. 36-2) and some of thebéglare designated with page numbers, such ag
or 6, indicating that the exhibit &ssingle page taken from a longensubmitted email string. (Doc.
36-2, 36-3). Some emails are olwsly redacted. (Doc. 36-7.) 1Betimes, when a single sheet
contains more than one message, the messages are not presentednalagital or reverse-

chronological order, but inste@gmp around in time. (Doc. 36-4, 36-5.) For example in Doc. 36-5

Scott Williams asks Chris Williams for the name of his business in order to perform a conflict-oft

interest check, on March 20, 2018281 p.m. The apparentlgsponsive email, stating “the
company is Trouw Nutrition Inc. for your conflict chetappears to have arrived earlier that mornil
at 9:37 a.m., also on March 20. A final exhibit refied in the reply as exiit H-H, purporting to be
a letter from UMB to Triumph Bank, is omittettagether. (Doc. 36, &—4.) These peculiarities
undermine the reliability of the exhibits, and failmake “a compelling case” that jurisdiction would
be improper.OMI Holdings 149 F.3d at 1091. Consequently, ¢bert disregards these unsupportg
exhibits.

Left then with the plaintiffs’ allegations ingélcomplaint, and deeming them credible, the co
holds that they are sufficient to establish thatisd8obango had minimum contacts with Kansas sy
to justify the court’s exercise of personal gatiction. There is no quisn that Farris Bobango’s
alleged actions, unwitting or ndgcilitated the crimial scheme and caused or contributed to
plaintiffs’ injuries. The more @ficult question is whether those amts were purposefully directed tg

Ward Kraft in KansasSeeOld Republic Ins. Co. v. Cont’l Motors, In&77 F.3d 895, 904 (10th Cir.
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2017). To aid in answering this question, the clowis to the analytic frameork referred to as the
“harmful effects” test.ld. at 905 (citingCalder v. Jones465 U.S. 783 (1984)). “Purposeful directio
may also be established . . .evhan out-of-state defendanitgéentionalconduct targets and has

substantial harmful effects in the forum stated” (emphasis in original).The harmful effects test is

fulfilled if there was: “(a) an intentional action . . ., that was (b) expressly aimed at the forum state . . .

with (c) knowledge that thierunt of the injury would béelt in the forum state.’Old Republic Ins.
Co,, 877 at 905 (quotinBudnikoy 514 F.3d at 1072). Plaintiffs asisend the court concurs, that
Farris Bobango had every reason tbdwe that it was entering into an agreement to legally repres
an agent or employee of Ward Kraft when isvegproached by Chris Williams. Farris Bobango
intentionally undertook this repregation, and understood the potenfa@lits client to be harmed
should its representation be liggnt, or otherwise contrary tccepted standards in the legal
profession. A law firm’s legal represtation of a Kansas client which results in harm to that client]
establishes purposeful directiondaprovides an adequate basisddinding of minimum contacts.
See Skepnek v. Roper & Twardowsky, LC@. No. 11-4102-KHV, 2012 WL 4463490, at *3 (D.
Kan. Sept. 27, 2012);0effelbein v. Mberg Weiss Bershad Hynes & Lerach LLU®6 P.3d 74, 82
(Kan. App. Ct. 2005).

It remains for the court to determine whetitgeexercise of jurisdiction offends “traditional
notions of fair play ad substantial justice.OMI Holdings 149 F.3d at 1091 (quotirgsahi Metal
Indus. Co. v. Superior Court of Cafl80 U.S. 102, 113 (1987)). Thssa five-factor test for
“reasonableness” in which the court must evaluate: the burden on the defendant; the forum stat
interest in resolving the dispute; the plaintiff's m#st in convenient and eftive relief; the judicial
system’s interest in resolving controversies effitly; and the states’ interest in furthering social

policy. OMI Holdingsat 1095-1096. This analysis operaiesa sliding scale with the minimum
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contacts analysis; that is, “[tlhe weaker th@imum contacts, the lesmreasonableness a defendant

need show.”Ezfauxdecor, LLC v. Appliance Art In€.A. No. 15-9140, 2016 WL 676359, *3 (D.
Kan. Feb. 17, 2016). While thereas inarguable burden on Farrisli&ango to travel to Kansas to
defend this suit, the other four reasonableness faetigh in favor of plainffs. With the addition of
cross-claims and third-party claims, this lawsuit has become more complex and involves entitie
various states. No forum will be perfectly convenientalbparties. As the injured parties, plaintiffs
are clearly interested in the masinvenient forum, and the state ofrt§as is interested in resolving
the matter on behalf of its citizens. The fed@rdicial system’s ability to resolve this dispute
efficiently would be best served by proceeding is tlourt, rather thandismissal and refiling in
another forum, where inevitably another roundnaoftions to dismiss would be elicited by other
inconvenienced parties. Lastlygethtates’ interest in furthering social policy weighs in favor of
permitting this suit to go forward expeditiously irder to explore the precise nature of the nefarioy
check-cashing scheme, as well as to identify whictiggaare the victims and vdh are perpetrators.
For these reasons, the court hdli its exercise of personatigdiction over Farris Bobango is
proper, and this portion of Farris Batgg’s motion to dismiss is denied.
Venue

Plaintiffs assert in their complaint thatnee is proper in thisourt because their case
“concerns breach of fiduciary duty and tort clamisere the place of injung in the District of
Kansas.” (Doc. 1, 1 8.) Farris Bobango respondéta motion to dismiss the complaint based on
the argument that venue in this court is improparsuant to Fed. R. Civ. P. 12(b)(3) and 28 U.S.C
1391. The federal statute provides taaivil action may be brought @judicial distrct in which any
defendant resides, with residencyided as any judicial gdirict “in which such defendant is subject {

the court’s personal jurisdiction witlespect to the civection in question.” 28 U.S.C. § 1391(b)(1),
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(c)(2). Because the court has found personal jurisdi¢t be proper, it follows that venue in this
district is also proper.
The motion to dismiss UMB’s crossclaim

In its crossclaim against Farris Bobango fadmh of presentment wanties, UMB indicates
that personal jurisdiction is based the allegation that ‘@&ris Bobango intentionally directed action
into the State of Kansas by accepting for desillegedly fraudulent check drawn on the UMB
account of Ward Kraft, a Kansasrporation and Kansas citizen.” ¢b. 10 § 4.) Because its claim i
based on the same transaction that gives risatotifis’ claims, UMB also incorporates by referenc
the jurisdictional allgations in plaintiffs’ complaint. FurtheUMB incorporategplaintiffs’ opposition
to Farris Bobango’s motion to dismiss, as “thguanents and authorities set forth in Plaintiff’s
Opposition (Dkt. #32) are equally applicable here.” (Doc. 34, at 1.) This jurisdictional analysis
requires the court to assess thieeakof Farris Bobango’s contact#tlivkansas and the reasonableng
of haling the firm into court here — in other werdhe same analysis performed above. The same
analysis leads to the same result. Plaintifid @MB have made a prima facie case for this court’s
exercise of personal jurisdicti@mver Farris Bobango, which has not beentroverted by affidavit or
other compelling evidence or documentation fieanris Bobango. Venue in this court is also
appropriate for the same reasons outlined ab@ansequently, the coutenies Farris Bobango’s
motion to dismiss UMB’s crossclaim.

IT ISTHEREFORE ORDERED that defendant Farris Bobango PLC’s two motions to
dismiss for lack of personal jurisdictiondimproper venue are denied. (Docs. 17, 20.)

Dated this 25th day of Octob&019, at Kansas City, Kansas.

g/ CarlosMurqguia

CARLOSMURGUIA
United States District Judge
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