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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BOILERMAKER-BLACKSMITH NATIONAL
PENSION TRUST; BOILERMAKERS
NATIONAL HEALTH AND WELFARE
FUND; BOILERMAKERS NATIONAL
ANNUITY TRUST; JOHN FULTZ as a Case No. 19-CV-2370-JAR-TJJ
fiduciary of theBOILERMAKER-
BLACKSMITH NATIONAL PENSION
TRUST; BOILERMAKERSNATIONAL
HEALTH AND WELFARE FUND;
BOILERMAKERSNATIONAL ANNUITY
TRUST ,

Plaintiffs,
V.

MATRIX NORTH AMERICAN
CONSTRUCTION, INC,,

Defendant.

MEMORANDUM AND ORDER

Before the Court is Defendant Matrix North American Construction, Inc.’s,
(“Defendant”) Partial Motion to Dismiss for failute state a claim (Doc. 4) in Counts I, lll, and
IV of the Complaint (Doc. 1) of Plaintiffs Boilermaker-Blacksmith National Pension Trust,
Boilermakers National Health and Welfanenid, Boilermakers National Annuity Trust, and
John Fultz, in his capacity as a fidugidcollectively “Plaintiffs”).

In addition to a claim under the EmployeetiRenent Income and Security Act of 1974
(“ERISA”) ! in Count I, Plaintiffs claim in Coustll-1V that under Kansas common law,

Defendant fraudulently represented—and inahernative negligentlynisrepresented or

129 U.S.C. 88 1132, 1145e¢gDoc. 1).
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fraudulently concealed—the employment status of one of its employees. Plaintiffs allege this
resulted in the employee’s unlawful receipfriige benefits from Plaintiff Boilermaker-
Blacksmith National Pension Trust (“Pensiomdt) and unpaid pension contributions to
Pension Trust from Defendant on behalf of thelayee. Defendant moves to dismiss all three
tort claims (Counts 1I-1V) arguig they are preempted by ERISAThe Court finds this question
is not appropriate for a motion to dismiss @tetter suited for a summary judgment motion.
In turn, Defendant’s Partial Motion to Dismiss is denied.
l. Legal Standard

To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must
contain factual allegations thagsamed to be true, “raise a rigbtrelief above the speculative
level”™ and must include “enough facts to state axclair relief that is plausible on its fact.”
Under this standard, “the complaint mgste the court reason to believe thas plaintiff has a
reasonable likelihood of mwsing factual support faheseclaims.”® The plausibility standard
does not require a showing of probability tteatlefendant has acted unlawfully,” but requires

more than “a sheer possibilit§.”[M]ere ‘labels and conclusions,” and ‘a formulaic recitation of
the elements of a cause of action’ will saffice; a plaintiff must offer specific factual

allegations to support each claifm.Finally, the court must accefhe nonmoving party’s factual

229 U.S.C. § 1144; Doc. 4.

3 Bell Atl. Corp. v. Twomb\550 U.S. 544, 555 (2007) (citing 5C Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

41d. at 570.
5Ridge at Red Hawk, L.L.C. v. Schnejdtd3 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
6 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556).

7 Kan. Penn Gaming, LLC v. Collin56 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).



allegations as true and may not dismiss on tbargt that it appears unélky the allegations can
be provert

The Supreme Court has explained the analysista®-step procesd:or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but
is] ‘not bound to accept as true a legahclusion couched as a factual allegatiohThus, the
court must first determine if the allegations ardal and entitled to amssumption of truth, or
merely legal conclusions that are eatitled to an assumption of truth.Second, the court must
determine whether the factual allegations, wassumed true, “plausibly give rise to an
entitlement to relief* “A claim has facial plausibility wén the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:?
. Factual Allegations

The following facts are alleged in Plaintiffs’roplaint and are assumed to be true for the
purposes of deciding Plaintiffs’ motion to dismiss.

Plaintiff Pension Trust is an “employee b&nplan” and Defendant is an “employer”
under ERISAS® Defendant was at all relevant tinyesrty to a participation agreement with
Pension Trust, under which the Trust wouldhadster pension benefits to Defendant’s

employees.

8gbal, 556 U.S. at 67&iting Twombly 550 U.S. at 555).
91d. (quotingTwombly 550 U.S. at 555).

101d. at 678-79.

d. at 679.

121d. at 678 (citingTwombly 550 U.S. at 556).

1329 U.S.C. § 1002(3)d. § 1002(5)



Plaintiffs allege that fendant employed Mr. David Batur, who performed work that
gualified him to participate ithe Pension Trust benefit progrdhrough Defendant. The trust
agreement(s) between Defendant and Pensior feaggire Defendant, as Mr. Batur’'s employer,
to submit contributions to the Pension Trdsring each month Mr. Batur was employed by
Defendant. The monthly amount was determinethbynumber of hours of work performed by
Mr. Batur. Trust agreement(s) require thatnthly contributions to Pension Funds are to be
paid by the fifteenth day of the month following the month in which the work was performed.
Payments not received by thddte are deemed delinquent.

Defendant informed Pension Trust ooavember 30, 2016 that Mr. Batur would “no
longer be employed” by Defendant. After receiving this statgramsion Trust began issuing
Mr. Batur monthly pension benefitstating $228,616.79, and stopped collecting monthly
contributions from Defendant on behalf of Mr. Batur.

Under the participation agreement, an emplagemt eligible to reeive pension benefits
if he has not reached normal retirement age and is still working for an employer contributing to
Pension Trust. Yet, during a payroll audit off@®lant, Pension Trust discovered that Mr. Batur
continued working for Defendant after November 30, 2016. In September 2017, Plaintiffs
informed Defendant it was terminating thetmapation agreement as December 31, 2017.

Plaintiffs allege Defendant I@ble to Plaintiffs forunpaid contributions of work
performed by Mr. Batur from December2)16 to December 31, 2017, associated liquidated
damages, and interest accrdéd:zurther, Plaintiffs allege Dafidant is liable to Pension Trust

for the pension payments the Pension Funohewusly made to Mr. Bar after receiving the

14 pPlaintiffs seek $51,575.02 for work performed by Mr. Batur from December 1, 2016 to December 31,
2017, liquidated damages of $6,189.02, and $13,089.93 in interest accrued through 20m08.2Doc. 1 at 7.



November 30 fax that Mr. Batuvas no longer employed by Defend&htAdditionally,
Plaintiffs seek costs of litigation including Plaintiffs’ reasonableraég's fees and interest that
accrues during the pendency of this action.
[I1.  Analysis

ERISA expressly preempts “any and all Stateslansofar as they may now or hereafter
relate to any employee beitgflan” covered in the Ac A state law “relates to” an ERISA
plan “if it has a connection witbr reference to such a plal.”Although ERISA'’s preemption
clause is “deliberately expansiv€,"Congress did not intend tderogate[] state regulatiot®’
Courts must “address|] claims of pre-emption with the starting presumption that Congress does
not intend to supplant state laf’.”A state law has an imperssible “reference to” an ERISA
plan when it “acts immediately and exclusivepon ERISA plans. . . or where the existence of
ERISA plans is essentito the law’s operation?® An impermissible “connection with” an
ERISA plan occurs when a state law governs a aemiatter of plan admisiration or interferes
with national uniformity of plan administratida.“The defendant has the burden of proving the
preemption defens&?

Defendant argues Plaintiffs’ séataw tort claims in Counts II, Ill, and 1V, are preempted

by ERISA because “[tlhey “plainly ‘relate to’éhradministration of pension benefits under the

15 Plaintiffs seek $228,616.79 for reimbursement of pension payments made to Mr. Batur.

1629 U.S.C. § 1144(a).

17 Shaw v. Delta Air Lines, Ina#63 U.S. 85, 97 (1983).

8 Pilot Life Ins. Co. v. Dedeay®81 U.S. 41, 46 (1987).

9N.Y. State Conference of Blue Cross & Blue Shield v. Travelers In&1@dJ.S. 645, 654 (1995).
20]d.

21 California Div. of Labor Standards Etv. Dillingham Const. N.A., Inc519 U.S. 316, 325 (1995).
22 Egelhoff v. Egelhaf632 U.S. 141, 148 (2001d. at 142.

23 Settles v. Golden Rule Ins. C827 F.2d 505, 508 (¥QCir. 1991).



employee benefits plarf® It argues a state law claim relate an ERISA plan if “evaluation of
a claim ‘would require resort e terms of the ERISA plan®® It further argues, the tort
claims require the Court to alyze Pension Trust’'s Plan Document to determine “whether
Defendant owes contributions @imbursements to the [Pems] Funds for work allegedly
performed by an individual formerly in its emplo%?.” Specifically, Defendant argues in its
reply brief’ the Court must look to the Plan Documhé determine whether Mr. Batur was
“employed” under the Plan Document’s definition of employment (for purposes of
disqualification for pension benefits) to determimhether “Defendant falsely represented that
Mr. Batur no longer worked for it

“A district court may grant judgment asvatter of law under Federal Rule of Civil
Procedure 12(b)(6) on the basis of an affirmeatiefense like preemption when the law compels
that result.2® However, in the context of a Rule bY6) motion to dismiss, the Court may only
consider the complaint itself,tathed exhibits, and documentsamporated into the complaint
by reference that are central to Plaintiffs’ clafmPlaintiffs did not atich the Plan Document to
its complaint. Nor is the Plan Document, agipleentral to any of Plaintiffs’ claims. Instead,
defendant attached the Plan Document in itsyrepls such, the Court does not consider it under

the 12(b)(6) analysis.

24Doc. 5 at 3.

25 Doc. 5 at 6 (citindPenyak v. UNUM Life Ins. Co. of Anlo. 97-2117, 1998 U.S. Dist. LEXIS 5023, at
*14-15 (D. Kan. Mar. 12, 1998).

26 Doc 5 at 2.
27 Doc. 18 at 4.
28Doc. 1 99 29, 32.

29 Caplinger v. Medtronic, In¢784 F.3d 1135, 1341 (%CCir. 2015) (citingJones v. Bogks49 U.S. 1999,
212-15 (2017)).

30 Smith v. United State§61 F.3d 1090, 1098 (10th Cir. 2009).



Further, the Court declings convert Defendant’s Mion to Dismiss to one for
Summary Judgement by considerthg Plan Document at thisage. “A 12(b)(6) motion must
be converted to a motion for summary judgmefhdtters outside the pleading are presented to
and not excluded by the court’ and ‘all parties given reasonable opportunity to present all
material made pertinent to such a motion by Rule356vet, the Court “may consider
documents (1) referenced in a complaint that(d) central to a plaintiff's claims, and (3)
indisputably authentic whengelving a motion to dismiss viibut converting the motion to one
for summary judgment3? Thus, the mere fact that Plaintiffs mention the “Plan Document” in
their complaint withouattaching it does not requireetiCourt to automatically convert
Defendant’s Motion to Dismisstm a summary judgment Motion.

Taking Plaintiffs’ “factual allegtions in the complaint as true,” there is no need for the
Court to examine the terms of the Plan DocninéPlaintiffs’ allegéion that Mr. Batur was
employed by Defendant after Novembel"38ade no reference to the Plan Document. Such
pleading is entitled to a presumption of trédh purposes of a 12(b)(6) motion. Therefore,
because Plaintiffs have also plead that (1) Badats notified Pension Trust that Mr. Batur was
“no longer employed” by Defendant, (2) PensionsEreasonably relied on that statement in
issuing monthly pension payments and ceasaligction of monthlycontributions, and (3)
Pension Trust sustained damages for paymende @iad contributions not received, Plaintiffs
have stated a claim that “plausilgive[s] rise to an entitlement telief.” As pled, Plaintiffs’

claims do not act “immediately and exclusivepon ERISA plans” doot govern a “central

31 GFF Corp. v. Associated Wholesale Grocers,,Ii80 F.3d 1381, 1384 (£(ir. 1997) (alterations
omitted) (quoting Fed. R. Civ. P. 12(b)).

%2 Thomas v. Kaverr65 F.3d 1183, 1197 (TCCir. 2014).



matter of plan administrationiior interfere wittational uniformity in ERISA plan
administration.

The Court concludes that the summary judgnséae is more appropriate to address the
guestion of whether evaluation of the Plan Docungnecessary to Plaintiffs’ state law claims,
and whether such evaluation meets the “relatéstandard and is preempted by ERISA.
Accordingly, the Court denies Defendant’s Ra¥lotion to Dismiss uner Rule 12(b)(6) and
invites the parties to address the issUERFISA preemption on cross-motions for summary

judgment.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant’'s Partial Motion to
Dismiss (Doc 4.)s denied.
ITISSO ORDERED.

Dated: October 1, 2019

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE




