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In the United States District Court
for the District of Kansas

Inre: CCA Recordings 2255 Litigation,
Petitioners,

Case No. 19-cv-2491-JAR-JPO
(This Document Relatesto All Cases)
United States of America,
Respondent.

MEMORANDUM AND ORDER

On August 20, 2020, one week before its deadio comply with the Court’s July 27,
2020 order denying its request for a protective otthergovernment filed Botice of Intent Not
to Provide Further Discoveiy these habeas proceeditg$his matter is now before the Court
on Petitioners’ Motion for Sanctiorfpoc. 560) and Motion for Sfiation Sanctions (Doc. 561).
These motions are fully briefedadthe Court is prepared to rul€or the reasons explained in
detail below, the Court finds the governmentfisal to fully and timely comply with certain
discovery orders issued by the Court is sanetble under Fed. R. Civ. P. 37(b)(2), but that
petitioners are not entitled to mastthe sanctions they seek.stead, the Court intends to take
as conclusively established certain facts etérs might have proved regarding the “privy to”
element of their Sixth Amendment claims buttilee government’s disobedience of the Court’s
orders. To the extent it is not rendered moa,Glourt sets the Rule Zj(spoliation sanctions

matter for evidentiary hearing.

1 Doc. 540.
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Background

The Court assumes the readefaimiliar with its ruling inUnited States v. Cartdl Black
Order”) that precipitates tf&2255 motions before the CodrfThe Court does not restate the
underlying facts in detail butilvprovide excerpts from thBlackOrder as needed to frame its
discussion of the issu@sesently before it.

Over 100 habeas motions under 28 U.S.C.552flled by the Federal Public Defender
pursuant to a Standing Order, hdeen reassigned to this Court for determination on the merits
of petitioners’ claims that the government violated their Sixth Amendment rights when it
obtained audio and video recordimafsattorney-client communicains while they were detained
at Corrections Corporation of America (“CCA”)Pursuant to Fed. R. Civ. P. 42(a), these cases
were also consolidated for discovery todverseen by Magistrate Judge James P. O’Hakh.
the outset, the Court set a procedure undée Rof the Rules Gverning Section 2255
Proceedings (“Rule 6”) for parsdo obtain approval from theoGrt prior to service of proposed
discovery? As Judge O’Hara noted, “[t]his pratgre enables the court to ensure good cause
exists for the proposed discovery and that tlop@sed discovery is appropriately narrow,” as
required by Rule 8.

This Court previously found that petitianeetsamai Phommaseng had demonstrated
good cause to conduct discovery on his auelboirding claims, overruling the government’s

procedural defenses, but leagispecific disputes regardisgope and relevance to Judge

2 Case No. 16-20032-JAR, Doc. 758 (D. Kan. Aug. 13, 2019).

3 Doc. 1. The facility has been renamed CoreCivic famutonvenience will be referred to as CCA in this
Order.

41d.
5Doc. 82.
5 Doc. 446 at 2.
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O’Hara! From January to April 2020, petitionesught leave to serve three sets of discovery
on behalf of Phommaseng and one set edalrery on behalf of petitioner Mamoudou Kaba,
expanding their requests to includdeo recording claims.

The government opposed the discovery, ionimg to maintain that Phommaseng’s
claims were procedurally defaulted ahdt the requests were overbroad and unduly
burdensome. On February 24, 2020, the Cowetruled the overbreadth and undue burden
objections because they were not sufficiespigcific and were not supported by affiddvithe
Court also declined the govenent’s request to bifurcatesdiovery into merits and remedy
phases, disagreeing with the government theaptitern of behavior by the United States
Attorney’s Office for the District of Kansas (“U®") is relevant solely to the issue of remedy.
The Court found that such evidence couldadpto whether the USAQ’s intrusion into
Phommaseng’s relationship witlis attorney was “purposdf’ whether the USAO had no
“legitimate law enforcement purpose” when it acqdithe audio and viderecordings of his
conversations with counsel, and vass credibility on a host of issu€sThe Court further
concluded that bifurcating discoveny this issue would be inefficieht. The government’s
deadline to respond to the disery requests was March 18, 2020.

On March 12, 2020, the parties agreed aeddburt ordered that, for the sake of
efficiency, the information produced pursuant test discovery requests may be used by any of

the consolidated petitionet$.0On April 27, 2020, Judge O’Hara granted the government

7 United States v. Phommaseihp. 15-20020-JAR-5, Doc. 608 (D. Kan. Aug. 13, 2019).
8 Doc. 79 at 6-9.

91d. at 2-5.

101d.

111d. at 5.

12Doc. 96 at 2-3.
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additional time to respond after it represented, thedpite its diligence, it could not complete its
discovery production by the deadlines previowsyby the court due tielays caused by the
COVID-19 pandemic and the resulting “stayhatme” orders issued by local governmédtsie
found that the government had demonstratedi ganise to amend the scheduling order and
extended the government’s deadline to respormd tmutstanding writtewliscovery until July 1,
2020* Evidentiary hearings originally set begin in November 2020 were continued until
January 26, 2021.

On June 16, 2020, after it completed filing iesponses to petitioners’ § 2255 motions,
the government sought a protective order thagstidfis not required tondertake additional
searches of electronically stored informat{tseS1”) in responding tgetitioners’ approved
discovery requests. The motion focused on the approved requests that seek ESI held in
government repositories beyond the email accouriteyprosecutors that date back to 2010
(upon agreement of the partié$)The government asserted thgtrotective order is necessary
because its diligent efforts toroply with petitioners’ requests revealed that fully responding is
“not just difficult or overy burdensome, but impossibl¥,’and that hiring a third party to
conduct the search would cost $3.5 million and take a year to complete.

Exercising its broad discrem, the Court was not persuaded that the government had
demonstrated impossibility or made a showirgj the discovery sought issproportional to the

needs of the case, and thaosrid that the government had nottrite burden of establishing the

13Doc. 127 at 3.

141d. at 4.

15 Doc. 359 at 2.

16 Doc. 446 at 17; Doc. 180 at 1.
1" Doc. 446 at 17.
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need for a protective ord&t. The Court noted in its July 27, 2020 Order that the requests for
discovery had been vetted through the proced@€turt followed pursuant to Rule 6 to ensure
good cause exists for the proposed discovery aatdttts appropriatelyarrow, requiring the
petitioners to seek leave to do so andrgivihe government the oppanity to raise any
objectionst® The Court analyzed the factors t@sh‘good cause” to issue a protective order
under Rule 26(c)(1), concludinft) both significant puix policy and personal rights were at
stake in these cases alleging violations aitipaers’ Sixth Amendment right to effective
assistance of counsel; (2) petitioners’ laclaofess to the government’s ESI that contains
highly relevant information regarding whettiee government purposéipintruded into the
attorney-client relationship armbcame privy to attorney-clienbmmunication because of its
intrusion; (3) the govement suggested no reason the Department of Justice (“D0OJ”) would not
be expected to help finance thitgyation; (4) the importance dhe discovery to resolution of the
issues in this case, in particular whetther government became “privy to” attorney-client
information, such as whether the USAO regeésbbtained, or reliedpon recordings of
attorney-client communicationand (5) the government’s estimated cost and time to conduct
such discovery was questionable, noting, for gdapthat the government could pursue a more
focused keyword searéf. The Court denied the motion aodlered the government to “redirect
its resources and do what is necessary to fully respond to petitidisa@very requests on a

rolling basis,” with a deadline of August 28, 2G20.

18|d. at 1-2, 17-18.
d. at 2.
201d. at 5-17.

2l1d. at 18-19. The Court strongly suggested that petitioners prioritize the order in which they would like
the government’s repositories searched so inform the governmend. at 19 n.64.
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The government’s Notice followed. After petitioners indicated they intended to file a
motion for imposition of sanctions against thegmment, the court modified the scheduling
order, vacated the deadlines for the pretrial emrfce and submission of the pretrial order, and
entered deadlines for the parties to fiel aespond to petitioners’ motion for sanctiéhs.

Petitioners filed two motions for sanctiomsder Fed. R. Civ. P. 37: (1) Rule 37(b)(2),
alleging disobedience of the Court’s discovergters and (2) Rule 3&), alleging spoliation
sanctions related to ESI on a computer used dgtivernment to view the video recordings at
issue. As discussed in detail below, thguested sanctions range from default judgment to
drawing an adverse inference that the lodt\Ws unfavorable to the government. Because
these motions seek sanctions in the form of ditipegelief, they were referred to this Court for
consideration.

. Discussion
A. Sanctions Under Fed. R. Civ. P. 37(b)(2)(A)
1. Standard

Rule 37(b)(2) authorizes courts to approiarespond to and dewadith parties that
have disobeyed discovery orders. “It is aibgroposition that all diers and judgments of
courts must be obeyed ‘however erroneousatti®n of the court may be,’ until the order is
‘reversed by orderly review, eithby itself or by a higher courtind that ‘disobedience of them

is contempt of [the court’s] veful authority, to be punished?* When a discovery violation

22 The government producedsinificant amount of discovery to petitiaseby the July 1, 2020 deadline.
That production is the subject of a pending motion to compel, which has been referred to'Bladge is
unrelated to the Rule 37 matters before the CoDxc. 572.

23 Doc. 548.

24undahl v. Halahi600 F. App’x 596, 605 (10th Cir. 2014) (quotidgwat v. Kansas258 U.S. 181,
189-90 (1922)).
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occurs, the district court has discretiord&germine the appropriate sanction, provided the
sanction is both just and relatedthe particular claim at issdge.Although broad, the court’s
discretion is not unlimited and in making thigetenination, the court must be mindful of the
purposes for sanctions, which include: “(1jetang future litigation abuse, (2) punishing
present litigation abuse, (3) compensating vistohlitigation abuse and (4) streamlining court
dockets and facilitating case manageméhtThe primary goal of sanctions is to deter
misconduct’

Pursuant to Fed. R. Civ. P. 37(b)(2), toairt may issue sanctions, including default
judgment, against a party whlisobeys a discovery ord&t.In addition, courts have broad
inherent power to sanction miscontlaad abuse of the judicialgmess, includig the power to
enter default judgmenit. Default judgment is generallposidered a harsh sanction that should
be used only when a party’s noncompliance is due to “willfulness, bad faith, or any fault of the
[disobedient party]” and not when a partyisable to comply with a discovery ordr.

Before imposing default judgment or its equérd as a sanction, the Court must consider
the following so-calledErenhaudactors:

(1) the degree of actual prejudito the [moving party]; (2) the
amount of interferencavith the judicial process; . . . (3) the
culpability of the litigant; (4) whéier the court warned the party in

advance that dismissal of the actiwould be a likely sanction for
noncompliance; and (5) the efficacy of lesser sancéibons.

25 Proctor and Gamble Co. v. Hauget27 F.3d 727, 738 (10th Cir. 2005).

26 White v. Gen. Motors Corp08 F.2d 675, 683 (10th Cir. 1990) (considering Rule 11 sanctions).
27 Cooter & Gell v. Hartmarx Corp496 U.S. 384, 398 (1990).

28 Klein-Becker USA, LLC v. Englei?11 F.3d 1153, 1159 (10th Cir. 2013).

29 See id(citing Chambers v. NASCO, In&01 U.S. 32, 43-45 (1992)).

301d. (quotingNat’l Hockey League v. Metro. Hockey Club, J@27 U.S. 639, 640 (1976)).

311d, at 1159-60 (citindErenhaus v. Reynold865 F.2d 916, 920 (10th Cir. 1992)).
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“These factors do not constitute a rigid test; eatthey represent criteria for the Court to
consider before imposing default judgment as a sanctfo@ismissal of an action with
prejudice or its equivalent shaube used as “a weapon of |asither than first, resort?
“Default judgment is usually appropriate onlyere a lesser sanction would not serve the
interest of justice; it is clearly a severe g#@rcand it is reserved for extreme circumstanéés.”
2. Application

As noted, there is no real dispute that ¢fovernment committed a discovery violation
when it filed the Notice that it “cannot and will not comply” with the July 27 Order, which the
[DOJ] has concluded is both unreaable and contrary to law> Seemingly emboldened by the
constraints upon this Court in its considena of appropriate sations for government
misconduct, the government made the clear dacisi simply refuse to provide the approved
requests for discovery. The government triesidestep this issue by claiming it had no choice
but to defy the Court’s order, effectively charmting its Notice that it could not comply with
the remaining aspects of the discovery requests as a last resort instead of willful disobedience of
a court orde?® Although the government opposed alpetitioners’ requests for discovery at
every turn, as lacking both good cause atelvesmce under Rule 6, it never moved for
reconsideration of the Court’s orders nor gaded anything other than it was attempting to
comply with them—including the order to seaitshelectronic repositoriedn fact, the email

chain between AUSA Clark and AFPD Krebs tates the parties were discussing how to

321d. (citing Erenhaus 965 F.2d at 921).

33 Erenhaus 965 F.2d at 920 (quotifgeade v. Grubhs841 F.2d 1512, 1520 n.6 (10th Cir. 1987)
(footnote omitted)).

34 Am. Power Chassis, Inc. v. Jond®. 13-4134-KHV, 2018 WL 4409434, at *8 (D. Kan. Sept. 17, 2018).
35 Doc. 540 at 1.
361d. at 1-7, 29.
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prioritize and streamline the ESI search as sugdeastthe July 27 Order, right up to the date
United States Attorney McAllister received theediive from the DOJ not to comply and filed
the government’s Notic¥. The government now asserts ttiet Court’s discovery orders were
incorrectly decided, that this Court oversteppsaiithority, and that itozild not possibly search
its repositories and produce the resfed ESI in just 32 days, adémands that the Court either
rule on petitioners’ 8 2255 motions or perugligpositive motions without delay and without
further discovery from the government.

While the substance of the government'sidéoby all accounts segkeconsideration of
the Court’s discovery orders—and raises mypeatedural issues and defenses previously
raised in its responses regaglithe pending 8 2255 motions tiia¢ Court was in the midst of
reviewing when confronted with the instant dispwtt is the Court that ieft with no choice but
to construe the Notice as nothing less than anghiitrefusal to comply. Thus, the question is
not whether the government has disobeyed the Goonrdfer, but rather whaanction, if any, is
appropriate and permitted within the contextraitions for habeas relief under § 2255.

Petitioners urge the Court to considetegimg default judgment outright, arguing that
nothing less than dispositive sanctions will sufficethe government’s conduct. If the Court
declines, petitioners seek the following sanctions: deem as admitted those facts that petitioners
might have proved but for the governmentfusal to produce discevy; preclude the

government from pursing its defenses; andstm full the government’s responses to

37 Doc. 574-1. Notably, in apparent recognition that the government’s conduct may result in sanctions,
only United States Attorney McAllister signed the pleggithe three AUSAs who have entered an appearance in
the case did not sign the Notice or the governmsestponse to petitioners’ motion for sanctioBseDoc. 540 at
30; Doc. 570 at 11. AUSA Clark withdrew from the case the day the Notice was filed. Doc. 539.
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Petitioners’ § 2255 motions and the governmentalehges to Petitioner®rivilege Logs. The
Court discusses the proposed sanctions in turn.
a. Default Judgment
“Default judgments against the Unit&tates are especially disfavoré.'Under Fed. R.
Civ. P. 55(d), “a default judgment may be entdesgainst the United States . . . only if the
claimant establishes a claimright to relief by evidence thattisfies the court.” Default
judgment against the government is partidylamited in the ontext of these § 2255
proceedings. Although the Tenth Circuit hasmib¢d out default judgment as appropriate
against the government in a habeas proceedir a sanction should be limited to cases where
the delay itself rises to theviel of a due process violatiéh. The government’s refusal to
comply with the Court’s discovery order simulges not rise to thisvel and thus the Court
declines to enter default as a sancfmmthe government’s discovery misconduct.
b. Preclude Defenses and Strike Responses
Petitioners further requetite Court to preclude the government from pursuing any
defense to, or from otherwise opposing, petitionelesims, and to strike in full the government’s
responses to petitioners’ § 22Bmtions. Although such sanctions are among those enumerated
in Rule 37(b)(2)(A) (ii) and (ii, they would be akin to a default judgment and not an available

procedural tool in thes§ 2255 proceedings. Thesguests are denied.

38 Harvey v. United State$85 F.3d 939, 946 (10th Cir. 2012).

3% United States v. William#o. 15-20034-JWL, 2020 WL 2572409, at *1 (D. Kan. May 21, 2020) (citing
Stines v. Martin849 F.2d 1323, 1324 (10th Cir. 1988)).

10
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C. Strike Challengesto Privilege L ogs, Vacate Discovery Order, and
Deny Leaveto file Dispositive M otions

Petitioners ask the Court to strike the gomeent’s challenges to petitioners’ privilege
logs, vacate any orders that authorizegbeernment to serve amlyscovery requests upon
petitioners or that require pdiners to respond to such regtg and prevent the government
from filing dispositive motions. None of theseneions are related todtparticular claim at
issue in the discovery order atiee Court intends to issue gaeate order ruling on the pending
motions relating to these issusThese requests are also denied.

d. Deem Facts Established asto Each Petitioner

Finally, petitioners ask the Court to treataalsnitted the following facts petitioners might
have proved but for the governmaniefusal to produce discovety:

e Before each petitioner entered a plsas convicted, or was sentenced, each
member of the prosecution team irttenally, and without a legitimate law
enforcement purpose, became privy to each recording listed in the petitioner’s
privilege log (the “Recordings”) eithdry watching or listening to them or by

directly or indirectly okaining information about them from someone who did;

e The Recordings captured and reveal mitial attorney-communications that
concern matters related to legal advicestrategy sought by the petitioner;

e Each member of the prosecution team actel thie intent to use, and did in fact
use, confidential information gleaned frahe Recordings to the petitioner’s
detriment;

e But for these actions, the paaner would not have beenmdacted of any offense.
Alternatively, the Court wuld have imposed a 50% shorter sentence and would
have imposed neither (1) financial feegenalties nor (2) @ervised release;

e The prosecution team’s actions had a suttstiband injurious #ect or influence
on the outcome of the petitioner’s criminal case; and

e By virtue of the prosecution team’s actiottse petitioner canndie fairly retried.

40 seeDocs. 351, 352, 353, 355 (challenges to privilege logs); Doc. 354 (objection to discovery order);
Docs. 473, 474 (leave to file dispositive motions).

41 Doc. 560 at 4.

11
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Such sanctions are among the enumeratedsfofrpossible sanctions set forth in Rule
37(b)(2)(A)(1). The cumulative effect of thesanctions, however, woultoid critical aspects
of petitioners’ Sixth Amendment claims on the merits, and is tantamount to a prohibited default
judgment against the government. In additiohbai one of the requestre unrelated to the
particular ESI discovery ordepsecipitating the government’s resfal to comply. For example,
the recordings of attorney-client meetings aallls are unrelated toerdiscovery order, as
petitioners alone have accesslte recordings thus far in treeproceedings; the contents and
confidential nature of those comsations set out in Privilegengs remain pending before the
Court. Likewise, the sanctioequests that the Court find established that it would have
imposed uniformly less severe sentences orgétitioners cannot fairly be retried require
consideration beyond the scopeaal alleged facts the discovesgder might have established.
As the Court noted in the July 27 Order, howetlee ESI discovery seeks information that goes
to whether the government became Vprio” attorney-client communicatiort$. Accordingly,
the Court limits its consideratido petitioners’ request to deem as admitted facts related to the
“privy to” element of their Sixth Amendment claims.

The Court is guided by the so-calletdrenhaudactors. Although that case involved the
extreme sanction of dismissal, the Te@ilcuit's reasoning centering around whether
“aggravating factors outweigh[ed]ehudicial system’s strong @disposition to resolve cases on
their merits” has also been applied to Ruleb3@R)(A)(i) sanctions deghating that facts be

taken as established for purposes of the aétion.

42Doc. 446 at 12.

43 See Pipeline Prods., Inc. v. Madison Ctdn. 15-4890-KHV, 2019 WL 2011377, at *4 (D. Kan. May 7,
2019) (quotingerenhaus 965 F.2d at 921).

12
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On balance, these factors coelng favor of petitionerstequested sanction on the “privy
to” element. The government’s conduct hasyttieed petitioners’ abitly to meaningfully
develop their motions for evidgary hearing without any valiistification. The government
continues to argue that until petitioners pressidence that his or her Sixth Amendment rights
were violated, they are not engidl to proceed with either their claims or discovery. But as
petitioners argue, the nature of their claims plugsn at an informational disadvantage, and the
government’s refusal to fully respond to their digery requests exacerbatiat imbalance. In
addition, the government has interfered with thegiadliprocess. It isow apparent that the
government has yet to start sgang the repositories, despdbtaining additional time and new
production deadlines and despite lulling petitioners and the @datbelieving that it would do
so, much like it lulled the Special Mastetdrbelieving it was fully cooperating in tiisdack
investigatiort* And clearly, the governmentdsilpable, as its refusal tmmply is intentional.
Accordingly, applying these facwmrthe Court concludes that thepropriate sanction is for the
Court to take as established certi@ots under Rule 37(b)(2)(A)(i).

More specifically, because the governmegtisduct is plainly directed toward
frustrating petitioners’ ability to demonstrates “privy to” element of their Sixth Amendment
claims, the Court intends to take as estabtigteditioners’ claim that before each petitioner
entered a plea, was convicted, or was senteee®th, member of the prosecution team became
“privy to” each recordindisted in the petitioner’s privilege log, either tmatching or listening to
them or by directly or indirély obtaining information about &§m from someone who did. Of
the elements necessary to prove the Sixth Amemdiciaim, proof of this element rests almost

entirely within the government’s cant, prompting in large part thglackinvestigation and the

44 See, e.gBlackOrder at 140.

13
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eventual hearing on issues including the governisiéiture to cooperate with both the Special
Master and the Couft. And as the FPD predicted at thevember 2019 status conference, it
was this element on which petitioners anticigaiaving to seek an adverse inference if and
when the government was unabletoduce the requested mateffalBecause the Court
previously held, and the partiagreed, that all petitioners seely on the discovery sought by
Phommaseng, the Court intendstder this sanction in all cas¥s.

Although taking as established element of petitioners’ Sixth Amendment claims, this
sanction is the least severe resary to serve its purpose and steipgrt of effectively granting
default judgment. First, as set forth i thllemorandum and Order entered contemporaneously
today, the Court will continue to review the pest motions, responses, and replies, and rule on
the procedural defenses and itsechallenges in determining whether individual petitioners are
entitled to an evidentiary hearing, as requivgdhe Rules Governing Section 2255 Proceedings.
In that Order, the Court directhe parties to supplement theisponses and replies on both
procedural and jurisdictional defenses and anticipates that some petitioners may not successfully
survive this analysis. Secondet@ourt has previously held thatitioners must demonstrate
that the recordings contained protectedratg-client communications before determining
whether the government became privy to thosermanications. That holding is not disturbed

by this sanctions order, and the government stiffydefend the claims on that ground as well as

45 SeeDoc. 446 at 5-9.
46 Doc. 39 at 29.

47 This includes the three motions for petitioners peosed in the Western District of Missouri. The
government is a single party and was required to produce documents in the possessionpcustoilgl of the
government at large, including the USAOQ for the District of Kansas and the Western DistrissofilV) the DOJ,
and any other government agency, department, or representdigee.gDoc. 572. Although the government’s
Notice was signed only by United States Attorney McAllister, the government indicated that the Notice related to all
cases in this consolidated litigation, including those ciwsebich the government is instead represented by AUSA
Clymer, and that the DOJ and the United States government had decided not to engage in any fusher effo
produce the requested discovery. Doc. 540 at 1.

14
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grounds that its intrusion intodhattorney-client relationship wast purposeful or that it was

for a legitimate law enforcement purpose. Thilhg Court will not enter sanctions in individual
cases until it has determined dipiener is entitled to an evidéary hearing. And finally, given
the nature of these 8§ 2255 proceedings andigmaficance of the Court’s intended sanction, this
Order provides the government adulital notice of the Court’s intetd exercise its authority to
impose specific sanctions beyond the virmge in its July 27 Order.

B. Spoliation Sanctions Under Fed. R. Civ. P. 37(e)

Petitioners also allege that the ESltba AVPC computer used by the government’s
Litigation Support Specialist to viethe video recordings was peanently destroyed, ostensibly
as part of a scheduled update. Pursuant te &i(e), petitioners agke Court to presume the
lost ESI was unfavorable to the government tangresume the lost ESI would have proved (1)
each member of the relevant prosecution tedemtionally became privy to the video recordings
listed in petitioners’ privilege logs; and (2) tlliscurred either before the relevant petitioner
entered a plea or was convicted by a jury, or@dtively, before that petitioner was sentenced or
judgment was entered.

In support of their motion, petitioners offer the report of forensic expert Tami Loehrs,
who examined and conducted testing on the AVPC. The government responds that despite Ms.
Loehrs’ forensic examination of the AVPC, petitiohbave failed to establish that relevant ESI
was lost through the government'dians. In support of its defeashat destruction of the ESI
was not intentional but the result of an autboapgrade procedure out ib$ control, stemming
from a mere failure of communication betwegvernment actors, the government offers the
Declaration of Glenn Shrievethe Office Automation AssistaDirector for the Executive

Office of United States Attorneys, an agency within the DOJ.

15
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To the extent the Court enters the Rule 2bsanctions in anyndividual case taking as
established the “privy to” elemeaf petitioners’ audio and viderecording claims, this motion
will likely be moot. To the extent the issuestdl pending, it is clear aavidentiary hearing is
required. The Court will set the matter for hegrafter it hears argument on the sanctions it
intends to impose under Rule 37(b)(2).

IT ISTHEREFORE ORDERED BY THE COURT that Petitioners’ Motion for
Sanctions (Doc. 560) pursuantfed. R. Civ. P. 37(b)(2) @enied in part and taken under
advisement in part; the Court notifies the government thaintends to take as established facts
proving the “privy to” element of petitioners’ SikAmendment claims as set forth above with
respect to any petiner who establishes that he or shenstled to an evidentiary hearing under
28 U.S.C. § 2255.

IT ISFURTHER ORDERED that subject to the Courtimposition of sanctions on the
Rule 37(b)(2) motion, Petitioners’ Motion for Sjdion Sanctions (Doc. 561) pursuant to Fed.
R. Civ. P 37(e) is set for &lentiary hearing to begiRebruary 1, 2021 at 9:00 a.m.

IT 1SSO ORDERED.

Dated: October 15, 2020

S/ Julie A. Robinson
JULIEA. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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